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LAW  CASES 

ARGUED  AVD  DETSBMXHED  UT 

THE  COURT  OF  APPEALS, 

OF 

SOUTH  CAROLINA, 

IN 

FEBRUARY  TERM,  CHARLESTON,  1826, 


JUDGES  PRESENT. 

Hon.  ABRAMAM  NOTT,  Presiding  Judge. 
HcN.  C.  J.  COLCOCK, 
Hon.  DAVID  JOHUNTSON. 


Wm.  Budd,  survivor  of  Schult  &  Budd,  vs.  Union  Insu- 
rance Company.     John  Rose  vs.  the  same. 

The  insured  cannot  abandon  for  a  total  loss,  unless  the  loss  from 
the  sea  damage  exceed  one  half  of  the  goods  ensured,  or  the 
gross  .amount  paid  for  them. 

Where  the  jury  give  a  verdict  for  a  partial  loss,  it  does  not  follow 
that  thev  must  give  interest  on  the  amount  of  loss,  and  the  ver- 
dict will  not  be  disturbed  where  the  defendants  had  offered  to 
pay  the  partial  loss. 


T 


HESE  were  two  separate  actions  on  two  policies  of 
Insurance  on  certain  goods,  viz:  174  whole  and  29  half 
casks  of  rice  shipped  on  board  the  sloop  Hope,  Captaiu 


%  CHARLESTON,  1826. 

Johnston,  tried  before  Mr.  Justice  Richardsoft,at  Charles- 
ton.    The  policy  of  Schult  &  Budd  was  dated  2l8t  Sep- 
tember, 1821,  from  Charleston  to  New  Orleans,  with  li- 
berty to  touch  at  Pensacola,  on  $1,550.     The  policy  of 
John  Rose  was  dated  23rd  September  1821,  for  the  same 
voyage,  on  $2,000.     The  sloop  Hope  sailed  from  Charles- 
ton on  her  destined  voyage.     At  the  time  of  her  depart- 
ure she  was  sound,  staunch,  and  in  every  respect,  sea- 
worthy; but  on  the  24th  October  1821,  she  met  with  se- 
vere gales  which  compelled  a  deviation.     She  made  for 
the  Balize  at  the  mouth  of  the  Mississippi  River;  heavy 
gales  still  continuing,  and  on  her  arrival  at  the  Balize,  she 
struck  on  an  old  wreck;  on  getting  her  off  the  wreck  and 
bank,  it  was  discovered  that  the  leak  had  gained  so  fast  as 
to  render  it  necessary  for  the  pilot  to  run  her  as  near  the 
mud  bank  at  the  Balize  as  possible,  to  prevent  her  going 
down.     The  cargo  was  all  landed  at  the  Balize.     The 
ground  floor  consisted  of  54  casks  which  the   Captain 
thought  were  all  more  or  less  damaged.     On  the  30th 
Oct.  the  Captain  departed  from  the  Balize  for  New  Or- 
leans with  a  part  of  the  cargo  in  lighters,  where  he  ar- 
rived on  the  3rd  Nov.and  landed  the  same  on  the  5th  and 
6th  of  November.     On  the  11th  November,  he  again 
sailed  from  the  Balize  for  New  Orleans  with  another 
portion,  and  on  the  20th  November,  the  residue  of  the 
Hope's  cargo  arrived  at  New-Orleans.      The   regular 
protests  were  noted  and  extended.     On  the  arrival  of 
the  cargo  at  New  Orleans,  a  survey  by  the  Port  Wardens 
was  called,  and  the  surveyors  returned  that  28 '  casks 
were  more  or  less  damaged.    As  to  the  number  of  casks 
found  to  be  damaged,  there  was  a  variance;  one  witness 
testifying  that  as  many  as  46  were  actually  damaged, 
and,  perhaps,  more.     The  cargo  was  abandoned  to  the 
underwriters,  as  a  total  loss,  and  the  same  was  sold  by 
order  of  the  consignees  at  public  auction.     The  amount  of 
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nett  sales  was  |^,367, 10.  Of  this  amount  Schult  &  Budd 
were  etititled  to  receive  $864,90,  after  paying  other  ex- 
penses, exclusive  of  salvage,  and  John  Rose  was  entitled 
to  receive  $1,079,08,  after  paying  the  expenses,  exclu- 
sive of  salvage;  and  the  amount  of  salvage  allowed  w^s 
44  per  cent  on  the  whole  amount.  ^ 

The  plaintiff  contended  at  the  trial  for  the  right  to  aban- 
don, and  claimed  for  a  total  loss.  The  defendants  ob- 
jected that  there  was  not  a  total  loss,  and  that  the  plain- 
tiffs were  entitled  only  to  receive  compensation  for  the 
^8  casks,  said  by  the  Port  Wardens  to  be  injured. 

Richardson,  J.  charged  the  jury  that  in  his  opinion 
there  was  a  total  loss,  and  that  if  they  gave  the  plaintiffs 
the  28  casks  or  more  as  the  amount  damaged,  they  were 
at  liberty  to  find  a  verdict  for  the  true  loss  with  or  without 
interest  at  their  sound  discretion. 

The  jury  found  a  verdict  for  46  casks  injured,  but  al- 
lowed no  interest,  giving  to  Schult  &  Budd  $612,78  and 
to  John  Rose  $801,28.  From  these  verdicts,  the  plain- 
tiffs appealed,  and  CogdeU  and  Gilchrist  made  the  follow- 
ing points — 

*  Ist.  That  the  verdicts  of  the  jury  were  erroneous,  in 
as  much  as  a  partial  loss  was  found  and  no  interest  there- 
on allowed. 

2n1^^^That  the  presiding  Judge  was  wrong  in  charging 
the  jury  that  a  partial  loss  only  was  proved,  when  in  fact 
the  evidence  established  a  total  loss. 

ToameTj  for  the  defendants. 

Curia,  per  Colcock,  J. — Two  questions  are  presented 
in  this  case:  1st.  Whether  the  insured  had  a  right  to  aban- 
don as  for  a  total  loss?  and  2ndly,  Whether  the  plaintiffs 
were  entitled  as  a  matter  of  right  to  interest  on  the 
amount  found  by  the  jury  for  a  partial  loss?  It  is  now,i 
with  us,  the  well  settled  doctrine  that  the  insured  cannot 
abandon  a^  for  a  total  loss,  unless  the  loss  exceed  the 
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one  half  of  the  goods  insured,  or  the  gross  amount  paid 
for  them,  and  thai  from  the  sea  damage  which  they  sus- 
tain. Marshall  on  Insurance.  Gardiner  v.  Smith,  1 
Johnson's  Cases  141.  Ludlow  and  Col.  Ins'ce.  Co,,  1 
Johnson's  Rep.  335.  Vandenheuvel  v.  Un.  Ins'ce.  Co.  ib^ 
#  4^5.  2  East  581.  3  Johnson's  Cases  217..  The  ordin- 
ance of  the  Marine  of  Lewis  14th  which  in  this,  as  in 
most  other  particulars,  is  collected  from  the  same  ancient 
sources  from  whence  other  countries  have  drawn  their 
principles  of  the  Law  of  Insurance,  confines  abandonment 
to  these  five  cases,  i.  e.  Capture^  Shipwreck^  Stranding^ 
Arreit  of  PrineeSi  or  the  entire  loss  of  the  things  Insured. 
2.  Marshall  562.  Here  stranding,  if  the  vessel  be  not 
deatroyed,  (and  so  perhaps  it  may  in  the  French  law,) 
is  not  a  ground  for  abandonment.  And  it  has  been  allow*- 
ed  on  all  hands  that  the  doctrine  has  been  carried  already 
too  far.  How  it  came  to  be  introduced  is  not  satisfacto- 
rily accounted  for;  it  is  certainly  a  right  never  exercised 
but  with  most  manifest  injustice  to  the  insurers,  and  it  is 
the  most  unfair  and  unequal  principle  ever  introduced 
into  contracts. 

On  the  second  question,  there  is  some  difficulty  arising^ 
from  the  different  opinions  which  have  been  expressed 
on  the  subject.  But  it  appears  from  the  English  autho- 
rities to  be  well  settled,  that  in  no  cases  of  unliquidated 
damages  is  interest  recoverable;  and  although  we  have  in 
some  eases  allowed  interest  to  be  given  under  the  name  of 
damages,  we  have  never  gone  so  far  as  to  say  that  in  ca- 
ses of  Insurance  it  was  recoverable  as  a  matter  of  right. 
Some  obiter  dicta  may  be  found  in  our  cases  perhaps  to 
that  effect,  but  no  decision  directly  on  the  point.  To  call 
the  offer  to  pay  the  amount  of  the  loss  sustained  a  tender, 
is  certainly  not  speaking  technically.  But  the  cases  re- 
ferred to,  (Peake  Nisi  Prius  Cases,  88,  and  1  Camp- 
beU,  184,)  are  to  be  understood  and  may  be  reconciled 
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by  this  view  of  the  subject.  When  the  jury  are  required 
by  the  assured  to  give  interest  by  way  of  damages,  it  is 
certainly  admissible  for  the  insurer  to  reply  that  interest 
should  not  be  allowed  by  way  of  damages,  because  an 
offer  to  pay  what  was  actually  due  was  made  and  refused; 
and  such  offer  is  considered  analogous  to  a  tender.  One, 
certainly,  claims  with  a  bad  grace  from  a  jury  that  wfaidi 
he  himself  has  refysed  to  accept.  It  may  be  well  said  to 
him,  Hyou  had  been  content  to  take  that  which  was  just- 
ly.due  to  you,  the  estpenses  and  trouble  of  this  suit  might 
have  been  avoided;  and  such  a  consideration,  I  think,  not 
without  weight  in  assessing  damages.  We  cannot  then 
disturb  the  verdict  on  this  groimd.  The  motion  must  be 
dismissed. 

Motion  dUtnissed. 


The  Statk  vs.  The  Commissioners  of  the  Roads  of 

St.  Helena. 

The  Commissioners  of  the  Roads  have  the  power  to  alter  or 
change  a  road,  belonpng  to  their  jurisdiction,  for  a  short  dis- 
tance, particularly  when  the  alteration  is  at  the  request  of  the 
individual  over  whose  land  the  road  runs,  and  where  it  is  pro- 
ductive of  no  great  inconvenience. 

This  matter  came  before  the  Court,  at  Coosawhatcbie, 
in  April  1824,  (Mr.  Justice  Colcock  sitting,)  on  a  rule 
upon  the  Commissioners  taken  out  at  the  November 
term  preceding,  to  shew  cause  why  a  mandamus  should 
not  issue,  commanding  them  to  restore  a  certain  road  near 
Beaufort  and  keep  the  same  in  repair.  It.appeared  that 
the  road  leading  from  Beaufort  to  Battery  Point  had  been 
a  public  road  before  1796,  and  that  the  commissioners  in 
1822,  had  sanctioned  an  alteration  in  the  road  to  relieve 
a  Mr.  Scriven  over  whose  land  it  ran.  This  complaint  was 
made  by  Mr.  Smith,  complaining  of  the  alteration,  on  the 
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ground  that  it  was  an  inconvenience  to  him  in  going  to  his 
plantation.  His  honor  dismissed  the  application,  on  the 
ground  that  the  Commissioners  had  the  power  at  their 
discretion  to  turn  and  alter  the  road,  however  long  estah* 
lished  and  that  notice io  the  owner  of  the  land,  Mr.  Scre- 
ven, over  which  the  old  road  ran',  should  have  been  giv^en 
of  this  application.  The  Commissioners  thought  the  new 
road  a  great  inconvenience  to  Mr.  Screven  and  of  littfe 
importance  to  Mr.  Smith.  The  new  road  had  been  made 
at  the  expense  of  Mr.  Screven. 

This  appeal  was  now  taken  up,  on  the  ground  that  the 
Commissioners  had  no  authority  to  change  or  alter  anjo 
old  established  road  or  private  path,  unless  such  altera- 
tion be  absolutely  necessary,  and  that  it  was  not  requi- 
site to  have  given  notice  to  Screven.  (See  act  of  1811.) 

Elmore,  Sol.  for  the  motion. 

Curia,  per  Colcock,  J. — By  the  act  of  1788,  some- 
thing like  a  regular  system  was  attempted  to  be  establish- 
ed in  relation  to  the  roads  of  the  state,  and  the  Commis- 
sioners are  authorised  and  required  to  lay  out,  make  and 
keep  in  repair,  all  such  high  roads,  private  paths,  &c.  as 
shall  have  been,  or  shall  be  established  by  law,  or  as 
they  shall  judge  necessary  in  their  several  parishes;  and 
in  order  to  effect  these  objects  very  extensive  powers  and 
authority  are  given  to  them;  all  of  which  are  recognized 
and  many  of  them  even  extended  by  various  subsequent 
acts;  as  the  act  of  1 8-  which  authorizes  them  to  stop  up  such 
roads  as.  they  shall  deem  useless,  (a)  Under  these  general 
powers,  there  can  be  no  doubt,  that  they  have  the  authority 
on  sufficient  grounds  to  change  the  direction  of  a  road  for  a 
short  distance,  particularly  when  the  alteration  is  at  the 
request  of  the  individual  through  whose  land  the  road 
runs,  and  where  it  is  productive  of  no  great  inconveni- 

(a  J  The  Reporter  has  examined  the  acts^  but  cannot  find  that 
to  i^hich  his  honor  alludes. 
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ence;  and  this  power  is  daily  exercised  by  them,  even 
with  regard  to  the  high  roads.  Suppose  a  road  should 
become  impassable  and  it  should  be  difficult  and  expensive 
to  repair  it,  can  it  be  conceived,  that  the  Commissioners 
could  not  with  the  consent  of  the  owner  of  the  soil,  turn 
the  road  through  a  higher  or  more  eligible  spot;  or  if  in 
establishing  a  neighbourhood  road,  they  should  at  first 
run  it  thsough  the  only  spot  which  was  fit  for  a  settlement, 
w^ould  it  be  proper  to  compel  the  owner  to  abandon  this 
site  and  build  in  an  inconvenient  part  of  his  land,  rather 
than  give  the  road  a  direction  to  the  right  or  left.  There 
are  few  of  the  public  functionaries  of  this  country  vested 
with  such  extensive  authority  as  the  Commissioners  of 
Roads,  and  it  is,  therefore,  their  duty,* at  all  times,  to  ex- 
ercise their  powers  with  a  due  regard  to  the  rights  of 
individuals.  The  road  in  question  is  a  neighbourhood 
road  not  often  used  by  more  than  two  or  three  persons. 
It  did  pass  directly  through  the  yard  of  Mr.  Screven,  and 
thereby  subjected  him  to  great  inconvenience;  it  is  now^ 
turned  a  short  distance  around  his  fence,  and  according  to 
the  report  of  the  last  committee  appointed  by  the  Board 
of  Commissioners,  is  in  good  repair  and  has  been  made  so 
by  the  owner  of  the  land;  and  now,  by  the  work  of  those 
who  are  liable  to  work  on  it,  can  be  kept  in  repair.  The 
evidence  sufficiently  established  the  jurisdiction  of  the 
Commissioners;  for  although  the  first  entry,  of  1747, 
which  is  referred  to,  cannot  now  be  found  in  the  books  of 
the  Commissioners,  it  has  long  been  considered  as  a  pub- 
lic road  and  worked  on  as  such,  and  is  such  a  road  as  the 
Commissioners  have  authority  over. 

Motion  dismissed. 


8  CHARLESTON,  1826. 

John  Uarth  vs.  R.  R/Gibbes. 

The  assignees  of  an  insolvent  debtor  taking  the  benefit  of  the  in- 
solvent  debtors  act,  may  be  compelled  on  rule  to  account  be- 
fore the  Court  of  Common  pieas ;  and  if  the  accounts  are  com- 
plicated, it  may  be  refered  to  the  Clerk  to  report  on  them. 

Liens  existing  before  the  assignment  still  have  preference  as  to 
the  proceeds  of  the  property  assigned,  and  are  payable  in  their 
order.  But  an  execution  does  not  bind  money,  and  the  cash 
and  proceeds  of  choses  in  action  assigned,  are  payable  rateably 
amon^  all  the  creditors,  the  expenses  of  the  assignment  and 
commissions  first  deducted,  fa  J 

This  was  a  rule  on  Young  and  two  other  assignees,  ap- 
pointed by  the  Court,  of  the  estate  of  R.  R.  Gibbes,  to 
shew  cause  why  they  should  not  pay  over  certain  monies 
in  their  hands  to  the  holders  of  the  oldest  judgment  a- 
gainst  R.  R.  Gibbes.  The  assignees  objected  to  the  rule, 
that  they  could  not  be  called  on  to  account  in  this  way, 
which  objection  the  presiding  judge  {Bay  3.)  overruled, 
and  ordered  that  the  assignees  should  return  what  funds 
they  had  in  hand.  They  afterwards  produced  their 
accounts  shewing  that  they  had  received  $1,284  06,  and 
disbursed  $140  22  ;  that  the  amount  of  $1204  06  which 
they  had  received,  consisted  of  $190  06  received 
for  the  sale  of  part  of  the  property  assigned ;  $594  of  mo- 
ney which  Gibbes  had  in  hand  and  paid  into  court  when 
he  took  the  benefit  of  the  act ;  and  of  $500  which  had 
been  paid  to  them  on  a  bond,  one  of  the  choses  in  action 
assigned. 

The  presiding  judge  ordered  the  assignees  to  pay  over 
to  the  oldest  judgment,  the  proceeds  of  the  property  sold, 
and  the  money  they  received  at  Gibbes'  hands.  From 
this  order  the  assignees  appealed  and  shewed  for  cause — 

That  the  Court  has  not  jurisdiction  of  trusts,  and  that  it 
could  not  call  the  trustees  of  an  insolvent  debtor  to  ac- 
count by  rule.  That  the  siuns  disbursed  should  have 
been  charged  against  the  assets  received,  or  against  the 

ra)    See  Mairs  vs.  Smith,  3  M*Cord  52. 
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proceeds  of  the  property  sold,  and  that  the  residue  only 
of  the  proceeds  of  the  property  was  applicable  to  the  old' 
est  judgment ;  and  that  the  judgment  or  execution  credi- 
tors had  no  lien  on  the  money  paid  into  Court  by  Oibbes 
when  he  took  the  benefit  of  the  act. 

Grimke  contra.  The  fibWer  of  entering  up  a  judgment 
on  an  award  goes  on  the  principal  and  incident.  So  of  all 
proceedings  against  the  Sheriff  and  other  officers  of  the 
Court.  The  assignees  are  the  agents  of  the  Court,  and 
as  such  are  liable  to  be  called  on  to  account.  M'Willie 
vs.  Hudson,  2  Const.  Rep.  Tread.  119. 

When  a  power  is  given  by  statute  every  thing  neeessar 
ry  to  give  it  effect  is  implied.  Warring  vs.  Catawba  Co. 
2  Bay  109.  6  Bac.  tit.  Statute  B.  369. 

Curia  per  Colgock  J . — ^In  this  case  the  Court  concur  in 
the  opinion  delivered  by  the  presidingjudge,  that  the  as- 
signees are  answerable  to  the  .Court  of  Common  Pleas  for 
their  conduct,  and  consequently  subject  to  be  called  before 
the  Court  by  rule,  to  shew  in  what  manner  they  are  pro- 
ceeiling.  This  responsibility  seems  to  result  as  a  matter 
of  course  from  the  appointment  by  that  Court.  They 
are  the  officers  of  the  Court  pro  hac  vice.  The  act 
dirou^out  seems  to  justify  this  construction,  for  their 
compensation  is  to  be  fixed  by  the  Court ;  and  this  would 
seem  to  imjdy  that  there  must  be  a  knowledge  of  the 
services  performed)  It  is  in  analogy  with  the  accounta- 
bility of  all  other  officers,  as  the  Commissioners  of 
Bankrupts  to  the  Chancellor,  arbitrators  to  the  Court 
which  appoints  ihem,  and  Sherifib  and  Clerks  to  their 
respective  Courts.  It  is  also  certainly  more  convenient 
and  less  expensive  than  by  application  to  the  Court  of 
Equity,  which  would  often  swallow  up  a  large  portion  of 
the  fiind.  It  is  apparent  that  cases  may  occur  in  which 
the  examination  of  the  accounts  of  the  assignees  would 
be  attended  with  a  great  deal  of  trouble ;  but  in  such  ca- 

B  1 
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ses  a  reference  may  be  made  to  the  Clerk,  and  he  requi*' 
red  to  kieport  to  the  Cotnl. 

Having  decided  then  that  the  assignees  are  accountable 
to  tins  Court,  the  next  question  is,  how  shall  the  fimda 
in  their  hands  be  distributed ;  and  ihis  iB  a  questioB'  of 
much  greater  difficulty.  By  ybe  first  dause  of  die  iMt^ 
the  applicant  is  directed  to  assign  to  the  creditor  or  credi- 
totiB  at  whose  suit  such  petitioner  stands  charged,  t>r  to 
such  other  person  or  persons  as  die  said  Court  shall  di* 
rect,  and  that  the  assignment  iso  made  as  aforesaid  '^  shaH 
be  in  trust  for  the  suitor  or  suitors  and  such  other  the 
creditors  of  the  said  petitioners  as  shall  be  willing  to  re- 
ceive a  dividend  of  hts  real  estate,  goods  atid  ^fleets,  knd 
shall  within  twelve  months  after  the  time  of  exhibiting  the 
petition  make  their  demands :  "and  by  micfa  aJBsignment  the 
estate,  interest  and  property  of  the  fends,  goods  and  ef* 
fect9,  so  assigned,  shall  be  vested  in  the  persons  to  whom 
such  asngnment  ia  made,  who  may  trice  possession  of  or 
sue  for  the  same,  in  bis  or  their  own  name  xn*  innKAs,  iti 
Mte  manners  "sssignees  in  commissionsofbatolLruptcyean 
or  lawfully  may  do  by  the  laws  or  statutes  of  Great  Bri- 
tain :  And  by  the  third  section,  it  is  enacted  that  the  per- 
son or  persons  to  whom  the  said  assignments  are  made, 
shall  be  and  are  hereby  declared  to  be  tpustees  for  all  and 
sifigalar  die  creditors  of  the  said  petitioner,  who  B!te  wil- 
ling to  eome  in  and  receive  thek^  dividends,  and  v/ho  shaH 
within  twelve  months  etfter  his^diseiiarge  deliver  unto  the 
said  favstees  orHBny  cfftbem,  an  exact  aecoimtupoB  ealh 
of  die  sev^nral  debts  and  demands  to  diem  owing,  and  that 
said  tmstee  or  trustees,  alter  4iai^g  sold  the  said^petttion- 
er's  lands  and  effects,  and  collected  in  the  sevend  debts 
due  to  him,  which  they  are  hereby  required  to  do  with 
the  utmost  expedkion,  shall  iheteMtyfintg^sty  and  dis- 
charge the  said  costs  of  suit  and  other  costs  and  fees  afore* 
sihid,  aiid  shall  next  deduct  and  i^laiiifo'Usor  flidii*  owft 
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bands  a  Feasonable  compensation  for  his  or  their  trouble 
in  executing  the  said  trust,  to  be  fixed  and  allowed  by  the 
Court  by  whom  such  person  or  persons  were  appointed 
trustee  or  trustees :  and  such  trustee  or  trustees  shall 
within  one  month  thereafter  divide  the  remaining  bal- 
ance of  the  said  Estate  among  such  of  the  creditors  who 
deliver  in  the  amount  of  their  demands  within  the  time 
aforesaid,  according  and  in  proportion  to  their  several  and 
respective  debts." 

By  these  provisions  of  the  act  it  would  appear  as  if  the 
Legislature  had  intended,  that  the  whole  of  a  debtor's 
property  should  be  divided  rateably  and  in  proportion  a- 
mong  all  his  creditors.  But  it  has  been  repeatedly  deci- 
ded that  where  there  is  a  lien  on  part  of  the  insolvent's 
property,  that  must  be  discharged  in  the  first  place ;  and 
it  is  contended  that  the  money  ($500)  paid  by  the  defen- 
dant, Gibbes,  into  Court,  at  the  time  he  tobk  the  benefit 
of  the  act,  was  bound  by  the  executions,  and  consequently 
ought  to  be  paid  to  them  in  their  respective  order  of  se- 
mority.  I  have  examined  the  authorities  with  attention, 
and  they  are  very  strong  to  support  the  position  that  mo- 
ney may  be  levied  on  by  an  execution,  and  even  that 
bank  biljs  h^ve  been  eonsidered  as  money  for  the  purpose 
in  the  state  of  New-York.  But  if  it  is  to  follow  (as  it 
would  seem  unavoidably  to  do,)  this  doctrine,  that  money 
or  bills  must  be  considered  as  boupd  by  the  exe,cution,  the 
consequences  which  would  resuU  in  practice  are  such  as 
must  necessarily  induce  jus  to  dissent  from  the  doctrine, 
for  U  wo«il4  lead  to  endless  litigation  and  perjuries.  The 
property  if  as  Cjcrtainly  bound  by  tbe  executions;  the  pro- 
ceeds thereof  must,  therefor^  be  paid  to  the  oldest  execu- 
ti<m  ^creditor,  and  then  the  expenses  and  commissions 
deducite4  from  the  sum  ^i  their  hands,  and  tl)p  balance  di- 
vided ^opfft,  si^  of  the  creditors  as  .delivered  in  the 
amount  of  their  ^mayi^^  within  twelve  inqiiths  after  the 
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discharge  of  the  petitioner,  in  j^oportion  to  their  seve- 
ral  and  respective  debts  ;  and  that  the  sum  of  five  per 
cent,  be  allowed  the  assignees  for  their  trouble.  The 
motion  to  reverse  that  part  of  the  decision  which  makes 
the  assignees  answerable  to  the  .  Court  of  Common 
Pleas,  is  dismissed ;  and  so  much  thereof  as  orders 
the  $500  to  be  paid  to  the  oldest  judgment  creditor  is 
reversed. 

Mi^icn  refused. 


p 


( 


Tabftha  Sinoleton  vs.  Admx.  of  Francis  Bremar. 

■• 

A  fee  cannot  be  limited  to  take  effect  in  futuro ;  therefore  a  deed  of 
a  tract  of  land  '*  in  case  of  my  death  to  A,"  is  Yoid  as  a  con- 
veyance. 

An  instrument  having  the  formality  of  a  Deed,  may  operate  as  a 
Will,  being  voluntary  and  to  take  effect  at  the  death  of  the 
maker. 

A  Covenant  to  stand  seized  to  uses  must  be  supported  by  a  good 
or  valuable  consideration,  and  the  insertion  of  the  words  **  ha- 
ving received  ftill  value,"  or  '*  for  divers  good  causes  and  con- 
siderations," will  not  support  such  a  covenant. 

On  complaint  of  a  breach  of  covenant,  the  recovery  must 
be  measured  by  the  consideration  paid. 

This  case  had  been  tried  before,  and  was  sent  down  for 
a  new  trial.  (See  Harper's  Law  Reports  201,  for  a  re- 
port of  the  case.)  It  will  not  be  necessary  to  repeat  the 
evidence.  The  action  was  brought  on  two  notes  of  hand 
for  ^,000  each.  Defence — that  there  was  no  conside- 
ration. The  Plaintiff  being  formerly  Bremar's  slave,  had 
been  freed  and  kept  by  him  as  his  mistress,  during  his 
marriage  with  the  defendant,  until  his  death,  and  that 
these  notes  had  been  given  in  consideration  of  this  inter- 
course. It  was  proved  that  Bremar  supported  her  in 
Charleston,  in  lodgings  hired  by  him,  where  he  lodged 
whilst  in  Charleston,  his  residence  being  in  St.  Matthews 
Parish,  and  that  she  had  no  other  property  than  what  he 
gave  her,  and  that  he  kept  her  till  bis  death. 
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In  reply  the  Plaintiff  offered  in  evidence  a  paper  to 
show  that  Bremar  had  conveyed  to  her  a  House  and  Lot 
in  Charleston  of  considerable  value,  and  had  afterwards 
sold  it  and  received  the  purchase  money.  The  paper  was 
in  the  following  words  :  ^^  I  do  hereby  in  case  of  my  death, 
give  to  T&bitha  Singleton,  (a  free  brown  woman,)  my 
house  and  lot  in  Wenthorth  street,  and  to  the  said  Tabi- 
tha  Singleton  her  heirs  and  assigns  forever,  hatfing  re- 
ceived fitU  valwy  and  I  do  hereby  warrant  and  defend  the 
same  from  me  and  my  heirs  and  all  and  every  person  or 
persons  whatsoever.  Given  under  my  hand  and  seal  this 
eighteenth  day  of  May  1809.  Sealed,  delivered,  &c."  wit- 
nessed by  two  witnesses.  This  evidence  was  objoeted  to, 
on  the  ground  that  the  paper  was  void,  being  a  conveyance 
of  a  freehold  to  commence  in  future.  His  honor,  Mr. 
Justice  Cktillard  who  tried  the  cause  overruled  the  objec- 
tion and  admitted  the  deed,  and  charged  the  jury  that  if 
they  believed  that  the  notes  were  given  in  considera- 
tion of  cohabitation,  they  were  voluntary  and  the  plain* 
tiff's  suit  could  not  be  maintained;  but  that  it  appeared  to 
him  that  the  evidence  was  too  slight  to  establish  that 
point,  or  in  any  wise  to  effect  the  note.  That  the  deed  of 
Bremar  to  the  plaintiff  gave  her  a  title  to  the  house  and 
lot  upon  the  death  of  Bremar,  a  life  estate  being  reserved 

to  himself. 

The  defendant  appealed  on  the  ground  that  the  preten- 
ded conveyance  of  the  house  and  lot  was  void,  being  the 
conveyance  of  a  freehold  to  commence  in  frituro.        v  y' 

PeiigrUj  Attorney  General,  and  Harper^  for  appel- 
lant The  deed  is  void  as  a  conveyance.  It  is  not  a  co- 
venant which  will  give  an  equitable  interest.  Equity 
could  not  execute  such  a  deed.  In  favor  of  blood  equity 
will  execute  covenants  to  stand  seized — but  here  the 
oontideration  is  immoral,.  Coleman  vs.  Sorrell,  3  Bro. 
C.  C.  12,  1  Ves.  Jr.  64.  1  Ves.  614, 
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HtuUy  contra. — ^The  notes  express  to  be  for  value  re* 
ceived,  which  is  sufficient.  The  defendant  was  bound 
to  prove  that  there  was  no  consideration.  The  general 
presumption  was  in  favour  of  the  notes,  and  Bremar  having 
sold  her  house  and  lot  was  conclusive.  7  John.  Rep.  S31. 
8  John.  465.  9  John.  217.5  Wheaton 277:  Hedfdnot  pre- 
tend that  the  paper  promising  to  convey  the  house  was  a 
legal  conveyance  of  title.  But  it  was  a  covenant  to  stand 
seized  to  the  use  of  himself  for  life,  remainder  to  die 
plaintiff.  The  statute  executes  the  use  in  presenti,  3 
Com.  Dig.  253.  tit.  Covenant.  Preston  on  Estates,  217. 

It  expressed  to  be  for  value  received.  All  that  was 
necessary  in  such  covenants  is  that  the  grantor  be  seized 
at  the  time,  2  Wils.  75.  The  Court  looks  to  the  inten- 
tion of  the  covenantor.  Co.  Lit.  1546.  Coltman  vs.  Sen- 
house,  2  Lev.  225. 

Curia,  per  Johnson,  J. — It  is  objected  that  &e  presi- 
ding Judge  misdirected  the  jury  in  charging  them  that 
this  instrument  gave  the  plaintiff  a  fair  claim  on  the  estate 
of  the  intestate  for  as  much  as  her  interest  in  the  house 
was  worth,  at  the  time  it  was  sold.  The  natural  import 
of  the  terms  used  in  the  first  part  of  this  paper,  would  un- 
questionably give  it  the  effect  and  operation  of  a  will.  By 
the  term  give^  a  voluntary  donation  is  strongly  implied, 
and  the  provision  that  is  to  take  effect  after  his  death  su- 
peradds all  die  properties  of  a  will.  If  it  is  to  receive 
this  interpretation,  then  die  sale  of  the  house  by  F.  Bre- 
mar in  his  life  time  was  an  ademption  of  die  legacy  and  ^^ 
the  plaintiff  todL  no  interest  under  it.  it  is  impossible,  I 
think,  by  any  rule  of  interpretati<m  so  to  construe  tbis 
paper  as  to  vest  any  interest  in  possession  in  the  plaintiff; 
the  paper  itself  does  not  profess  to  convey  any;  on  the 
contrary,  it  is  limited  to  take  effect  at  thedeathof  tbe  in- 
testate; and  it  is  one  of  the  setded  rules  of  the  Conoion 
Law  diat  a  fee  cannot  be  created  to  take  effect  in  lutuio. 
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2  Blactstone  Comm.  165.  2  Woodd.  177;  and, such  a 
deed  would  therefore,  be  void.  It  is  urged,  however, 
that  this  rule  is  abrogated  in  this  country  by  the  substitu- 
tion of  the  delivery  of  the  deed  instead  of  the  Common 
Law  mode  of  passing  it  by  livery  of  seisen.  But  1  appre- 
hend that  the  delivery  of  the  deed  could  not  operate  to 
I  vest  a  fee  eo  instanti  in  opposition  to  its  express  provi- 
'  sion.  The  fee  can  never  be  in  abeyance;  and  the  princi- 
ple oH  which  the  rule  is  founded,  I  take  to  be  this,  that 
:the  power  of  dittpff sing  of  the  fee  is  inseparable  from  the 
iperson  in  whom  it  is  vested,  and  so  long  as  it  abides  there 
the  power  remains.  It  foUows,  therefore,  that  the  plain- 
tiff had  no  interest  in  possession  in  the  house  and  lot  at 
the  time  of  the  sale.  It  has  been  further  insisted  that 
although  it  may  not  operate  to  vest  an  interest  in  posses- 
sion, it  is  good  as  a  covenant  to  stand  seized  to  the  use  of 
the  plaitifttfT;  but  to  support  such  a  covenant  there  must 
be  either  a  good  or  valuable  consideration.  A  general 
consideration,  it  is  true,  is  expressed  on  this  paper  by  the 
terms  ^^baving  received  full  value ;"  but  it  must  be  recollect- 
ed that  the  object  of  introducing  it  in  evidence  is  in  effect 
torecoveir  for  a  breach  of  the  covenant,  and,  as  the  reco- 
very in  an  action  founded  on  such  acovenant  must  be  meas- 

I 

iffed  by  the  consideration  paid,  it  is  impossible  to  judge 
of  it  from  this  general  expression,  and  hence  the  rule  that 
a  general  consideration,  such  for  instance  as  ^^  divers  good 
causes  and  cotudderations,"  is  not  suffident  to  siqyport 
mich  a  covenant.  See  Com.  Digest,  Title  Cov.  9.  4.  5. 
and  the  cases  there  cited.  It  follows,  therefore,  that  the 
j^amtiff  took  noAing  under  this  paper,  whetiber  it  be  re- 
garded as  ^  will  or  deed;  nor  can  it  operate  as  a  covenant 
tostaiid  s^zed  to  her  use:  sothatin  foct  there  was  no  in* 
terest^urtsii^oiitof  it  which  entitled  her  either  in  Law  or 
Equity  to  any  claim  or  demand  agakist  the  intestate,  Bre- 
lut,  or  the  defendattt  his  lefgal  Ajpresentatifse.     The 
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charge  of  the  presiding  Judge  was,  therefore,  calculated 
to  mislead  the  jury  in  this  respect  and  for  that  reason  a 
new  trial  is  granted. 

Motion  granted. 


Th£  State  ts.  Thomas  Rtan  and  John  Joivss. 

On  an  indictment  for  stealing  the  property  of  A.  B.  and  O.  proof 
that  the  defendant  stole  some  or  the  ^oods  of  each  of  them  re- 
spectively, in  which  they  bad  no  joint  intftfest,  does  not  oor- 
respond  with  the  allegation^  and  new  trial  granted  on  convic- 
tion. 

The  defendants  were  indicted  for  stealing  several  pier- 
ces of  money  and  other  articles  stated  ^^  to  be  of  the  pro- 
per goods  and  chattels  of  A.  B.and  C."  It  appeared  in 
evidence  that  the  money  belonged  to  A.;  some  of  the  other 
articles  belonged  to  B.;  and  some  to  C;  and  that  they 
were  taken  at  different  times  and  from  different  places. 
The  defendants  were  convicted,  and  this  was  a  motion 
for  a  new  trial  on  the  ground  that  the  evidence  did  not 
support  the  indictment. 

Dawson^  for  the  appellant — cited  1  Chitty  138.  141. 
513.  Hobart  295.  1  Archbold  25.  Carthew  225. 

Cruger,  contrar^l  Chitty  248.  249.  253.  2  Burr.  984. 

Curia,  per  Nott,  J. — ^It  is  laid  down  by  Chitty 
that  an  indictment  ought  to  hitve  all  the  certainty  of  a  de- 
claration, for  that  all  the  rules  that  apply  to  civil  proceed- 
ings are  applicable  to  criminal  accusations,  1  Chitty's 
Criminal  Law,  141.  172.  It  is,  therefore,  necessary  to 
state  in  an  indictment  for  larceny,  the  name  of  the  person 
to  whom  the  goods  belong;  and,  if  they  are  laid  to  be  the 
goods  of  one  person  and  found  to  belong  to  another,  the 
variance  will  be  fatal,  1  Chitty's  Crim.  Law,  175.  21S. 
Archibold  10.  11.  117.  It  may  be  laid  in  the  indictment 
that  the  goods  belonged  to  a  person  unknown,  if  that  is 
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actually  the  ease,  yet  if  the  owner  be  really  known,  the 
allegation  will  be  improper  and  the  prisoner  must  be  dis- 
charged from  the  indictment,  1  Chitty  ut  supra.     Ii^this 
case  the  articles  stolen  are  stated  to  be  the  proper  goods 
and  chattels  of  A.  B.  and  C.     The  inference  is  that  they 
are  Ae  joint  property  of  those  three  persons.    The  proof 
is  that  some  of  the  goods  are  the  property  of  each  of  them 
respectively,  but  that  they  have  no  joint  interest  in  any 
part  o(  them*    The  proof,  theref<H^,  does  not  correspond 
with  the  allegation.    Let  us  test  the  principle  by  analogy 
to  the  proceedings  in  a  civil  action.    Suppose  a  person 
should  be  eharged  in  a  declaration  with  a  debt  due  to  A. 
B.  and  C.  for  goods,  wares  and  merchandise,  sold  and  de- 
livered, &c.  and  it  should  come  out  in  evidence,  that  a 
part  of  the  goods  belonged  to  A.,  a  part  to  B.  and  a  part  to 
C.>  but  that  no  part  of  them  was  the  joint  property  of  all. 
It  wiH  not  be  pretended  that  such  evidence  would  support 
the  declaration.     But  it  is  said  that  the  only  mode  of 
taking  advantage  of  such  an  error  is  by  moving  to  quash 
the  indictment  before  plea,  or  of  compelling  the  prosecu- 
tor to  elect  on  which  charge  he  will  try  the  jHisoner,  1 
Chitty  Grim.  Law  204.  849.     But  that  rule  applies  only 
to  those  cases  where  distinct  offences   are  separately 
charged  in  such  a  manner  that  the  prisoner  is  apprised  of 
the  several  charges  to  which  he  is  called  to  answer.    In 
such  cases  he  is  considered  as  having  waived  the  objec- 
tion by  jdeading  to  the  indictment.     In  the  case  now 
under  consideration,  no  error  appears  on  the  face  of  the 
indictment.    The  de£endanta  could  not  .know  that  they 
were  charged  with  several  distinct  offences,  untfl  it  came 
out  in  evidence.    They  ought  then  to  have  been  acquit- 
ted on  this  indictment,  and  a  new  trial  must  therefore,  be 
granted. 

Motion  granted. 

c  1 
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Thomas  Yates  vs.  W.  Yeaden,  Sheriff  of  the  City 

Court  of  Charleston. 

In  an  action  against  the  Sheriff  for  an  escape  of  a  person  from  the 
goal  bounds^  the  Plaintiff  is  not  bound  to  prove  the  insolvency 
of  the  sureties  to  the  prison  bounds  Bond. 

The  Sheriff  alone  can  sue  on  the  Bond,  and  the  Court  at  its  dis- 
cretion may  'stay  the  proceedings  against  the  ^tieriff  until  he 
can  recover  on  the  Bond. 

The  Sheriff  can  retake  the  prisoner,  and  put  him  into  close  con- 
finement. 

The  question  in  this  ease  was,  whether  in  an  action  a-* 
gainst  the  Sheriff  for  an  escape  of  a  person  from  the  goal 
bounds,  it  is  incumbent  on  the  Plaintiff  to  prove  the  in- 
solvency of  the  surities  given  by  the  prisoner  to  keep 
the  bounds,  before  he  can  maintain  an  action  against  the 
Sheriff  for  the  escape.  The  case  was  tried  before  the 
Recorder  of  Charleston,  who  nonsuited  the  Plaintiff,  who 
appealed. 

Curia  per  Nott,  J.  It  does  appear  at  first  view  to  be 
somewhat  harsh  to  make  a  Sheriff  liable  for  the  escape  of 
a  person  over  whom  he  had  no  control,  except  the  Bond 
which  he  has  taken  for  his  continuing  within  the  prison 
rules.  But  when  we  look  to  the  object  and  the  proviso 
ions  of  the  act,  the  decisions  of  our  Courts  which  have  a- 
risen  under  it,  and  Che  duties  and  privileges  of  Sheri£b, 
arising  from  the  nature  of  their  office,  I  do  not  see  how 
we  can  come  to  any  other  con<ilusion.  ■  The  act  express- 
ly declares  that  the  Sheriff  shall  be  responsible  for  the 
solvency  of  the  security  which  he  shall  take.  He  is 
made  the  sole  judge  of  its  competency,  and  therefore,  is 
not  obligefd  to  accept  of  any  with  which  he  is  not  perfectly 
satisfied.  It  has  been  held  that  even  though  the  suretj'* 
were  adequate  when  the  Bond  wfts  executed,  if  he  be- 
come itisolvent  afterwards,  the  Sheriff  shall  be  liable. — 
1st  Dallas  349.  Clarke  vs.  Moore,  Const.  Rep.  Tread/ 
156. 

The  Bond  is  considered  as  an  indemnity  to  the  Sheriff 
and  not  to  the  party ;  City  Coiincil  vs.  Prince,  1  M'Cord 
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'299.     it  has  also  been  heid  that  the  bond  cannot  be  as- 
signed ;  Peek  vs.  Glover,  1  Nott  &  M'Cord  682.    The 
plaintiff  therefore  has  no  controul  over  it,  and  would  be 
without  redress,  if  he  could  not  resort  to  the  Sheriff.    No 
injury  can  result  to  the  Sheriff  by  this  construction  of  the 
act ;  because  if  the  security  be  good,  he  is  indemnified, 
and  it  is  his  own  fault  if  it  is  not.    The  Court  in  its  discre- 
tion may  stay  the  proceedings  against  him  until  he  can 
recover  against  the  party  who  is  answerable  to  him. — 
Besides,  the  Sheriff  is  permitted  to  make  fresh  pursuit, 
to  retake  the  prisoner  and  put  him  immediately  into  close 
confinement.     But  the  Plaintiff  in  the  action  cannot  know 
that  any  security  has  been  given.     He  may   not  even 
know  that  the  Defendant  has  escaped,  until  long  afti^r 
it  has  happened.     And  even  then  not  having  a  right  to 
an  assignment  of  the  bond,  he  can  have  no  remedy  but 
against  the  Sheriff.     The  Plaintiff  is  not  supposed  to 
know  the  circumstances  of  the  person  who  has  become  the 
surety.     The  Sheriff  does  not  labor  under  that  difficulty, 
beci^use  he  is  chosen  by  himself.     The  security  of  the 
Plaintiff  depends  upon  his  right  to  resort  immediately  to 
the  Sheriff:  and  the  policy  of  the  law  requires  that  we 
should  give  it  that  construction.     The  case  of  Clark  and 
'  Moore  is  not  well  reported.     It  is  represented  as  being 
an  action  against  the  Sheriff  for  not  taking  good  security ; 
but  it  was  in  fact  an  action  for  an  escape,  and  the  only 
question  made  was,  whether  the  subsequent  insolvency  of 
the  surety,  which  was  good  when  the  bond  was  taken, 
would  exempt  the  Sheriff  from  liability :  the  Court  held 
that  it  would  not,  and  judgment  was  rendered  for  the 
Plaintiff.     Allowing  a  person  the  benefit  of  the  prison 
rules,  is  nothing  more  than  an  extension  of  the  limits  of 
the  goal.     All  the  liability  attaches  to  the  Sheriff,  as  if 
the  prisoner  was  actually  within  the  prison  walls ;  and  the 
bond  which  he  is  permitted  to  take,  is  only  a  substitute 
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for  the  security  which  the  walls  of  the  gaol  previously 
afforded  against  an  escape.  The  goal  is  ui  the  eye  of  the 
law  the  house  of  the  Sheriff;  but  in  certaiQ  enumerated 
cases,  he  is  required  to  let  his  prisoner  go  abroad  within 
certain  limits,  and  is  permitted  before  he  allows  him  such 
indulgence,  to  take  ample  security  that  his  confidence 
shall  not  be  abused.  See  Wain  vs.  Collingwood,  1  Wil- 
son 262 ;  Gilbert  on  Replevin  67,  do.  177 ;  Janson  vs. 
Hilson,  10  John.  R.  549 ;  Barry  &  Harbrick  vs.  Man- 
deU,  lb.  563. 

Motion  granUd. 


OcTAVius  Crips,  and  others,  vs.  Andrew  Talvand£. 

Where  the  Tenant  holds  over  his  term,  and  the  Landlord  recov- 
ers double  rent  under  the  act  of  1808,  he  cannot  bring  case  af- 
terwards asainst  the  Tenant  for  holding  over,  whereby  he  lost 
the  sale  of  the  premises.  Quere  1  If  the  Plaintiffi  under  any 
circumstances  could  recover  for  such  remote  consequential 
damages  1 

To  determine  whether  causes  of  action  are  the  same,,  the  same 
evidence  must  be  necessary  to  support  them. 

Where  a  party  has  been  injured  he  cannot  bring  suit  for  one  part 
and  another  suit  for  another  part.  If  the  cause  of  action  is  en- 
tire^ but  one  suit  can  be  brought. 

This  was  an  action  on  the  case  tried  at  Charleston, 
May  Term,  1825,  before  Mr.  Justic  Huger.  The  Plain- 
tiffs had  leased  a  House  and  Lot  to  the  Defendant,  who 
held  over  after  the  term  of  his  lease  had  expired.  The 
Plaintiffs  commenced  a  suit  under  the  act  of  1808,  for 
double  rent  for  the  time  held  over,  and  recovered.  This 
action  was  brought  to  recover  special  damages,  on  the 
ground  that  the  Plaintifis  had  agreed  to  sell  the  premises 
to  one  Ball,  who  had  withdrawn  from  the  contract  in 
consequence  of  the  Defendants  holding  over.  Ball  not  be- 
ing able  to  get  possession  within  the  time  specified.  The 
premises  had  been  sold  for  less  than  Ball  offered ;  no  otb* 
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er  person  beii^  drilling  to  give  as  much.  The  Jory  found 
a  Terdict  for  the.  PlaintiSs,  with  a  meoMM'aiiduiB  atatixkg 
that  it  was  made  up  hj  deducting  the  former  verdict  for 
doiMe  rent  from  the  amount  of  damages.  The.  Defend- 
ant  aj^^ealed. 

Grimke  for  the  Pefendant.  The  act  of  1808  allows 
the  Landlord  to  retover  double  rent,  when  the  Tenant 
hc^ds  over,  and  i»*eseribes  the  remedj.  This  remedy 
has.  been  resented  to,  and  admitting  that  trespass  or  case 
would  laj^  thej  are  taken  away  by  thinelecstion  to  pursue 
that  remedy.  4  Burr  2225 ;  1  L.  Raymond  692 ;  Cro. 
Ja€.  73^  Yelverton  63 ;  4  Mass.  433 ;  4  Johns.  119 ;  1  Bay 
214 ;  1  Wm.  Black.  Rep.  273, 387  ;  3  Burr  1845. 

Toomefj  and  Petigru  Atty .  Gen.  contra.  If  the  evi- 
dence in  the  two  suits  is  not  the  same,  then  the  former 
suit  is  no  bar  to  this.  That  is  the  test.  The  remedy  given 
by  the  act  of  1808  is  intended  to  cover  onfy  the  value  of 
the  use  and  occupation ;  so  that  consequential  damages 
C4>uld  not  be  recovered  in  that  suit,  and  therefore  this 
suitis  brou^t.  5  Burr  2694;  7  Johnson  Rep.  20;  1 
JBfew  Rep.  174;  8  John.  R.  383 ;  9  East.  436.  No jiotice 
to  quit  was  necessary  in  this  suit,  as  in  the  other. 

As  to  the  damages :  If  one  suffer  a  loss  by  the  act  of 
another,  whether  voluntary  or  not,  he  is  aasweraUe. — 
The  loss  here  was  clearly  proved.  Com.  iftg.  288 ;  1 
Domat  390 ;  1  Mass.  Rep.  1^. 

ifon^  in  reply. 

Cu&iA,  per  JoHwsoir,  J.  The  authorities  cited  at  tixe 
bar  by  the  Counsel  opposed  to  the  motion,  fully  establish 
the  position,  diat  the  true  test  by  which  to  determine 
whether  the  causes  of  action  are  the  same,  is  to  enqnire 
whether  the  same  evidence  will  be  necessary  to  support 
them.  When  a  tenant  holds  over  after  the  expiration  of 
the  lease,  the  act  of  1808  subjects  him  to  the.payraeatof 
double  rent,  and  gives  the  Landlord  a  remedy  by  action 
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or  by  distress.  To  this  remedy  the  Plaiatifis  have  re^ 
sorted,  and  have  had  their  redress ;  and  the  question  now 
is,  whether  the  injury  complained  of  in  this  action  is  the 
same.  In  the  application  of  the  rule,  it  has  been  conten- 
ded that  in  that  action  all  that  was  necessary  to  be  proved 
was  that  the  Defendant  was  the  Tenant  of  PlaintiiF,  that 
he  had  notice  to  quit,  and  that  he  held  over ;  that  in  this 
case,  proof  of  notice  to  quit  might  be  ditpensed  With,  and 
thajt  to  sustain  it,  proof  of  the  contract  to  sell  to  Ball,  the 
knowledge  of  thetlefendant,  and  the  loss  on  the  sale  were 
necessary ;  and  hence  it  is  concluded  that  the  causes  of 
action  are  not  the  same.  This  is  clearly  a  misaj^lication 
of  the  rule.  The  act  of  the  Defendant,  and  for  which 
the  Plaintiffs  seek  redress,  is  the  same  in  both  cases  ;  the 
fact  of  holding  over  after  the  expiration  of  the  lease.  And 
the  rule  must  be  understood  as  applying  only  to  the  act 
done  by  the  defendant,  and  not  to  the  damages  which  the 
Plaintiff  has  sustained.  It  is  the  wrong  done,  and  not  the 
character  or  quantum  of  damages  which  constitutes  the 
identity.  The  wrongs  complained  of  in  these  two  cases 
are  identified  by  another  circumstance  too  striking  to  be 
omitted.  The  Jury  have  endorsed  on  the  back  of  the 
record  a  memorandum  from  which  it  appears  that  after 
estimating  the  damages  claimed  by  the  IHaintiff  in  this  ac- 
tion, they  have  deducted  ^1850,  the  amount  of  the  for- 
mer verdict,  and  found  the^alance  for  the  Plaintiff.  The 
admission  that  the  damages  claimed  have  been  sustained 
and  were  recoverable,  gives  rise  incidentally  to  another 
question,  and  that  is,  whether  the  plaintiff  can  resort  to  a 
second  action  when  a  recovery  of  a  part  of  the  damages 
only  has  been  had  in  the  former  action.  The  rule  on  this 
subject  is  also  well  settled.  When  the  cause  of  action 
is  entire,  or  in  other  words,  when  the  act  complained  of 
is  indivisible,  a  Plaintiff  cannot  separate  it  and  bring  one 
action  for  one  part,  and  another  for  another ;  the  first  wiH 
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be  a  bar  to  th.'i  second,  as  in  the  case  of  Bond  vs.  Quat- 
tlebaum,  2  Nott  &  M'Cord  205,  where  the  Court  held 
thai  a  former  recovery  in  Trover  was  a  bar  to  another 
action  for  a  part  of  the  same  property.  See  also  15 
Johnson  Rep.  229 ;  16  do*  136.  From  this  view  of  the 
case,  it  is  impossible  that  the  Plaintiff  can  recover,  and 
leave  is  therefore  given  to  the  Defendant  to  enter  up 
Judgment  as  in  the  case  of  nonsuit.  The  Court  do  not 
by  their  silence  in  relation  to  the  fourth  ground  intend  to 
give  currency  to  the  opinion  that  the  damages  claimed  in 
this  case  are  in  their  nature  such  as  the  Plaintiff  would  be 
entitled  to  recover  in  any  form  of  action — ^the  Court  gives 
no  opinion  on  that  point.  My  own  impressions  however 
are  that  they  are  not  recoverable.  The  rule  on  this  sub-  | 
ject  I  take  to  be  this  :  that  the  damages  to  which  the 
Plaintiff  is  entitled  are  those  which  proceed  immediately 
and  necessarily,  as  contradistinguished  from  remoter  «id 
contingent,  from  the  wrong  done.  The  wrong  done  in 
this  case  was  the  Defendant's  holding  over.  The  dama- 
ges immediately  and  necessarily  resulting  from  it,  con^ 
sists  in  the  loss  of  the  use  and  occupation,  and  other  mat- 
ters immediately  incident  to  and  connected  with  this 
right.  But  here  the  Plaintiff  claims  to  superadd  to  them 
a  supposed  loss  in  cpnpequence  of  BalPs  declining  to  pur- 
chase, and  which,  if  he  was  not  bound,  he  might  or 
might  not  have  carried  into  effect,  and  a  few  more  addi- 
tions  founded  on  such  speculations  would  multijdy  the 
damages  to  an  incalculable  extent,  and  a]^ared  to  me 
to  be  too  remote  to  be  the  foundation  of  an  action. 

Motion  granied. 
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ViNTARD  Ex'or.  C.  Butler,  v.  C.  BsolirN,  et.  ad. 

An  executor  party  to  an  issue  of  devisavit  velnon,  though  he 
takes  nothing  by  the  will,  cannot  be  examined  as  a  witness  in 
the  cause. 

General  rule,  that  no  party  to  a  cause  can  be  examined  as  a  wit- 
ness. 

This  was  an  issue  devisavit  vel  non.  It  was  c<Hitend- 
ed  that  the  pretended  will  was  a  forgery.  The  jury 
found  against  the  will,  and  the  case  was  taken  up  to  the 
Court  of  Appeals,  on  the  ground  that  Mr.  Juatioe  JdmeSj 
who  tried  Ihe  cause  had  rejected  the  evidence  of  Mr. 
Vinyard,  the  executor  and  party  to  the  record,  who  was 
oiFered  to  prove  the  circumstances  under  which  the  will 
was  found. 

LancCy  for  the  appellant. 

Hu$d  and  Menwdnger^  contra. 

Curia,  per  Johnson,  J. — ^The  general  rule  is  that  a 
party  to  a  suit  on  record  cannot  be  a  witness.  The  inter- 
est which  he  has  in  the  subject  matter  in  litigation  where 
he  sues  in  his  own  right  and  the  consequent  temptation  to 
peijurj  is  the  foundation  of  the  rule*  Where  he  sues  in 
his  representative  character,  as  trustee,  prochein  ami,  or 
executor  his  liidnlity  for  costs  creates  an  interest  which  is 
embraced  by  the  principle  and  renders  him  incompetent, 
7  Tern.  Rep.  668. 1  Str.  505.  543. 1  Burr.  444.  nor  indeed 
can  anyone  be  a  witness  who  has  a  direct  interest  in  the 
event  of  the  issue,  however  inconsiderable  that  interest 
may  be.  With  respect  to  the  parties  of  record,  I  know  of 
but  two  exceptions  which  have  been  allowed  to  this  rule. 
The  first  is  when  they  are  admitted  for  the  sake  of  trade 
and  the  common  usage  of  business.  On  this  principle  mer- 
chants, shop-keepers,  &c.  are  permitted  to  prove  their 
book  entries — and  secondly  from  necessity  within  which 
it  is  supposed  the  present  case  falls.  It  is  not,  however, 
every  necessity  that  exists  in  fact  which  renders  them 
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competent;  for  that  would  arise  in  every  case  where  there 
was  no  other  proof  and  would  entirely  subvert  the  rule; 
but  it  is  allowed  in  thpse  cases  only  where  from  the  na- 
ture of  the  transaction,  no  other  proof  could  reasonably  be 
expected.     The  case  of  Burdett  vs.  Hertford  hundred, 
2  Roll.  Ab.  685,  cited  Bull.  N.  Prius  2896,  Bridgeman's 
Edition,  is  an  illustration  of  this  exception.     That  w^  an 
action  on  the  statute  of  Hue  and  Cry  and  there  the  plain- 
tiff was  admitted  to  prove  the  amount  lost,  because  from 
the  nature  of  the  transaction,  no  other  evidence  was  rea- 
sonaibly  to  be  expected;  and  the  reason  on  which  the  court 
proceeds  is  that  the  remedy  given  by  the  statute  would 
be  inoperative,  unless  such  evidence  was  received.      I 
have  not  been  able  to  discover  that  it  has  ever  been  ap- 
plied by  the  English  Courts  to  any  other  case;  and  I  am 
not  disposed  to  enlarge  the  sphere  of  its  operation.     The 
case  of  Cantey  vs.  Sumter,  2  Bay  93,  is  relied  on  in 
suj^rt  of  the  affirmative  of  this  proposition;  but  on  look- 
ing into  that  case,  it  will  be  seen  that  it  could  not  have 
turned  on  that  question,  as  is  fuUy  demonstrated  by  a  re- 
view of  it  in  Packhard  vs.  Knight,  3  M'Cord  71,  and  the 
note.     Lenox  vs.  DeHaas,  2  Yates  Rep.  37,  is  clearly 
not  within  the  principle  of  the  exception,  and  the  judg- 
ment of  the  court  in  that  case  was  in  all  probability  foun- 
ded on  the  usage  of  the  court  or  its  peculiar  organization 
and  is  not  obligatory  on  this  coiut.     In  any  view  of  this 
question  the  plaintiff  here  was  inadmissible.     The  cir- 
cumstances were  not  such  as  in  their  nature  to  exclude 
the  probable  .existence  of  other  evidence;  nor  did  the  ne- 
cessity exist  in  point  of  fact.    The  witness  Mrs.  Saun- 
ders was  present  when  the  paper  was  found  and  gave 
evidence  of  the  condition  in  which  it  was.     It  is  said, 
however,  that  the  plaintiff  ought  to  have  been  admitted 
because  he  was  not  beneficially  interested  in  the  subject 
matter  ol  litigation,  and  as  costs  are  not  allowed  on  a 
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feigned  issue,  he  i^bcurs  no  responability  on  that  aecouot. 
It  is  dificult,  if  not  impossible  to  concehre  a  case  in  which 
a  pafty  has  no  interest  in  the  event;  they  s^fqiear  to  me  to 
be  Insepai^e,  and  ii  such  a  ease  should  arise,  I  should 
be  disposed  to  think  that  he  oug^t  not  to  be  admitted. 
The  rule  itself  is  founded  on  motives  of  public  policj  and 
its  f  slue  c<msists  in  the  universality  of  its  operation,  and 
we  hsow  that  one  exception  usually  gives  rise  to  another 
and  when  once  the  door  is  opened,  diey  «nulti{dy  in  end- 
less succession  until  the  rule  itself  Ib  subverted.    But 
there  is  no  doubt  as  to  this  ease.    The  plaintiff  here  has 
an  interest  that  cannot  be  mistdLen.     He  takes,  it  is 
true,  nothing  under  the  wiH,  nor  can  the  costs  of  the 
trial  of  this  issue  be  taxed  against  him  by  this  couit,  but 
that  he  is  responrible  for  his  own  costs  and  for  the  expen- 
ses of  the  proceedings  in  the  Court  of  Ordinary,  there  is 
no  doubt;  and  the  probability  of  being  indemnified  de- 
pends cm  the  event  of  this  cause.     He  was  therefore 
cleiffly  inadmissible. 

Motion  reused. 


^ '■     i      n.'M-- 


M'Clvre  vs.  Ptatt. 


ThmA  ♦  CfQfitpfaet  ^  O^eiaeMvw^afes  bt  tpfajr  «  aresi  wn 
by  |he  year,  the  Jury  may,  when  the  parties'h^ye  dioered  ^d 
separated  ^f(ffe  the  end  c^  the  year,  apportion  the  damages  to 
tbe4»Pf icesaotnally  rendered,  to  e&etsnbstafttfial ' 


This  was  an  action  of  assumpsit  for  Overseers  wages, 
tried  at  Charleston,  January,  W26,  hefore  ^Mr.  Justice 
Oantt.  The  contract  was  jH'oved  for  $W0  per  annum. 
The  Plaintiff,  the  Overseer,  was  sick  and  idle,  quarrelled 
with  the  defetidant  after  a  month  or  so,  and  struck  her. 
He  was  discharged  by  the  defendant,  and  he  went  off  ta- 
king the  keys  with  him.  The  defendant  offered  to  pay 
him  pro  tanto. 
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The  Jtirj  found  a  verdict  for  the  pLaintiff  for  $lSO.--> 
The  defendant  appealed,  and  moved  for  a  new  trial. 

Petigru  and  Cruger  for  the  appellant. 

J,  B.  Wfci^e  contra. 

Johnson,  J.  In  the  case  of  Boyd  vs.  Bird,  decided  at 
the  last  sitting  in  Columbia,  which,  was  an  action  by  an 
Overseer  against  his  employer,  the  Court  determined  af- 
ter great  deliberation,  that  although  the  contract  wad  to  j 
pay  a  gross  9uni[  for  a  year's  service,  the  Jury  might 
When  the  parties  had  differed  and  separated  before  the 
end  of  thie  year,  apportion  the  damages  to  the  services 
aelually  rendered,  if  upon  a  vi^w  of  all  the  circumstances 
that  course  was  best  calculisited  to  effect  substantial  jus- 
tice between  them,  and  that'  case  is  deferred  to  for  the 
doctrine  of  law  on  the  subject.  The  application  is  all  that 
is  necessary  to  this  case.  The  Juiy  have  under  very  ex- 
traordinary  circumstatiees  found  a  verdict  for  even  more 
than  the  plaintiff  Was  entitled  to  according  to  the  contract 
proved ;  and  it  is  impossible  from  the  case  now  present- 
ed to  the  court  to  reconcile  the  verdict  to  common  sense, 
without  supposing  that  the  jury  acted  imder  a  mistake 
with  respect  to  the  rule,  with  regard  to  which  they  were 
not  decisively  instructed  by  the  court.  It  is  proper  there- 
fore that  the  case  should  be  sent  back  iot  a  new  trial,  and 
it  is  ordered  seccordingly . 

Motion  granted,  (a) 

(a)  See  Clancey  v.  Robertson,  2  CDnstitutional  Reports  404 ; 
Scott  .vs.  Baldnck,  lb.  410;  Adams!  ys.  Cox,  1  Nott&  M'Cord, 
284. 
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James  D.  Mitchell  Ordinary,  vs.  Petbb  Fatolls. 

By  the  act  of  1788,  simple  contract  debts  due  to  Citizens  bf  this 
State  are  put  upon  the  same  footing  as  specialties,  in  the  ad- 
ministration of  the  assets,  within  the  State,  of  a  deceased  per- 
son not  a  Citizen  of  South  CaroUna.  But  the  debts  of  Citizens 
are  not  to  be  paid  in  total  exclusion  of  debts  to  foreigners. 

This  was  an  action  on  the  Administration  Bond  of 
Charles  Gilfert,  Administrator  of  S.  G.  Holman,  an  alien, 
against  the  Defendant  Fayolle,  the  surety.  The  ques- 
tion made,  was  whether  the  act  of  1788,  P'.  L.  464,  was 
repealed  by  the  act  of  1789,  P.  L.  494.  The  act  of  1788 
provides,  "  That  where  any  person,  not  a  Citizen  of  this 
State  has  died,  or  shall  die,  already  indebted  to  a  Citizen 
of  this  state,  the  assets  and  effects  within  the  same,  of 
such  deceased  person  being  sufficient  [insufficient  the 
Court  thought  was  intended]  for  the  payment  of  all  his 
debts,  shall  be  liable  to  dischsirge  the  debts  due  to  the 
Citizens  of  the  State  in  the  same  manner  as  if  the  same 
had  been  liquidated  by  bond  or  other  specialty,  any  law, 
usage,  or  custom,  to  the  contrary  notwithstanding. '^ 

The  act  of  1789  directs  generally,  that  in  the  payment 
of  debts  of  a  deceased  person,  Bonds  and  Obligations  shall 
be  paid  before  simple  contract  debts. 

Mr.  Justice  Gantt,  who  heard  the  cause,  decided  that 
the  act  of  1788  was  still  of  force,  being  a  particular  pro- 
vision, unimpaired  by  the  act  of  1789  providing  a  general 
law. 

The  Plaintiff,  who  claimed  to  have  a  foreign  bond  paid 
before  simple  contracts  in  this  State,  appealed. 

DeSausaure  fy  Ford^  for  the  motion. 

Eckhard^  contra.     9  Mass.  R.  257. 

CvjsLiAper  NoTT,  J.  We  concur  with  the  Circuit  Judge. 
The  object  of  the  first  act  was  to  give  our  own  Citizens  a 
preference  over  foreigners,  so  far  as  regards  the  adminis- 
tration of  the  effects  of  a  decieased  alien  which  are  at  the 
time  of  his  death  within  this  State.     All  the  debts  due 
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by  aliens  to  the  citizens  of  this  state,  whether  by  simfde 
contract  or  otherwise,  are  put  upon  a  footing  with  bonds 
or  other  specialties.  The  act  of  1789  merely  declares 
the  order  in  which  debts  shall  be  paid,  giving  bonds  and 
other  specialties,  a  preference  in  that  respect  over  simple 
contract  debts.  The  two  acts  therefore,  may  very  well 
stand  together,  the  first  placing  simple  contracts  on  a  foot- 
ing with  bonds  and  other  specialties,  in  the  particular  case 
provided  for,  and  the  other  directing  that  in  all  other  ca- 
ses specialties  shall  be  preferred.  A  question  with  re- 
gard to  the  construction  of  the  act  of  1788  has  been  rais- 
ed, which  ^eems  to  be  thought  somewhat  more  difficult, 
though  to  my  mind  so  plain  that  it  seems  rather  to  be  ob- 
scured by  an  attempt  at  illustration.  It  is  contended  that 
the  act  requires  the  debts  of  our  own  citizens  to  be  paid 
first,  to  the  total  exclusion  of  foreigners,  but  I  can  find  no- 
thing in  it  from  whence  such  an  inference  can  be  drawn. 
The  preamble  does  to  be  sure  say,  ^^  Whereas  it  is  just 
and  reasonable  that  the  assets  in  this  State,  should  be  an- 
swerable for  the  debts  due  to  the  citizens  of  the  State, 
of  whatsoever  nature  or  kind  the  same  be,"  yet  the  en- 
acting clause  goes  on  to  shew  in  what  manner  they  shall 
be  paid,  that  is,  ^^  in  the  same  manner  as  if  the  same  had 
been  liquidated  by  bond  or  other  specialty."  If  it  had 
been  the  intention  of  the  act  to  subject  the  assets  in  this 
State  exclusively  to  the  payment  of  debts  due  to  the  citi- 
zens of  this  state,  the  intention  might  have  been  expres- 
sed in  much  fewer  words  than  have  been  employed^ — 
There  would  have  been  no  necessity  for  converting  their 
simple  contracts  into  specialties  for  that  purpose.  I  take 
it  therefore^  that  the  preference  to  which  they  are  enti- 
tled is  precisely  that  which  the  act  allows ;  the  preference 
which  is  to  be  derived  from  having  their  simple  contracts 
placed  upon  a  footing  with  bond  or  other  specialties,  and 
nothing  more. 

Motion  refused. 


^  CHARLESTON,  1826. 

BjJfK  OF  TH£  UirfTEl>  STATSfi  V.  BrOADFOOT  &  M'NlBI.X«. 

hi  this  ease  it  Wte  deci(ted>  tfaat  wlicli'e  one  df  sererdi 
iMlftilets  is  resident  hierte  cjflr  within  thejiirisdtetion  of  the 
Cotirt,  the  absent  copartner  cannot  be  made  a  party  de- 
fendant in  a  process  against  the  firtii,  by  attachment  either 
directed  against  his  private  property,  or  the  property  of 
tlie  firm,  and  that  the  only  mode  of  making  him  a  party,  is 
by  sei*Viiig  the  usual  process  on  the  residtent  partner,  in  the 
Dianner  prescribed  by  the  act  of  1792.    2  Btev.  171. 


Ttei  State  v.  Thomas  CimifiTflBVROH,  and  The  Statk 

V.  WiLLiAH  Thompson. 

These  were  cross  indictments  for  assaults  and  baCte* 
rie»,  and  tried  together.  The  defendant  Chreitsburgh, 
offered  no  evidence^  and  his  counsel  Mr.  /.  E.  HdlmeSj 
contended  that  he  had  the  right  of  reply,  which  was  claim- 
ed by  the  Attorney  General.  The  Recorder  of  Char- 
leston diecided  in  favor  of  the  Attorney  General,  and  the 
defendant  appealed. 

The  Court  held  that  in  ordinary  cases,  where  the  de- 
fendant offisred  no  evidence,  his  counselwere  entitled  to 
the  reply,  but  where  cross  indictments  were  taken  up  and 
tried  together,  and  the  defendant's  witnesses  are  examin- 
ed on  the  indictment  which  be  preferred",  that  the  State 
is  entitled  to  the  reply.  The  State  v.  Brisbane,  1  Bay 
453,  was  referred  to  by  the  Court. 

Motion  refused. 


Thc  StATM  V.  Titfi  CdLX.sciyi>ii  of  Fmss,  &o. 

The  Act  of  Assembly  exempting  certain  persons  from 
t-he  performance  of  ^^  ordinary  mustersy^*  only  exempts 
them  from  Company  parades. 


[The  intervenmg  ColunMa  Term  hoe beenpubUakr 
edintheSfi'd  Volume.] 
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Hon.  ABRAHAM  NOTT,  PreMing  Judge. 
Hon.  C.  J.  COLCOCK, 
Hon.  DAVID  JOHNSON. 


H.  SoMSBALL  Ts.  WiLLiAH  Has^ll  Gibbss,  Master  in 

Equity. 

A  master  in  equity  is  liable  at  law,  to  an  action  on  the  case,  for 
a  nezleet  of  du^,  as  an  officer  of  that  court,  by  any  one  who 
mayl>e  injured  by  such  neglect. 

This  was  an  action  on  the  case  tried  before  the  Recor- 
der of  Charleston,  against  the  defendant  as  Master  in 
Equity,  for  negligence  in  taking  insufficient  surities  to  a 
guardianship  bond,  contrary  to  the  order  of  the  Court  of 
Equity.  The  plea  was  tbe  general  issue.  On  the  case 
being  opened,  the  Recorder  requested  the  point  to  be  ar- 
gued, whether  a  Court  of  Law  had  jurisdiction  of  the  cause. 

B  1 
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After  hearing  the  argumi^nt  the  Recorder  non-suited  the 
plaintiff,  on  the  giound  that  the  Court  of  Law  had  juris  j 
diction  only  of  cases  ex  delicto  where  they  arose  from  the 
omission  of  some  legal  duty  or  the  commission  of  an  act 
forbidden  by  the  laws,  producing  injury  to  a  plaintiff;  that 
here  the  master  was  charged  with  an  omission  to  perform 
what  is  termed  a  legal  duty,  but  it  was  a  duty  not  enjoin- 
ed by  the  law,  but  prescribed  by  an  order  of  the  Court  of 
Equity,  and  he  thought  that  court  alone  could  take  ju- 
risdiction of  the  matter. 

The  plaintiff  appealed. 

Findley^  for  the  appellant,  cited  5  Bac.  212.  213.  tit. 
Officer.  6  Mod.  95. — All  officers  are  liable  by  suit  at  law 
for  injuries  arising  from  their  neglect,  1  Com.  Dig.  414. 
Here  the  defendant  took  an  insolvent  person  as  surity, 
which  was  a  gross  violation  of  his  duty,  and  an  injury  to 
the  plaintiff,  which  was  sufficient  to  support  an  action. 
He  referred  to  the  act  of  1780  first  establishing  the  Court 
of  Equity.  Taking  the  office  is  considered  as  contracting 
on  the  part  of  the  officer  to  indemnify  every  one  against 
any  injury  which  may  come  to  them -by  his  neglect  or  mal- 
feasance of  office,  Co.  Litt.  233^  3  Black.  Com.  165.  Holt's 
opinion  in  1  Bac.  Action  on  the  Case  92,  which  was  after- 
wards sanctioned  by  the  House  of  Lords,  1  Bac.  95.  3 
Campb.388.  He  cited  the  act  in  1  Brev.  Dig.  205,  to  show 
that  the  commissioner  gave  bond,  that  he  might  be  thus 
liable.  The  plaintiff  might  have  sued  on  that  bond.  The 
same  difficulties  would  occur  in  such  a  case  as  in  this.  If 
the  action  on  the  bond  is  maintainable,  why  not  this 
action?  The  defence  could  be  made  as  well  at  law,  as  in 
equity.  The  cases  relied  on  fn  Eden  on  Injunctions  3.  2 
Dickens  619.  1  Vem.  269  were  cases  where  a  legal  de- 
fence could  not  have  been  made. 

Crodsden  contra. — Lord  Coke  says,  thatan  act  has  never 
been  done,  is  a  reason  why  it  never  should  be  done.    In 
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a  case  of  quo  warranto  the  Court  did  refuse  to  go  into  the 
matter,  because  a  complete  remedy  could  be  had  else- 
where, in  a  tribunal  more  especially  adapted  to  the  pur- 
pose.    And  admitting  the  court  of  law  had  jurisdiction^ 
yet  the  courtesy  due  to  the  court  of  equity,  where  in  fact 
the  matter  more  properly  belonged  and  where  justice  might 
be  more  properly  administered,  should  induce  the  court 
of  law  to  refuse  its  aid.     The  court  of  equity  certainly 
could  investigate  the  matter  with  more  ample  facilities. 
By  its  orders  every  thing  may  be  much  more  fully  exam- 
ined than  can  be  done  before  a  jury.     A  trustee  cannot 
lie  made  liable  in  any  other  court  than  in  equity.     The  en- 
croachments of  the  courts  upon  the  jurisdictions  of  each 
other  should  be  very  strictly  guarded  against. 

A  mere  equity  has  never  been  held  a  sufficient  cause 
to  maintain  a  suit  at  law.  Suits  upon  the  bonds  of  officers 
are  given  by  statute,  and  could  not  have  been  maintained 
at  common  law.  The  court  of  equity  may  assess  dama- 
ges, in  such  cases  as  this,  involving  accounts,  or  a  matter 
accountable  for. 

The  act  does  say  the  bond  may  be  sued  on.  But  it 
does  not  say  a  suit  at  law.  It  gives  a  remedy,  but  leaves 
the  form  of  the  remedy  to  be  determined  by  the  proceed- 
ings of  the  courts.  But  this  remedy  upon  the  bond  is  a 
special  remedy,  and  excludes  the  idea  of  a  remedy  by  ac- 
tion on  the  case. 

The  cases  in  Bacon  are  no  doubt  founded  on  some  sta- 
tute which  creates  some  legcd  obligation,  remediable  in  a 
court  of  law.  The  inconveniences  attending  the  pro- 
ceeding at  law  should  prevent  the  court  from  encouraging 
the  maintenance  of  such  actions.  The  courts  of  law  will  not 
DOW  entertain  a  suit  for  a  legacy;  and  they  have  refused  to 
permit  equitable  matters  from  being  put  upon  the  record. 
Otherwise  all  distinction  between  the  courts  would  be 
destroyed,  S  Bos.  &  PuL  45. 7  East  143. 8  East  344.    In 
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3  Caines  Reports  22,  debt  was  helcl  to  lie  cm  a  decree  in 
the  court  of  chancery.  But  he  could  not  consider  that 
case  as  law.  Chancellor  Kent  dissented.  Eden  on  In- 
junctions 27. 1  Vem.  269.  2  Dickens  619.  2  Atk.  162. 

WCready  in  reply — All  public  officers  are  liable  for 
breach  of  duty,  2  Nott  &  M'Cord  134.  9  John.  385.  1 
Salk.  18.  If  the  duties  be  such  as  are  to  be  performed 
by  the  master  it  is  sufficient  to  show  that  he  was  master, 
the  duties  neglected  and  the  injury.  If  the  master  is 
ordered  to  perform  a  certain  duty  the  production  of  the  or* 
der  is  sufficient  evidence  of  the  duty.  4  Wheaton  220.  1 
N.  &  M'C.  328,  1  M'Cord  495.  lb.  507.  The  power  of 
that  court  to  make  the  order  was  well  known  in  every 
court,  6  Wheaton  109.  2  Nott  &  M<Cord  329.  Besides 
the  bond,  the  master  is  liable  in  consideration  of  the  fees 
he  receives.  Equity  could  not  assess  damages.  How 
then  could  the  plaintiff  recover  there? 

CuBiA,per  Johnson,  J. — ^Whether  the  plaintiff  has  or 
has  not  declared  for  a  sufficient  cause  of  action  does  not 
enter  into  Ihe  consideration  of  this  case.  It  is  concluded 
by  the  judgment  of  the  court  below  which  proceeds  en- 
tirely on  the  ground  that  the  defendant,  as  an  officer  of  the 
court  of  equity,  was  not  bound  to  respond  in  a  court  of 
Uw  for  damages  sustained  by  his  neglect  of  duty,  but  was 
amenable  only  to  the  tribunal  of  which  he  was  an  officer; 
and  all  the  grounds  of  this  motion  are  resolved  into  that 
single  question.  It  is  a  general  rule  that  every  breach  of 
a  public  duty,  or  neglect  of  what  a  party  is  bound  by  law 
to  perform,  working  wrong  or  loss  to  another,  is  injurious 
and  actionable,  1  Term  Rep.  509.  2nd  do.  667;  and  it  is 
equally  incontrovertibje  that  an  action  on  the  case  which 
is  peculiarly  or  exclusively  of  common  law  cogittsance  is 
the appropjriate remedy  for  such  an  injury^  {vide  1  Bacon's 
Abr.  Action  on  the  ease  for  nef^igence  A  2<.) .  Tliese  as 
gBMral  positions  have;iiot  been  eontrofeffted^  hot  .it  haa 
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been  contended  in  opposition  to  the  motion  that  every 
court  elaims  the  exclusive  right  to  punish  its  own  officers 
for  a  dereliction  of  duty;  and  a  distinction  has  been  at- 
tempted between  that  class  of  duties  which  are  imposed 
by  positive  law  and  those  which  arise  incidentally  and 
are  created  by  the  act  of  the  court;  to  the  last  of  which,  it  is 
said  the  neglect  com^ained  of  in  this  case,  is  referable. 
It  may  be  admitted  that  so  far  as  the  judgment  of  the 
court  is  to  act  exclusively  on  its  officers,  as  a  punishment 
for  their  delinquinces,  the  first  of  the  foregoing  positions 
is  well  sustained,  but  the  party  who  is  injured  has  rights 
also  which  are  not  to  be  overlooked.    He  has  a  right  to 
look  for  redress  to  that  tribunal  to  whom  the  law  has  con- 
fided the  jurisdiction  of,  and  applies  the  remedy,  to  the 
particular  wrong  complained  of,  and  whatever  the  rule 
of  law  may  be  in  England,  I  have  known  no  instance  in 
this  country  where  a  personal  privilege  of  this  sort  has 
been  claimed  or  allowed.    Besides  an  action  on  the  case 
is  one  sounding  altogether  in^damages;  and,  as  wide  as  the 
range  is  which  the  courts  of  equity,  both  in  this  country 
and  in  England,  have  taken  in  pursuit  of  increased  jurisdie* 
tion,  they  have,  I  believe,  never  gone  quite  so  far  as  to 
claim  exclusive  jurisdiction  over  the  subject  of  dama« 
ges;  and  if,  as  it  is  said,  there  is  no  wrong  without  a  re- 
medy, it  must  be  a  matter  of  common  law  jurisdiction. 
The  distinction  between  those  duties  which  are  enjoined 
by  positive  law,  and  those  which  arise  incidentally  ap- 
pears to  me  to  be  without  foundation,  so  far  as  respects 
the  party  injured;  for  whether  the  ii^ury  proceeded  from 
the  one  source  or  the  other,  it  would  be  incumbent  on  the 
plaintiff  to  show  that  the  duty  was  imposed,  that  the  de- 
fendant had  neglected  to  perform  it,  and  that  he  had  sus- 
tained an  injury.  And  if  it  be  true  that  the  laws  or  the  ndes 
of  It  particular  jurisdiction  are  locked  up  with  the  arcana 
of  the  closet,  so  as  to  be  inaccessible  or  so  mysterious  a« 
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to  be  incomprehensible  to  the  ordinary  tribunals  of  jus- 
tice, he  must  of  course  fail  in  his  action.     But  I  ap]M^- 
hend,  that  this  is  not  the  true  legal  inference.  Every  one 
is  presumed  to  be  acquainted  with  the  law  which  pre- 
scribes rules  for  his  conduct,  whether  it  be  paramount  or 
subordinate;  and  ifthis  presumption  applies  to  individuals, 
it  may  be  allowed  to  extend  to  the  tribunals  of  justice. 
Again,  it  does  not  appear  to  me  that  there  is  any  insur- 
mountable difficulty  in  one  court's  giving  an  exposition 
and  effect  to  the  laws  or  rules  by  which  another  is  gov- 
erned.    To  illustrate  that  there  is  not,  let  us  suppose  that 
a  sheriff  has  neglected  to  make  money  on  a  fi.  fa.  issued 
out  of  the  court  of  chancery.     Now  this  duty  is  enjoined 
on  him  by  positive  law,  about  which  there  is  no  mystery 
or  perplexity  and  his  liability  follows  of  course,  if  the 
party  complainant  has  sustained  an  injury.   But  let  us  sup- 
pobe,  as  the  distinction  contemplates,  that  the  negligence 
complained  of  arose  incidentally  and  out  of  an  order 
made  by  the  court     If  there  be  any  difficulties  in  the  in« 
terpretation  of  the  order  itself,  or  in  the  mode  of  its  ex- 
ecution, these  it  is  true  must  be  solved  by  the  laws,  rules 
and  practice  of  the  tribunal  from  which  they  emanated,  but 
they  as  before  shown  are  supposed  to  be  known  and  un- 
derstood by  all;  and  whether  the  order  was  illegal  or  not 
can  never  enter  into  the  case,  for  every  order,  decree  or 
judgment  of  a  court  having  jurisdiction  over  the  subject 
matter  is  the  law  of  the  case  until  it  is  reversed  or  an- 
nulled.    We  are,  therefore,  of  opinion  that  the  motion 
should  be  granted  and  that  the  case  should  be  sent  back 
to  the  city  court  for  trial. 

Nonsuit — set  aside. 
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In  TH£  MA.TTER  OF  JoHN  ElCOCk'b  WiLL. 

The  Testator  in  1823  made  his  Will  of  personal  property,  which 
was  properly  executed  according  to  the  laws  at  that  time.  By 
an  act  of  1824,  three  witnesses  were  required  to  Wills  of  per- 
sonal propertjr,  and  the  testator  died  in  1825,  leaving  no  other 
will.     The  will  having  but  two  witnesses  is  void. 

A  Will  ma  to  personal  pn^perty  is  considered  as  having  existence 
only  from  the  death,  und  not  from  the  time  of  its  execution — 
and  it  must  be  executed  according  to  the  requisites  of  the  law 
at  that  time. 

This  case  came  up  to  the  Circuit  Court  of  Charleston, 
on  an  appeal  from  the  Ordinary.  A  paper  purporting  to 
be  the  will  of  John  Elcock  was  propounded  for  probate, 
haying  only^two  witnesses.  It  bore  date  and  was  execu- 
ted on  the  9th  of  March,  1823.  Objection  to  the  Will- 
That  by  the  act  of  1824,  three  witnesses  were  required 
to  all  wills  of  personal  property,  ^^  from  and  after  the  first 
day  of  May  then  next.^'  That  the  testator  did  not  die 
until  the  first  of  May,  1825.  To  this  it  was  replied  that 
the  will  had  been  executed  before  the  act  was  past,  and 
was  therefore  not  affected  by  it.  The  Ordinary  gave 
judgment  against  the  will,  and  upon  ajqieal,  Judge  Rich' 
ardson  who  heard  the  cause,  agreed  in  opinion  with  the 
Ordinary,  and  the  jury  found  a  verdict  against  the  will. — 
From  this  verdict  the  appeal  was  taken  up. 

King  for  the  Will.  The  act  of  1824  was  prospective. 
To  construe  it  in  any  other  way  was  contrary  to  just  prin- 
ciples. The  general  doctrine  is,  that  the  will  takes  effect 
from  the  execution,  llie  will  was  valid  at  its  execution^ 
and  remained  so  up  to  the  time  of  passing  the  act,  and  to 
say  that  the  act  rendered  it  invalid  was  to  admit  that  it  had 
a  retrospective  effect.  The  statute  of  1824  was  exactly 
analogous  to  the  statute  of  wills.  Grimke  P.  L.  82.  It 
is  copied  from  the  statute  of  frauds.  The  construction 
under  the  two  acts  must  be  the  same.  This  law  has  not 
affected  all  wills.  It  has  not  abolished  wills  donatio  cau- 
sa mortis.    An  act  ambulatory,  as  explained  by  Ulpian, 


40  CHARLESTON,  1826. 

only  means  an  act  that  may  be  cbatiged.  But  it  is  good  if 
not  altered.  Mathew  v.  Warner,  4  Ves.  200 ;  Slade  v. 
Cooper,  1  Phil.  336,n(^a.;  2  N.  &  ATC.  482.  It  had  been 
ruled  in  England  that  a  will  executed  before  the  statute  of 
frauds,  was  good,  though  the  testator  died  afterwards.—* 
Gilmore  v.  Shooler,  2  Mod.  310.  This  case  was  exactly 
in  point ;  the  words  of  the  two  statutes  being  exactly  the 
same.  So  in  Noel  v  Clark,  3  Mod.  218,  where  the  will 
had  been  executed  but  with  one  subscribing  witness,  be- 
fore the  statute,  it  was  held  good^  though  the  testator 
died  afterwards.  Ashbumham  y  Bradshaw,  7  Mod.  239 ; 
Sergeant  ▼  Punter,  Prec.  in  Chan.  77 ;  Skinner  227 ; 
Downs  T  Townsendj  Ambler  280 ;  Addii^on  v  Andrews, 
3  Atk.  149.  The  civil  law  doctrine  was  the  same.  Voet. 
2  vol.  272 ;  Cod.  Lb.  F.  3  L.  10.  Inst.  L  1,  T  2,  par.  6. 
In  France  the  same  doctrine  is  maintained  in  the  Code  Ci- 
vile, and  in  the  notes  to  the  Code  cases  are  cited.  He  abo 
cited  Poth.  on  Test.  Would  the  court  now  change  the  princi- 
ples of  the  law,  under  which  we  had  lived  for  more  than 
one  hundred  years.  Suppose  our  ambassador  Mr*  Poin- 
sett, who  is  absent  in  Mexico,  had  died  soon  after  the 
passing  of  this  act,  without  complying  with  its  provisions^ 
would  his  benevolent  intentions  have  been  thwarted  by 
a  construction  varying  from  the  uniform  decision  of  years? 
Fifiley^  against  the  Will.  This  oase  was  within  the 
act,  unless  excepted  by  the  act  itself.  But  the  act  ex- 
cludes the  idea  of  any  such  exception.  The  will  was 
ambulatory  till  the  death  of  the  testator,  and  therefore  ^ 

within  the  provisions  of  the  act,  the  testator  having  died 
subsequently.  If  the  legislatiu-e  did  not  intend  to  compre- 
hend cases  of  this  sort,  would  the  exception  not  have 
been  exju'essly  made  in  the  act,  the  case  being  one  so 
apparent.  Suppose  the  property  had  been  acquired  after 
the  passing  of  the  act ;  would  it  not  be  allowing  a  trans- 
fer of  property  in  a  particular  way  which  the  legislature 
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had  prohibited.  As  to  the  civil  law,  and  to  the  array  of 
French  authorities  which  his  friend  had  made,  he  could 
only  say,  that  he  did  not  understand  French,  and  there- 
fore could  not  answer  for  their  applicability :  but  French 
law  was  not  our  law.  As  to  the  English  cases  they  were 
contradictory;  and  those  especially  from  Prec.  in  Chan. , 
Skinner  and  Modem  were  not  applicable.  In  if  Bac.  ab. 
299,  it  is  said  the  will  of  a  papist  is  void,  having  been  ex- 
ecuted before  the  statute,  its  legal  effect  being  from  the 
death  and  not  the  execution.  The  same  ease  there  cited, 
of  Buch  V  Morgan,  was  reported  in  7  Mod.  240.  See  Viner 
tit.  Devise.  The  will  was  held  subject  to  the  law  existing 
at  the  death,  though  enacted  after  its  execution.  Dyer 
143;  Com.  Dig.  tit.  Devise.  A  new  publication  is  requi- 
red after  the  act.  There  was  a  substantial  difference  in 
this  respect  between  testaments  and  wills.  A  devise  is 
looked  upon  as  a  conveyance  at  the  time  it  is  made,  with 
a  power  of  revocation,  and  a  testament  of  personal  proper- 
ty on  the  contrary  is  considered  only  as  taking  effect  at 
the  death  of  the  testator.  It  is  said  not  to  have  any  life 
tiU  then,  which  expression  was  used  as  in  contradistinc^ 
tion  to  the  operation  of  a  devise.  The  property  under  a 
devise  is  considered  as  having  vested  at  the  execution, 
and  to  construe  a  will  as  only  operative  from  the  death 
would  often  be  to  divest  the  right.  1  Rob.  on  Wills  231 » 
232;  7  Mod.  242.  Besides,  a  devisee  to  all  one's  children 
vests  only  in  the  children  then  in  existence.  2  Salk. 
591 ;  Cowp.  97 ;  6  Cm.  Dig.  69 ;  Amb.  451.  A  will 
speaks  at  different  times,  as  to  the  different  estates,  real 
and  personal.  In  this  case  the  party  had  time  enough  to 
alter  his  will  conformably  to  law» 

Kingj  in  reply.  The  cases  cited  by  the  gentleman  sup- 
ported the  positions  he  (Mr.  King^)  had  assumed.  More 
fraud  (as  Lord  Mansfield  said,) had  been  committed  under 
the  statute  than  before.    Fraudulent  wills  are  apt  to  be 
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punctiliously  executed.  4  Bum.  Ecc.  L.  84.  The  greatest 
judges  in  England  had  stated  that  the  law  of  testaments 
had  been  taken  from  the  civil  law,  therefore  that  law  was 
applicable.  In  2  Edens  Ch.  R.  254,  the  editor  in  a  note 
says,  that  he  could  find  no  entry  in  the  Register's  Books  of 
the  case  of  Ashburnham  &  Bradshaw,  which  case  alone 
stands  opposed  to  all  the  cases  in  the  English  Books,  and 
that  case  was  decided  by  Lord  Northington,  who  never 
did  regard  authority. 

Curia  'per  Nott,  J.  .  The  question  submitted  to  us  in 
this  case,  was  decided  at  our  last  sitting  in  Columbia,  in 
th6  case  of  Houston  vs.  Houston,  3  M'Cord  49L  That 
case  was  submitted  to  the  Court  without  argument,  and 
the  opinion  made  up  and  delivered  in  the  hasty  manner 
in  which  many  of  our  decisions  necessarily  must  be  a- 
midst  the  pressure  of  business  under  which  we  labor.  It 
was  however  founded  on  what  was  thought  to  be  a  very 
familiar  principle,  to  wit,  that  all  the  personal  estate 
which  a  man  has  at  the  time  of  his  death  passes  under  his 
will,  although  acquired  after  the  time  of  its  execution — 
from  whence  it  was  concluded  that  the  will  must  be  con- 
sidered as  having  existence  only  from  the  time  of  the 
death,  and  not  from  the  time  of  its  execution  ;  and  if  it  is 
to  take  effect  from  the  time  of  the  death  only,  it  must  be 
executed  according  to  the  provisions  of  the  law  at  that 
tinie.  In  support  of  that  construction  of  the  act,  we  not 
only  have  the  unanimous  opinion  of  this  Court,  but  the 
concurring  opinions  of  two  Ordinaries,  and  two  of  the 
Circuit  Judges  on  the  same  point.  We  have,  neverthe- 
less, upon  the  solicitation  of  the  counsel  for  the  appellant, 
submitted  to  an  arguihent  with  a  view  of  giving  the  ques- 
tion  a  further  consideration,  and  to  afford  an  opportunity  of 
looking  into  the  authorities  upon  the  subject.  And  I  am 
now  authorised  to  say,  that  the  argument  has  produced 
no  change  in  the  opinions  of  this  court.     With  regard  to 
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those  passages  from  the  Civil  Law  and  the  Code  Civile, 
which  have  been  relied  on,  even  if  they  admit  of  the  con* 
struction  which  the  counsel  supposes,  they  cannot  affect 
the  question.  We  never  resort  to  the  civil  law  as  autho- 
rity. It  may  be  recurred  to  for  the  purpose  of  illustrating 
those  principles  of  the  common  law  which  have  been  de- 
rived from  that  source,  and  no  further.  And  no  case  has 
been  adduced  from  any  of  the  books,  either  in  law  or 
equity,  in  support  of  the  doctrine  contended  for  on  the 
part  of  the  appellants,  which  is  thought  applicable  to 
the  case  now  under  consideration.  The  strongest  is 
perhaps  that  of  Downes  vs.  Townsend,  and  others.  Am- 
bler 290,  where  Lord  Hardwicke  is  reported  to  have 
made  use  of  the  following  observation  :  ^'  The  general 
rule  as  to  testaments  is,  that  the  time  of  the  testament, 
and  not  the  testator^s  death  is  regarded."  But  that  dic- 
tum mu3t  be  taken  with  reference  to  the  particular  ques- 
tion to  which  it  was  applied.  Lord  Hardwicke  was  look- 
ing for  the  intention  of  a  testator  as  expressed  in  a  speci- 
fic bequest,  contained  in  a  testamentary  paper.  It  was 
the  intention  alone  of  which  he  was  speaking,  and  not  of 
the  execution  nor  of  the  time  from  whence  it  would  take 
eilect.  He  said,  and  undoubtedly  said  correctly,  that  the 
general  rule  was,  the  time  of  the  testament  and  not  the 
death  of  the  testator.  We  must  suppose  that  when  a  per- 
son is  disposing  of  property  he  must  mean  the  property 
which  he  possesses  at  the  time,  because  he  cannot  know 
what  property  he  may  in  future  acquire.  When  there- 
fore, a  person  makes  a  specific  bequest,  he  must  necessa- 
rily refer  to  some  specific  thing  then  in  his  power  or 
possession.  And  yet  in  the  same  case.  Lord  Hardwicke 
says,  where  the  legacy  is  universal,  as  of  all  a  man's 
goods,  or  even  where  it  is  specific,  if  of  property  in  its 
nature  fluctuating,  as  a  flock  of  sheep,  it  must  relate  to 
the  death.    Several  cases  have  been  quoted  from  Mod- 
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era  Reports,  but  the  one  principally  relied  on  is  Ashburn- 
ham  TS.  Bradshaw,  7  Modern  239,  That  was  a  devi- 
se made  before  the  statute  o£  George  II.  avoiding  devi* 
ses  to  charitable  uses,  and  the  testator  died  afterwards. 
It  was  referred  to  the  judges  to  determine  whether  the 
will  would  still  take  effect,  or  whether  it  was  revoked  by 
the  statute :  and  ten  out  of  twelve  of  the  judges  held  that 
the  land  would  still  pass  under  the  will,  but  they  gave  no 
reason  for  their  opinions.  Besides  that  was  a  devise  of 
real  estate ;  and  a  distinction  has  always  been  made 
between  a  will  of  real  and  personal  estate.  One  which 
all  the  books  concur  in  is,  that  a  will  of  real  estate  carries 
only  the  land  which  the  devisor  has,  at  the  tim6  of  ma- 
king the  will,  but  that  a  testament  of  personal  estate  car- 
ries all  the  goods  which  he  has  at  the  time  of  his  deaths 
although  he  may  have  acquired  them  after  making  the 
will.  And  that  distinction  is  relied  on  by  Lord  Chan- 
cellor Northington,  in  the  case  of  the  Attorney  General 
vs.  Hartwell,  Ambler,  451,  where  a  will  of  personal  es- 
tate came  under  his  consideration,  depending  upon  the 
construction  of  the  same  statute  of  George  11.  In  speak- 
ing of  the  case  of  Ashburaham  vs.  Bradshaw,  he  says, 
^^  That  was  the  case  of  real  estate,  but  as  to  personal 
estate  it  admits  of  a  different  consideration.^'  And  in  that 
case  he  held  that  the  will  was  rendered  void  by  the 
statute.  We  are  told  in  the  argument  that  the  decrees  of 
Lord  Northington  are  not  to  be  relied  on  as  authority. — 
We  cannot  consider  the  single  decision  of  any  English 
judge  as  conclusive  authority ;  but  it  would  be  very  diffi- 
cult to  fix  a  scale  by  which  to  ascertain  the  exact  degree 
of  cre^t  to  which  they  are  respectively  entitled.  We  can 
only  allow  them  the  weight  to  which  we  think  they  are 
entitled  according  to  the  notions  we  may  entertain  of  the 
general  principles  of  law  to  which  they  relate.  It  is  said 
in  Ambler  451,  that  when  the  Lord  Chancellor  first  star- 
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ted  tbe  distinction  between  real  and  personal  estate,  as 
affecting  the  question,  it  was  a  surprise  upon  the  counsel 
on  all  sides :  from  whence  it  is  ai^ed  that  they  were 
surprised  that  such  a  distinction  should  be  made.     But  I 
apprehend  that  all  that  was  meant  by  that  observation  was 
that  the  distinction  had  not  occurred  to  the  counsel,  and 
not  that  it  was  so  new  or  extraordinary  that  they  were 
surprised  to  hear  it  from  the  bench.     But  Mr.  Eden,  who 
has  collected  the  decisions  of  Lord  Northington  from  his 
own  original  manuscripts,  does  not  find  that  remark  con- 
tained in  this  case.     He  has  indeed  introduced  it  into  his 
report,  but  it  is  inclosed  in  a  parenthesis  and  given  upon 
the  authority  of  Ambler  alone,  and  not  of  the  Chancellor, 
2  Eden  284.    But  the  distinction  is  as  well  settled  as  any 
rule  of  law  whatever,  and  goes  to  reconcile  all  the  cases 
on  the  subject.     It  may  be  an  arbitrary  one,  but  it  is  not 
more  so  than  many  of  the  distinctions  between  real  and 
personal  property,  whichare  nevertheless  obligatory  upon 
this  Court.    It  is  also  to  be  observed  that  Modem  Re- 
ports are  not  of  the  highest  authority.  Of  the  6th  Volume, 
it  is  said  that  it  is  ^^  a  book  of  no  repute;"  the  8th  a  mise- 
rable bad  book;  the  10th  of  little  authority;  and  the  11th  a 
book  of  no  authority ;  and  these  are  the  opinions  of  Lord 
Hardwicke,  Lord  Mansfield,  and  Judge  BuUer ;  and  if  I 
were  imder  the  necessity  of  ex|Hre8sing  an  opinion  on  the 
case  of  Ashbumham  vs.  Bradshaw,  I  should  feel  much 
disposed  to  concur  with  Lord  Chancellor  Northington, 
^^  that  a  great  deal  might  be  said  against  the  determina- 
tion."   But  without  resorting  to  any  q^her  authority  than 
the  act  itself,  I  should  come  to  the  same  conclusion.    It 
will  hardly  admit  of  any  other  construction.     It  declares 
that  ^^  from  and  after  the  first  day  of  May  next,  aU  wills  or 
testaments  of  personal  property  shall  be  executed  in  wri- 
ting, &c.  or  else  they  shall  be  utterly  void  and  of  no  ef- 
fect."   It  does  not  say,  wills  which  shall  be  made  after 
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such  a  time,  for  then  perhaps  it  might  have  excluded  those 
which  had  been  previously  executed,  though  the  testator 
had  died  afterwards  ;  but  that  all  shall  be  void  which  are 
not  thus  executed.  It  appears  as  if  time  was  allowed  for 
the  purpose  of  affording  an  opportunity  for  those  who  had 
made  their  wills  to  alter  them  so  as  to  render  them  con- 
formable to  the  provisions  of  the  act ;  and  would  it  not  ap- 
pear repugnant  to  all  our  notions  of  consistency  that  a  will 
executed  before  the  passage  of  the  act  should  pass  proper- 
ty acquired  afterwards,  though  not  executed  according  to 
the  provisions  of  it^  I  think  the  ca^e  of  Houston  vs. 
Houston  not  only  consistent  with  the  general  principles 
of  the  law,  but  with  the  express  letter  of  the  act,  and  that 
the  motion  in  this  case  must  be  refused. 

Neu)  Trial  Refused. 


In  the  matter  of  Thomas  Dbayton's  will. 

The  executor  of  an  executor  does  not  represent  the  finst  testator 
unless  probate  has  been  taken  oat  on  the  will  of  the  testator  by 
the  first  executor.  Where  the  wiU  was  proved  per  testes^  anil 
a  decision  by  the  ordinsiry  in  favor  of  the  will,  bat  the  granting 
of  letters  of  administration  suspended  by  an  appeal  from  the  or- 
dinary and  in  the  mean  time  the  executor  die^,  his  executor  does 
not  represent  the  first  testator.  To  constitute  probate  letters 
testamentary  must  be  granted  on  the  will. 

This  was  an  appeal  from  the  court  of  ordinary,  tried 
before  Mr.  Justice  Bay,  at  Charleston,  October  Term, 
1826.  Thomas  Drayton  by  his  last  will  gave  to  his  son 
William  Henry  Drayton,  the  residue  of  his  estate,  and 
appointed  him  sole  executor.  He  propounded  the  will, 
which  was  resisted  by  some  of  the  next  of  kin  and  after 
hearing  evidence,  the  ordinary  (Mr.  Mitchell,)  decided 
in  favor  of  the  will  and  admitted  it  to  probate.  From 
this  decision,  the  parties,  who  were  opposed  to  the  will 
appealed  and  gave  the  ordinary  notice  not  to  grant  letters 
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testamentary  to  the  executor,  until  the  determination  of 
the  appeal.  He  did  not  make  demand  of  letters  testa- 
mentary from  the  ordinary  but  possessed  himself  of  the 
assets  as  far  as  he  could  and  administered  the  estate  in 
various  ways.  At  May  Term,  1826,  the  appeal  was 
tried  on  an  issue  devisavit  vel  non,  and  the  jury  found  for 
the  will.  The  parties  who  opposed  the  will  appealed 
and  in  July  1826,  William  Henry  Drayton  died,  having 
made  his  will  and  appointed  Thomas  Wilson  Esquire  his 
executor,  who  proved  the  said  will  in  due  form  of  law. 
The  appeal  was  then  abandoned  and  Thomas  Wilson 
made  suit  to  the  ordinary  to  grant  him  a  warrant  of  ap- 
praisement for  the  effects  of  Thomas  Prayton,  and  this 
raised  the  question  whether  Thomas  Wilson  as  executor 
of  William  Henry  Drayton  represented  Thomas  Dray- 
ton the  first  testator,  or  whether  letters  of  administration 
cum  testamento  annexo  should  be  granted.  The  ordinary 
decided  that  Wilson  did  represent  the  first  testator 
and  from  this  decision  the  parties  opposed  to  Wilson 
appealed;  and  on  the  hearing  of  the  appeal  in  October 
1826,  the  presiding  judge^  Mr.  Justice  Bay^  reversed 
the  decision.  From  this  judgment  of  reversal,  Wilson 
appealed  on  the  grounds — 

Ist.  That  William  Henry  Drayton  did  not  die  before 
probate;  as  the  probate  consisted  essentially  in  the  judg- 
ment of  the  ordinary  allowing  the  will. 

2nd.  That  after  the  appeal,  the  ordinary  had  no  right- 
ful authority  to  proceed  or  administer  the  executor's 
oath,  and  as  William  Henry  died  before  the  appeal  was 
determined,  it  was  impossible  for  him  to  take  the  oath. 
And  as  the  means  appointed  by  law  for  completing  the 
probate  was  rendered  impossible  by  the  act  of  God,  he 
and  his  executor  ought  not  to  be  .prejudiced  by  it. 

3rd.  That  the  general  rule,  that  if  an  executor  die  before 
probate,  administration  cum  testamento  annexo  must  be 
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granted  did  ndt  apply  to  a  case  like  this,  where  the  exe- 
cutor was  also  the  residuary  legatee,  and  had  done  every 
thing  in  his  power  that  was  essential  to  complete  his 
right  and  assume  hi3  duty  as  an  executor. 

PeHgrUj  Att.  Gen.  for  the  appeal*. — ^If  the  executor 
die,  before  probate  his  executor  cannot  prove  the  vdll. 
But  in  tiiis  case  the  will  was  proved.  William  Henry 
Drayton  went  to  the  Ordinary's  office  with  the  Will  and 
the  Witnesses,  and  the  Ordinary  delivered  bis  judgment 
establishing  the  Will.  The  Executor  offered  to  qualify, 
but  the  opposite  side  entered  a  caveat,  which  was  not 
grante,d9  and  he  died.  In  point  of  form  the  probate  was 
not  made.  But  in  substance  it  was.  Probate  is  some- 
times used  to  mean  the  mere  proving  of  the  Will,  or 
where  the  evidence  has  been  taken  and  the  ordinary 
gives  the  executor  a  copy  of  the  will.  It  is  sometimes 
used  to  signify  the  establishing  the  will,  and  getting  the 
judgment  of  the  Ordinary  that  it  is  the  will  of  the  testa- 
tor. When  the  Executor  sues  he  only  says  he  proved 
the  will  and  makes  profert.  Ordinarily  the  will  is  only 
proved  by  the  oath  of  the  testator.  The  last  act  done  is 
administering  the  oath  to  the  Executor,  and  that  is  called 
probate.  It  is  the  authenticating  the  will  and  giving  a 
copy  to  the  executor.  Toller  58.  Now  it  is  contended 
that  as  W.  H.  D.  never  had  a  copy  of  this  will,  he  never 
had  probate.  But  this  was  wrong,  for  before  his  death 
he  had  the  judgment '  of  the  Ordinary  establishing  the 
will.  He  entenneddled  with  the  estate.  He  could  have 
sued.  To  be  sure  he  could  not  have  gone  to  trial  without 
the  probate.  If  by  the  act  of  God,  the  whole  means  pre- 
scribed to  complete  an  act  to  vest  rights,  be  not  complete, 
the  party  shall  not  be  injured  if  he  be  guilty  of  no  laches. 
1  €oke  R.  348,  Thomas'  edi.  Co.  Lit.  97c.  The  Ex- 
ecutor here  had  substantially  complied.  Besides  an  ap- 
peal suspends  the  proceedings  before  the  Ordinary.  ToU. 
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73 ;  6  Coke  R.  186,  Thomas  ed.  4  Leo.  90.  Allen  vs* 
Dundass  3  T.  R.  130.  per  Builer.  If  the  decree  of  the 
Ordinary  is  reversed,  the  intermediate  acts  of  the  execu- 
tor are  void.  Toil.  128,  131.  The  opposite  side  pre- 
vented the  Executor  from  procuring  the  requisite  formali- 
ties of  his.right.  Thej  cannot  now  object  to  the  want  of 
those  forms.  So  in  Shelly's  case,  it  has  been  held  that 
if  the  substantial  part  has  been  complied  with,  the  right 
is  completed.  So  in  case  of  judgments  entered  after  the 
death  of  the  defendant.  It  is  said  no  man  can  prove  a  will 
but  the  executor  uamed  in  it.  Toll.  114.  But  Thomas 
Wilson  needs  not  prove  the  will.  It  was  proved  already 
per  testeSyhj  W.  H.  Drayton.  Thomas  Wilson  needed 
no  probate.  It  had  been  done  at  his  haad.  Even  if  let- 
ters of  administration  on  the  will  were  granted,  no  fur- 
ther proof  of  the  will  would  be  required. 

CoLCocK,  J.     But  the  administrator  must  swear  to  the 
will. 

Petigru.  That  would  be  necessary  if  no  proof  had 
been  offered  before  the  Ordinary.  After  the  evidence  of 
the  witnesses,  taken  by  the  ordinary,  and  upon  record 
in  the  Ordinary's  office,  and  his  judgment  thereon, 
it  stands  as  a  will,  and  the  administrator  need  not  swear 
to  it.  It  had  already  been  proved  in  solemn  form.  Th^ 
case  resolved  itself  into  this — what  has  been  wanting  ? 
Nothing  but  the  oath  of  W.  H.  D. — for  as  to  the  copy, 
that  was  nothing ;  for  it  might  be  obtained  now,  and  pro- 
bate when  granted  refers  back  to  the  death.  On  the  doc 
trine  of  relation,  he  thought  it  was  not  wandering  to  apply 
the  rule  to  this  case.  Toller  75.  There  was  reason  why 
the  Ordinary  should  not  grant  letters  now,  as  the  clerk 
signs  judgment  after  the  death  of  the  defendant.  The 
commission  is  not  the  office.  Marbury  vs.  Madison,  1 
Cranch  137 ;  Eggleston  vs.  City  Council,  1  Const.  Rep. 
45.     But  suppose  that  W.  H.  D.  had  taken  the  oath,  he 
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could  not  swear  for  his  executor.  What  was  that  to 
Thomas  Wilson?  He  has  taken  the  oath  as  executor  of 
William  Henry  Drayton,  and  he  stands  in  his  shoes  and 
swears  he  toU  do  every  thing  rightfully,  as  if  he  were 
W.  H.  D.  Was  it  ever  heard  that  a  person  lost  his  of- 
fice, by  not  taking  the  oath?  It  is  administered  with  the 
delivery  of  the  commission.  It  was  no  more  essential 
to  W.  H.  D.  than  the  commission.  Suppose  the  ordihsL- 
ry  were  to  say,  I  have  always  considered  letters  of  ad- 
ministration as  granted  and  have  them  now  to  deliver? 
Could  your  honors  say  any  thing  against  it?.  I  state  the 
case  thus.  The  ordinary  has  delivered  his  judgment  and 
letters  of  probate  now  lay  in  his  office  for  hini.  It  is  just 
the  case  of  Marbury  vs.  Madison.  The  President  in 
office  had  made  them  out  in  his  last  days.  The  officer  to 
carry  them,  could  not  take  so  many  and  was  obliged  to 
leave  them,  and  forsooth  the  President  who  succeeded 
him  turned  the  keys  upon  them  and  locked  out  the  mes- 
senger, but  the  commission  though  never  delivered  was 
held  good.  The  accident  in  this  case  was  precisely 
within  the  case  of  Shelly,  and  was  like  the  case  where 
a  deed  by  accident  has  not  been  delivered. 

ISngy  contra. — Probate  was  not  only  the  proving  the 
will,  but  taking  out  letters  testamentary  and  until  then^ 
no  rights  are  consummated.  An  action  may  be  com- 
menced, but  the  plain  tiff  cannot  declare  before  probate,  3 
M^  Cord  371.  He  must  set  them  forth  in  the  declara- 
tion. The  certificate  is  required,  Toller  08.  The  court 
knows  that  in  this  country  the  executor  proves  the  will 
and  renounces,  and  unless  he  take  the  oath  and  gets  letters 
he  is  no  executor.  Wills  are  daily  proved  and  none 
of  the  executors  qualify,  1  Salk.  308,  and  yet  his  friends 
argument  would  make  them  all  executors  and  give  their 
executors  the  rights  he  is  contending  for  in  this  case. 
Proving  of  the  will,  of  course,  is  necessary  before  letters, 
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2  Swinb.  Pow.  Ed.  742.  Until  probate  is  taken  out  the 
party  is  not  executor  in  any  legal  sense.  In  Shelly's 
case  neither  party  was  to  receive  any  benefit.  The  case 
of  Marbury  vs.  Madison  does  not  apply.  There  the 
commission  was  made  out.  The  party  had  taken  the 
oath  of  office^  and  every  thing  else  that  he  could  do.  To 
complete  an  act  there  must  be  consent.  But  the  execu- 
tor being  dead)  renders  it  impossible. 

Petigru,  in  reply — Taking  the  oath  was  a  part  of  the 
probate,  but  the  term  probate  was  of  loose  meaning,  and 
proving  the  will  was  the  substantial  part.  That  alone 
was  absolutely  necessary.  The  passing  of  the  recovery 
in  Shelly's  case  exactly  illustrated  his  idea.  Thomas 
Wilsoii  as  much  represented  the  testator  here,  as  the 
heres  factus  of  the  civil  law.  As  to  the  argument  of  the 
alien  it  did  not  apply.  There  is  no  such  thing  as  a  half 
citizen. 

Ths  Court.     Ves,  denizen. 

King.     And  my  friend  has  made  out  half  probate. 

CuBiA,  per  JoHvaoHy  J. — In  this  case  the  court  concur 
in  the  opinion  expressed  by  the  presiding  judge  and  only 
find  it  necessary  to  give  in  a  concise  form  the  reasons  on 
which  that  concurrence  is  founded.  It  is  agreed  by  the 
counsel  on  both  sides,  and  the  authorities  cited  at  the  bar 
establish  clearly  that  if  an  executor  die  before  probate, 
his  executor  cannot  prove  or  take  on  himself  the  execu- 
tion of  the  will  of  the  original  testator ;  and  with  respect  to 
the  first  ground  of  the  motion,  the  only  question  is, 
whether  the  will  of  Thomas  Drayton  was  admitted  to 
probate  within  the  meaning  of  the  rule.  In  England, 
from  whence  this  rule  is  derived,  the  probate  of  the  will 
in  the  common  form,  consists  of  the  oath  of  the  executor, 
that  the  paper  propounded  is  the  true  last  will  and  testa- 
ment of  the  deceisused,  and  that  he  will  truly  perform  it  by 
paying,  first,  the  testator's  debts,  then  legacies,  &c.   The 
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original  is  then  deposited  in  the  registry  of  the  ordinary 
and  a  copy  thereof  is  made  out  under  his  seal  and  deliver- 
ed to  the  executor  with  a  certificate  of  its  having  been 
proved  before  him,  and  such  copy  and  certificate  is  stiled 
the  probate.  Without  regard  to  the  formula  of  making 
and  delivering  a  copy  of  the  will  and  the  certificate,  it 
will  be  seen,  that  three  things  are  necessary  to  the  com- 
pletion of  the  probate — 1st.  Proof  of  the  genuiness  of  the 
will  by  the  oath  of  the  executor.  2nd.  His  acceptance  of 
the  trust;  and  3rd.  The  sanction  or  grant  of  the  ordinary 
allowing  it:  and  that  all  these  are  necessary  to  probate 
within  the  meaning  of  the  rule,  will  be  seen  by  Toller's 
Law  of  Executors,  49.  where  it  is  expressly  laid  down, 
that  if  an  executor  die  before  probate^  he  is  considered  in 
point  of  law  as  intestate  with  regard  to  the  executorship, 
although  he  may  have  made  a  will  and  appointed  execu- 
tors, and  although  he  die  after  taking  the  oath^  if  before 
the  passing  of  the  grant,  (cited  Offi.  Ex.  Suppl.  74. 
6.  182.  1 1  Vin.  Abr.  68. 90. )  The  will  of  Thomas  Dray- 
ton was  not,  therefore,  admitted  to  probate  within  the 
meaning  of  the  English  rule,  and  his  executor  died  intes- 
tate as  to  the  administration.  But  the  objection  applies 
still  with  greater  force  under  the  laws  of  this  state,  and 
the  state  of  facts  existing  in  the  case.  Here  the  law  has 
superadded,  as  a  pre-requisite,  the  proof  of  the  will  per 
testes  as  necessary  to  the  probate,  and  at  this  stage  of  the 
proceeding,  it  was  arrested  by  the  appeal  from  the  deci- 
sion of  the  ordinary  and  terminated  then  in  the  death  of 
the  executor,  William  Henry  Drayton,  arid  the  subse- 
quent abandonment  of  the  appeal ;  so  that  in  point  of  fact, 
the  question  whether  William  Henry  Drayton  was  the 
executor  and  entitled  to  the  administration,  was  never 
before  the  ordinary  and  the  time  had  not  arrived  when  he 
could  accept  or  renoui^ce  it.  The  probate  does  not  then 
consist  ofthejudgment  of  the  ordinary  allowing  the  will, 
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for  even  after  this  step,  the  parties  interested  would  be 
permitted  to  contest  his  right  to  the  administration  by 
shewing  that  he  was  not  the  person  named  in  the  will,  or 
that  his  name  was  interpolated  and  the  like,  or  he  might 
himself  renounce  the  administration;  and,  perhaps,  the 
true  rule  bj  which  to  determine  whether  an  executor 
transmits  to  his  executor  the  administration  of  the  first 
testator^s  estate,  would  be  best  ascertained  by  enquiring 
whether  the  proceedings  are  in  such  a  state  that  he  can 
not  renounce.  That  he  may  do  so  at  any  time  before  pro- 
bate according  to  the  rule  in  England,  (or  to  speak  with  a 
more  direct  reference  to  the  state  of  things  existing  here,) 
before  he  qualifies,  is  a  proposition  that  none  will  contro- 
vert. .  Wm.  H.  Draytoix  bad  not  qualified  as  executor  of 
the  iVill  of  Thomas  Drayton,  and  his  executor  is  not  enti- 
tled to  his  administration.  •  2nd.  The  appeal  from  the 
judgment  of  the  ordinary  did,  as  is  supposed,  arrest  the 
proceedings  in  the  court  of  ordinary,  and  Wm.  H.  Dray- 
ton could  not  legally  qualify  pending  that  appeal,  but  I  ap- 
prehend  that  the  maxim,  actus  Dei  nemini  facit  injuriam, 
has  no  application  to  this  question.  It  operates  as  an  ex- 
cuse for  not  performing  d  duty  or  obligation  which  from 
that  cause  had  become  impossible,  but  not,  I  apprehend, 
per  se,  to  vest  a  legal  right  when  none  before  existed. 
Here  Wilson  the  executor  of  Wm.  H.  Drayton  does  not 
claim  to  be  excused  from  the  performance  of  a  duty  or  ob- 
ligation, but  to  be  invested  with  a  right  which  had  no 
legal  existence. 

3rd.  The  last  ground  of  the  motion  is  rather  a  matter  of 
argument  than  a  point  of  law  which  has  been  sufficiently 
poticed  in  the  preceding  remarks. 

Motion  refused. 
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Victor  Durand  vs.  Saml.  T.  Isaacks. 

The  act  of  1791,  giving  the  Court  of  Common  Pleas  Hie  power  to 
order  the  ialeof  moi^aged  premises  after  jud^ent,  by  su^es- 
tion,  does  not  apply  where  the  mortgagor  is  out  of  possession. 
In  such  cases  the  mortgagee  must  go  mto  the  court  of  equity 
and  make  the  ^mortgagor,  a^  well  as  the  party  ia  ponession 
parties  to  the  foreclosure. 

This  case  was  tried  at  Beaufort  in  November  Term, 
1826,  before  Mr.  Justice  GarUt^  who  made  the  foliowing 
report.  '^  This  was  a  suggestion  of  mortgage  filed  ailer 
judgment  had  been  obtaiQed  on  the  bond,  praying  a  sale 
of  the  mortgaged  premises  agreeably  to  the  act  of  179). 
The  mortgage  was  dated  3rd  June  1824,  and  appeared  to 
have  been  duly  recorded  and  judgment  was  entered  upon 
the  bond  t5th  May  1826. ',  The  order  for  sale  was  op- 
posed on  the  ground  that  the  mortgagor  was  out  of  pos- 
session of  the  premises  mortgaged;  and,  therefore,  that  the 
mortgagee  could  not  foreclose  at  law,  but  must  be  refer- 
red to  equity.  It  appeared  by  the  affidavit  of  Shubael 
Laurence,  and  it  was  not  denied,  that  the  said  Laurence 
was  in  possession  of  the  mortgaged  premises  under  an  ab- 
solute conveyance  from  the  defend^t  Samuel  F.  Isacks, 
bearing  date  7th  March,  1825,  and  that  he  had  been  in 
quiet  possession  from  the  date  of  his  deed.  I  was  of  opin- 
ion that  the  proviso  in  the  second  enacting  clause  of  the 
act,  that  nothing  herein  contained  shall  extend  to  any 
*^  suit  or  action  now  pending,  or  when  the  mortgagor 
shall  be  out  of  possession,"  had  no  relation  to  the  first 
enacting  clause  which  permits  the  mortgagee  to  apply  to 
the  court  of  common  pleas  for  a  sale  of  the  lands  mort« 
gaged,  and  that  the  time  when  the  mortgagor's  being  oat 
of  possession  shaill  prevent  the  mor^agee's  obtaining  an 
order  for  the  sale  of  the  lands  mortgaged,  must  be  con- 
strued to  be  the  date  of  the  execution  of  the  mortgage. 
It  seemed  to  me  also,  that  an  order  for  sale  would  not 
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affect  the  rights  of  third  persons  who  did  not  claim  under 
tfie  mortg^or  subsequent  to  the  mortgage;  I,  therefore, 
overruled  the  objection  abd  granted  Ae  order  for  sale.'' 

'From  this  opinion  an  appeal  was  taken  up  on  flic 
ground,  that  the  iiiortgagor  being  out  of  possession,  the 
court  of  law  had  not  jurisdiction  of  the  case. 

Bailey  for  the  motion — cited  1  Faust  65.  Exparte  City 
Sheriff,  1  M*Cord  399. 

Curia,  per  Nqtt,  J. — Previous  to  the  act  of  1791,  the 
mortgagee  of  real  estate  was  considered  as  having  the  le- 
gal title  to  the  mortgaged  property  as  soon  as  the  time  of 
rede:a)ption  was  passed.  The  court  of  equity,  however, 
always  considered  the  property  mortgaged  in  the  nature  of 
a  pledge  only,  and  would,  therefore,  allow  the  mortgagor 
to  redeem  within  any  reasonable  time  aAer  the  pledge 
was  forfeited  at  law  upon  his  paying  up  the  principal  and 
interest  of  the  debt  which  it  was  intended  to  secure. 
This  right  to  redeem  had  become  so  completely  settled 
that  the  mortgagee  was  never  considered  as  having  ac- 
quired a  complete  title  until  the  equity  of  redemption  was 
released  by  die  party  himself  or  foreclosed  in  the  court 
of  equity.  The  preamble  of  the  act  of  1791,  recognizes 
the  equity  doctrine  of  considering  the  land  mortgaged 
orAj  as  a  pledge  ^or  the  purpose  of  securing  the  payment 
of  the  debt.  The  first  enacting  clause  authorises  the 
court  of  common  pleas  in  certain  cases  to  order  a  sale  of 
the  land  and  thereby  bar  the  equity  of  redemption.  The 
second  section  provides  that  no  mortgagee  shall  be  enti- 
tied  to  maintain  any  possessory  action  for  the  real  estate 
mortgaged  even  after  the  time  allotted  for  the  payment 
of  the  money  is  elapsed,  but  that  the  mortgagor  shall  still 
be  deemed  the  owner  of  the  land,  &c.  Then  comes  the 
proviso  which  is  the  subject  of  the  present  discussion,  and 
which  is  in  the  following  words :  Provided  always  that 
nothing  herein  contained  shall  extend  to  any  suit  or  action 


56  CHARLESTON,  1826. 

now  pending,  or  where  the  mortgagor  shall  be  out  of  pos« 
session,  &c."  The  question  is  whether  this  proviso  re- 
lates to  the  second  section  of  the  act  only,  or  whether  it 
extends  to  both.  When  we  look  to  the  professed  objects 
of  the  act,  I  apprehend  that  there  can  be  but  little  doubt 
that  it  has  reference  to  all  the  preceding  provisions.  The 
object  of  the  act  is  to  introduce  an  easier  and  cheaper 
mode  of  foreclosing  the  equity  of  redemption  than  can 
be  afforded  by  a  court  of  equity.  It  therefore  declares 
the  property  mortgaged  to  be  merely  a  pledge  for  secur- 
ing the  debt,  and  that  the  title  shall  still,  continue  to  be 
in  the  mortgagor,  even  after  the  time  for  redemption  has 
elapsed.  It  then  authorises  the  court  of  law  to  order  a 
sale  of  the  land  and  thereby  bar  the  equity  of  redemption. 
The  whole  subject  is  so  connected  that  although  it  is  di- 
vided into  two  .sections  in  the  act,  it  appears  to  be  a  divis- 
ion in  form  more  than  substance.  Then  comes  the  excep- 
tion, ^^  That  nothing  herein  contained  shall  extend  to  ca- 
ses where  the  mortgagor  shall  be  out  of  possession,  &c." 
The  reason  of  the  exception  is  obvious.  When  the  mort- 
gagor is  out  of  possession,  the  right  of  some  third  person 
must  be  involved,  and  according  to  the  forms  of  proceed- 
ing in  a  common  law  court,  such  third  person  could  not 
be  a  party  ;  and  it  would  be  nugatory  t^  order  the  sale  of 
a  man's  property  who  was  not  before  the  court.  For  the 
purchaser  would  acquire  nothing  more  than  a  right  to 
bring  a  possessory  action  for  the  land,  which  is  still  reser- 
ved to  the  mortgagor  by  the  act.  It  was  intended  in  such 
case  to  leave  the  party  to  his  remedy  in  the  court  of 
equity,  where  he  might  bring  all  the  parties  before  the 
court,  and  by  a  single  operation  obtain  his  money  or  fore- 
close the  equity  of  redemption,  and  to  draw  from  that 
court  only  those  cases  in  which  the  parties  could  have  an 
ample  remedy  in  a  court  of  law,  which  could  not  be  had 
where  others  than  the  immediate  parties  to  the  contract 
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were  coneenied.  I  am  of  opinion  that  this  is  not  one  of 
the  cases  provided  for  by  the  act,  and  that  the  remedy  is 
in  the  court  of  equity  only.  The  order  of  the  court  be- 
low for  the  sale  of  the  property  must  be  reversed. 

Order  for  sale  reversed. 


DoBsoN  vs.  Laval. 


The  act  of  1822  makes  Protests  of  Notaries  who  are  dead  or  reside 
out  of  die  ^strict  where  the  suit  is  broo^t,  evidence  as  well 
of  notice  to  the  endorser  as  ofa  demand  on  the  drawer.  The  Pro- 
test should  state  both  the  demand  and  notice  of  nonpayment^ 

'  and  is  evidence  of  both. 

This  case  was  tried  at  Charleston  before  Mr.  Justice 
Oantt.  The  only  question  was,  whether  by  the  act  of 
1822,  providing  "  That  whenever  a  Notary  Puhlic,  who 
may  have  made  protes.t  for  nonpayment  of  any  inland  bill 
or  promissory  liote,  shall  be  dead,  or  shall  reside  out  of 
the  district  in  which  said  bill  or  note  is  sued,  his  protest  of 
said  bill  or  note  shall  be  received  as  sufficient  evidence 
of  notice  in  any  action  by  any  person  whatsoever,  against 
any  of  the  parties  to  such  bill  or  note,"  makes  the  protest 
of  the  notary  as  well  evidence  of  the  demand,  as  of  notice 
to  the  endorser  of  nonpayment.  His  Honor  Judge  Gantt 
held  that  the  protest  was  evidence  of  the  demand  and  no- 
tice o(  nonpayment.  The  defendant  appealed,  on  the 
ground  that  ther^  was  no  evidence  of  a  demand  on  the 
drawer  of  the  note,  an,d  that  the  act  only  made  the  protest 
evidence  of  notice  to  the  endorser,  leaving  a  demand  to 
be  proved  as  before  the  passing  of  the  act. 

E\fe^  for  the  appellant. 

darkey  contra. 

Curia  per  Colcock,  J.    The  defendant's  argument  is 

founded  on  the  use  of  the  word  ^^  notice*'  in  the  act,  which 

it  is  said  in  its  usual  application  Ihas  relation  to  the  notice 

H  1 
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bj  a  legal  consequence  contained  in,  or  arising  out  of,  the 
expired  lease,  the  defendant  was  bound  to  pay  interest  on 
rent  in  arrear,  he  is  under  the  same  liability  with  respect 
to  the  term  for  which  he  held  oyer.  In  this  case,  by  an 
express  covenant  in  the  expired  lease,  the  rent  was  pajra- 
ble  at  the  end  of  the  year,  and  the  sum  being  ascertained 
and  liquidated  would  carry  interest  from  the  time  fixed  for 
its  payment  as  a  legal  consequence,  and  according  to  the 
rule  laid  down,  the  plaintiff  was  entitled  to  recover  inte^ 
rest  <^  the  anuiud  balances  on  account  of  rent  which  be- 
came due  in  consequence  of  his  holding  over. 

Motion  granted. 


John  G.  Blswer  Admiii.   Habbibt  B&ightman^  vs. 
Thomas  Bbiohtman,  ExV.  Gboroe  Briohtxan. 

*'  I  give  unto  my  wife  H.  B.  my  two  nesro  female  iriaves,  Sally 
and  Harriet.  I  also  give  her  one  third  part  of  my  income  an- 
nually during  her  life,  to  revert  after  her  decease  to  my  estate.'' 
Testator  then  gives  to  his  son  Thomas  and  to  his  heirs  one 
third  of  his  income.  He  then  givcfs  his  daughter  the  remai- 
ning third  of  his  income,  for  her  sole  benefit  duringhfe,  and 
then  to  descend  to  her  heirs  lawfully  begotten.^The  will 
then  proceeds  :  "  After  the  decease  of  my  wife,  the  above  na- 
med U.  B.,  the  whole  of  my  estate  to  be  equally  divided  be- 
tween my  son  Thomas  and  my  daughter  Ann,  and  their  heirs 
lawittlly  begotton.  Held  that  the  wife  took  an  absolute  estate 
in  the  two  slaves. 

This  was  an  action  of  trover  for  two  slaves,  Sally  and 
Harriet,  tried  at  Charieston,  May  1826,  before  Mr.  Justice 
GciUard.  The  jury  found  the  following  special  verdict: 
^^  We  find  that  George  Brightman  by  his  last  will  and  tes- 
tament in  writing,  duly  executed,  gave  and  disposed  as  fol- 
lows: "  I,  George  Brightman  of  Prince  George,  W^pyaw, 
4  being  of  sound  mind,  though  ill  in  body,  do  ordain  this  my 

last  will  and  testament,  viz. :  I  give  unto  my  wife  Harri- 
et Brightman  my  two  negro  female  elavee  Sally  and  Har- 
riet,   I  also  give  her  one  third  part  of  my  income  annu- 
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ixUy  during  her  naJtural  tife^  to  revert  after  her  decease  to 
my  estate.  I  give  and  bequeath  to  my  son  Thomas  Bright* 
man,  (ofthe  Parish  of  St.  James,  Suitee,)  and  to  his  heirs 
one  third  of  my  income  I  give  and  bequeath  to  my 
daughter  Ann  Moore,  (who  has  married  with  James  But- 
ler, of  AbbeviMe  District,  in  the  state  aforesaid,)  the  re- 
maining third  of  my  income,  being  solely  for  her  benefit 
and  behoof  during  her  natural  life,  and  then  to  descend  to 
her  heirs  lawfully  begotten.  After  the  decease  of  my  fff^fCy 
the  above  named  Harriet  BrigHiman^  the  whole  of  my  es" 
tote  to  be  equally  divided  between  my  son  Thomas  and 
my  daughter  Ann  Moore^  and  their  heirs  tavyfuUy  begoi^ 
ten^  We  find  that  Harriet  Brightman  survived  the  tes- 
tator, and  that  the  executor,  the  defendant  assented,  to  the 
legacy  of  the  two  slaves.  That  the  said  Harriet  Bright- 
man  died  in  October  182S,  and  that  the  defendant  took  the 
two  ne^p  slaves  into  his  possession,  and  converted  Aem 
io  his  use  as  executor,  on  the  1st  February  181^5.  That 
the  said  slaves  are  of  the  value  of  eight  hundred  dollars. 
In  ease  the  Court  should  be  of  opinion  thiat  the  testator 
gave  the  said  slaves  to  the  said  Harriet  Brightman  abso- 
lutely, then  we  find  for  the  plaintiff  eight  hundred  dollars, 
for  the  value  of  the  said  slaves,  and  one  hundred  and 
twelve  dollars  damages.  In  case  the  Court  should  be  of 
opinion  that  by  the  said  will  Harriet  Brightman  was  enti- 
tled to  the  said  slaves  for  her  life  onl^,  then  we  find  for 
defendant.^' 

On  this  verdict  his  honor  the  presidmg  judge  gave  judg- 
ment for  the  defendant.  From  this  judgment  the  plaintiff 
appealed  on  the  ground  that  Harriett  Brightman  took  an 
absolute  estate  in  the  negroies. 

Petigru^  Att'y.  Oen.  for  appellant.  Testi^or  must  have 
meant  by  his  ^^  estate'*  that  which  he  had  not  previously 
disposed  of,  and  this  appears  from  his  mentioning  his  es-* 
tate  in  the  second  clause.     1  Ponb.  4^.     1  Ves.  Jr. 
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268.  Doubtful  words  ought  not  to.  eontroul  what  is 
clear.  Haws  vs.  Haws,  3  Atk.  626.  Sims  vs.  Doughty,  5 
Ves.  243.  Richards  vs.  Baker^  2  Ath.  321. 

Dawson  contra,  cited  Baimes  vs.  Patch,  8  Yes.  604. 
Cole  vs.  Rawlinson,  1  Salk.  234.  Leeke  vs.  Bennet,  1  Atk. 
471 .  The  bequest  of  the  two  negroes  considered  by  itself, 
gave  an  absolute  property  in  them  to  Harriet  Brightman; 
but  he  considered  the  words  in  Uie  next  clause,  ^^  to  re- 
vert after  her  decease,"  as  referring  to  the  income,  and 
not  to  the  two  negroes,  and  that  the  intention  was,  that 
the  income  left  by  the  testator  to  his  son,  and  that  left  to 
his  daughter,  should  they  die,  his  wife  being  alive,  should 
go  to  their  children.  It  appeared  by  the  will,  that  the 
income  of  the  estate  only  was  disposed  of  during  the  life 
of  the  wife ;  for  until  sjie  died,  the.  estate  was  not  io  be 
divided.  The  whole  of  the  estate  was  then  to  be  divided 
betweeh  his  son  Thomas  and  his  daughter  Ann  Moore,  and 
their  heirs ;  and  the  words  refer  not  exclusively  to  the 
income — in  themselves  they  purported  a  more  extensive 
meaning  ai^d  the  testator  himself  distinguished  between 
the  income  and  the  estate ;  for  he  uses  the  expression, 
^^  shall  revert  to  my  estate." 

Curia  per  Colcock.  It  is  agreed  on  all  hands,  that  in 
the  first  clause  of  the  will,  the  negroes  Sally  and  Harriet, 
are  given  absolutely  to  the  wife  ;  but  on  the  part  of  the 
defendant,  it  is  contended  that  the  words  of  the  gift  are 
controlled  by  those  used  in  the  second  clause,  which  res- 
trict the  gift  therein  to  the  term  of  her  natural  life  ;  and 
also  by  the  use  of  the  words,  ^^  the  whole  of  his  estate," 
(in  the  last  clause,)  which  he  directs  to  be  equally  divi- . 
ded  between  his  son  and  daughter  after  the  decease  of  his 
wife ;  and  the  argument  is,  that  the  words  in  the  second 
clause,  ^^  revert  after  hi&r  decease  to  my  estate,"  must  re-, 
strict  the  gift  in  the  first  clause  to  a  life  estate  ;  first,  be-, 
cause  the  two  clauses  are  to  be  read  as  one,  Being  coAnec-, 
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ted  by  the  word  ^^  also ;"  and  secondly,  because  the  res* 
triction  in  the  second  clause  cannot  operate  on  the  subject 
of  the  bequest  therein  given,  which  is  *^  one  third  of  his 
income,"  and,  consequently  must  relate  to  something  else 
which  has  gone  before ;  that  could  not  operate  on  income 
because  it  is  exhausted  in  the  use  and  cannot  revert ;  but 
he  must  have  intended  that  the  negroes  should  revert  af- 
ter the  death  of  his  wife ;  and  in  support  of  this,  the  case 
of  Cole  and  Rawlinston,  Salk.  R.  234,  and  the  case  of 
Leek  and  Bennett,  1  Atkins  470,  are  relied  on.  But  both 
these  views  of  the  case  are  susceptible  of  a  conclusive 
answer.  As  to  the  first,  the  two  clauses  in  this  will  are 
not  connected.  They  are  distinct  in  their  construction, 
and  the  testator  makes  a  full  stop  at  the  end  of  the  first 
sentence.  It  is  complete  in  itself,  and  the  word  ^'  also" 
not  being  a  conjunction  cannot  join  them.  It  is  an  adverb 
and  applies  to  the  act  of  giving,  and  not  to  the  limitations 
of  the  gift  as  if  he  had  said,  I  likewise  give.  Now  in  the 
case  of  Cole  and  Rawlinson,  the  testator  gave  both  his  un- 
expired term  and  his  house  in  one  sentence,  which  ap- 
pears to  be  the  natural  course  which  would  be  pursued  by 
one  intending  a  restriction  or  limitation  to  operate  on  two 
things,  given  in  the  same  will.  So  in  the  case  of  Leek 
and  Bennett,  the  testator  gives  his  house  in  Greenwich 
with  all  the  household  furniture;  and  so  in  the  cases  there- 
in referred  to,  of  a  man  who  devised  Blackacre  to  one  in 
tail  and  also  white  dcre;  it  was  held  that  the  devisee 
took  white  acre  in  tail ;  but  both  were  devises  in  one 
clause.  And  so  in  some  other  cases,  where  from  the  na- 
ture of  the  articles  they  are  connected — ejusdem  gene- 
ris as  the  Chancellor  expresses  it.  As  to  the  second  view, 
although  the  income  (mentioned  in  the  second  clause,) 
is  not  a  subject  on  which  the  words  of  restriction  could 
operate,  yet  if  we  look  into  the  wiU,  even  into  the  next 
clause,  we  shall  clearly  perceive  that  the  testator  did  not 
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'  mean  ^^  income"  in  its  literal  sense,  but  meant  the  proper-^ 
ty  from  which  the  income  should  be  received;  for  he 
gives  to  his  son  a  third  of  his  income  to  him  and  his  heirs. 
It  would  have  been  as  absurd  to  give  the  heirs  that  which 
might  be  spent  bj  the  father,  as  to  require  that  which 
might  be  spent  by  the  widow  to  revert  after  her  death. 
And  so  in  the  third  clause  he  gives  to  his  daughter  one 
third  of  his  income  during  her  natural  life,  and  then  to 
descend  to  her  heirs  lawfully  begotten.  But  the  strong 
ground  relied  on,  is  that  the  words  of  the  last  clause  di- 
recting his  whole  estate  to  be  divided  at  the  death  of  his 
wife,  shews  that  he  only  intended  her  to  take  a  life  estate 
in  the  the  negroes ;  fpr  the  word  estate  embraces  the  two 
negroes  as  well  as  the  rest  of  his  property.  Now  it  is 
admitted  that  the  word  estate  will  cover  all  a  man  pos- 
sesses both  real  and  personal,  and  consequently  is  large 
enough  to  embrace  the  negroes  given  in  the  first  clause. 
But  the  question  reverts,  did  the  testator  so  intend.  If 
the  latter  clause  could  not  stand  in  perfect  accordance  with 
the  first,  without  making  the  word  ^^estate"  embrace  the 
negroes,  the  rule  clearly  is  that  such  construction  must 
be  given,  for  a  meaning  must  be  given  to  all  parts  of  the 
will,  if  possible.  But  there  is  no  necessity  for  this,  for 
all  his  estate  means  all  that  he  had  not  absolutely  dispos- 
ed of  in  the  previous  part  of  his  will,  and  there  was 
enough  on  which  this  word  could  operate.  In  the  second 
ciausei  he,  for  the  first  time,  speaks  of  bis  estate,  and  at 
that  moment  he  had  given  the  two  negroes.  They,  were 
no  longer  considered  by  him  as  part  of  his  estate  which 
he  was  about  to  dispose  of  during  the  life  of  his  wife,  and 
which  he  intended  should  be  divided  after  her  death. — 
But  what  is.  conclusive  on  the  subject  is,  that  the  testator 
knew  very  well  how  to  create  the  limitatipns  when  he  in- 
tended to  do  so ;  and  there  is  therefore  no  necessity  to 
seek  for  his  intentions :  it  would  be  a  violation  of  one  of 
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the  plainest  and  most  forcible  roles  of  construotioni  never 
to  alter  or  control  that  whjch  in  itself  is  clear  bj  that 
which  is  doubtful)  3  Atkins  535.  The  judgment  is  re- 
versed,  and  must  be  entered  for  the  plaintiff. 

Judgment  Reversed. 


Jebbboap  Mxtsden  ads.  H.  Cliffobd. 

Where  the  defendant  in  a  case  of  osory  offered  to  swear  to  the 
drcomttanc^  of  usury,  and  for  that  puipoae  made  a  atateraent 
of  the  fyiciB  he  would  swear  to,  and  the  plaintiff  makes  himself 
a  witness  under  the  act,  it  is  not  enough  that  he  denies  gener- 
aUy  the  truth  of  the  statement  made  by  the  defendant,  he  must 
submit  to  be  examined  by  the  defenduit  in  answer  to  the  fitcts 
stated  by  him. 

The  court  thought  the  best  practice  would  be  to  require  the  de- 
fendant to  nu£e  his  statement  in  writing  and  then  to  examine 
the  plaintiff  in  answer  to  the  statement. 

This  was  an  action  of  assumpsit  on  a  promissory  note 
drawn  bj  the  defendant,  payable  to  the  plaintliS^  tried 
before  the  Recorder  of  Charleston,  October  Term,  1826. 
TThe  defence  was.  usury.  The  defendant  appeared  in 
court  and  <^red  to  swear  as  a  Ivitness,  under  the  act  of 
assembly  to  prove  the  usury.  The  plaintiff's  epunsel  ob- 
jected to  his  being  sworn,  and  tendered  the  oath  of  the 
plaintiff.  The  defendant  was  then  called  on  to  state  the 
facts  which,  if  permitted  to  be  sworn,  he  would  depose 
to;  and  he  related  a  series  of  facts  in  detail  which  would 
have  made  out,  under  oath,  a  case  of  usury.  The  plain- 
tiff was  then  sworn  and,  in  limine,  was  asked  by  the  court 
whether  or  not  he  denied  on  oath  in  open  court  the  truth 
vt  what  the  defendant  offered  to  swear  in  relation  to  the 
usury.  The  plaintiff  replied  that  he  did.  Upon  which 
-the  defendant's  counsel  jH'oposed  to  put  some  questions, 
in  detafl,  to  the  plaintiff;  to  be  confined  to  the  subject 
matters  contained  in  the  statement  made  by  the  defend- 
ant to  which  he  had  offered  to  make  oath.    The  court 
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considered  it  incompetent  for  him  to  do  so,  on  the  ground, 
that  as  the  plaintiff  was  not  a  witness,  a  particular  exami- 
nation of  him  as  to  the  matters  proffered  to  be  sworn  to 
by  the  defendant,  was  inadmissible  and  the  plaintiff  had  a 
verdict. 

This  was  amotion  for  anew  trial. 

Clarke  for  the  motion — ^Upon  all  the  matters  which  the 
defendant  stated  and  offered  to  be  sworn  to,  the  defen- 
dant's counsel  had  a  right  to  examine  the  plaintiff,  for  by 
necessary  implication  under  the  usury  act,  the  plaintiff 
when  substituted  in  place  of  the  defendant  is  a  witness, 
(the  defendant  being  expressly  named  as  a  witness  in  the 
act,)  and  upon  all  matters  which  the  defendant  offered  to 
swear  to,  the  plaintiff  might  have  been  particularly  ex- 
amined. It  was  not  in  conformity  with  the  spirit  and 
object  of  the  usury  act^  in  cases  where  the  plaintiff  will 
deny  on  oath  in  open  court  the  truth  of  what  the  defen- 
dant offers  to  swear  against  him,  that  the  plaintiff's  oath 
should  be  restricted  to  one  broad  and  general  denial  of 
the  truth  of  all  that  the  defendant  offers  to  swear  to. 
The  truth  was,  that  the  defendant  in  his  examination  of 
the  plaintiff  must  be  confined  to,  and  kept  within  the 
statetnent  of  facts  and  all  necessary  incidents  to  those 
facts,  which  the  defendant  had  offered  to  swear  to,  and 
that  within  that  compass,  the  defendant's  counsel  had  a 
right  to  examine  the  plaintiff  in  detail. 

Eckhard^  contra. 

Curia,  per  Nott,  J. — Whether  a  contract  be  usurious 
or  not  is  frequently  a  conclusion  of  law  to  be  drawn  from 
a  chain  of  facts  which  it  belongs  exclusively  to  the  court 
to  judge.  The  method  therefore  adopteid  by  the  record- 
er in  this  case  to  ascertain  the  facts  to  which  the  defen- 
dant was  willing  to  depose  was  proper  and  correct;  and 
perhaps,  if  he  had  been  required  to  put  down  those  facts 
in  writing  it  would  have  been  better;  because  then  the 
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plaint^  would  have  been  enabled  to  have  seen  distinctly 
the  facts  which  he  was  required  to  admit  or  deny,  and 
the  defendant  ought  to  have  been  permitted  to  examine 
the  plaintiff  in  the  same  detailed  manner  in  answer  to 
those  facts.  It  was  the  only  way  by  which  the  truth 
could  be  elicited.  The  plaintiff  may  not  have  recollected 
all  the  facts  stated  by  the  defendant;  he  may  have  mista- 
ken some  part  of  his  statement  and  what  is  equally  proba* 
ble  he  may  have  taken  the  conclusions  which  he  had 
drawn  from  facts  for  the  facts  themselves  to  which  he  was 
required  to  answer;  a  mistake  of  which  of  all  others  a 
witness  is  the  most  liable  to  commit.  I  am  of  opinion 
that  the  defendant  ought  to  have  been  permitted  to  have 
gone  into  a  particular  examination  of  the  plaintiff  in  an- 
swer to  the  facts  stated  by  him  and  that  a  new  trial  must 
therefore  be  granted. 

New  Trial  Oranied. 


Joseph  Gloves  vs.  Wm.  Simmoits,  John  Ramsat  and 

others,  Com.  of  the  Roads. 

There  were  several  suits  between  these  parties  in 
which  the  court  decided  the  following  points-^— 

1st.  That  before  the  commissioners  can  fine  a  defaulter 
for  not  working  on  the  roads,  they  must  appoint  a  day  and 
place  and  summon  him  to  show  cause. 

2nd.  That  a  warrant  by  the  commi«^sioners  to  collect 
the  fines  against  the  defaulter  is  void  if  it  does  not  spe- 
cify the  amount  of  the  fines. 

3rd.  That  the  commissioners  are  liable  as  trespassers 
for  seizing  and  selling  the  property  of  a  defaulter,  if  the 
above  requisites  are  not  complied  with. 

4th.  That  the  commissioners  have  no  power  to  compel 
an  individual  to  work  on  his  own  road. 
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5th.  That  they  have  authority  over  those  roads  in  a 
parish  or  district  in  which  there  is  a  right  of  two  or  more 
persons  and  which  are  caUed  private  paths,  as  contradis- 
tinguished from  the  public  high  roads.  But  thact  if  an  in- 
dividual should  gratuitously  permit  a  neighbour  to  pass 
through  his  plantation  it  will  not  give  a  right  to  the  com- 
missioners over  such  way. 

6.  That  where  an  isdue  is  made  up  in  prohibition  to 
try  the  facts  in  a  case  of  this  sort,  it  is  for  the  purpose  of 
informing  the  court,  5  Bac.  Ab.  661.  2  Sellon  236.  1 
Saunders  1S6,  ahd  therefore  it  is  a  case  for  mere  nominal 
damages,  and  if  the  jury  find  more,  a  new  trial  will  be 
granted  unless  the  damages  be  released  to  one  shilling. 

FeiigrUy  Atty.  Gen.  for  the  plaintiff. 

Lance,  for  the  defendants. 


Wii«i.iAM  Laval  vs.  F.  A.  DbLiessbrlinb. 

The  City  Sheriff  of  Charleston  does  not  hoM  bis  offite  under  the 
ccMistitational  provision  of  the  State  as  to  Uie  tenure  of  office  of 
State  ^eriflb. 

This  was  a  rule  taken  out  by  Laval,  lately  elected  city 
Sheriff  of  Ch^leston,  against  DeL^isserline,  th^  late 
Sheriff,  to  shew  cause  why  he  had  not  delivered  over  the 
records  ahd  papers  of  the  office.  The  rule  Wad  heard  by 
the  Recorder  of  Charlestbn,  October  term,  1826,  who 
delivered  the  following  opinioii : 

The  Recorder.  In  this  case  the  objection  taken  to  the 
rule's  being  made  absolute  is,  that  though  the  defendant 
was  elected  under  ah  ordinance  to  hold  his  office  for  two 
years  only,  yet  as  Soon  as  he  became  city  sheriff  he  wad 
in  under  the  constitution  of  the  state,  the  6th  article  of 
which  declares  that  ^*  Sheri£b  shall  hold  their  offices  for 
four  years."    To  establish  this  it  became  necessary  for 
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(be  defendant  to  shew  that  the  constitution  inchides  the 
dty  sheriff,  and  he  has  attempted  this  by  endeavoring  to 
prove  that  this  court  is  a  state  court,  that  the  Recorder  is 
a  state  judge,  and  then  it  is  taken  for  granted  that  if  these 
positions  be  demonstrated  the  city  sheriff  must  be  a  state 
sheriff,  and  consequently  included  within  the  provisions 
of  the  constitution.  For  it  must  be  admitted  that  the  offi- 
cers mentioned  in  that  instrument  are  state  officers,  and 
no  others.  It  is  not  I  apprehend,  denied  that  the  city 
sheriff  is  a  city  officer,  but  it  is  contended  that  he  is  also 
a  state  officer,  that  is,  as  well  a  state  sheriff  as  a  city  sher- 
iff, because  he  has  to  perform  duties  within  the  city  simi- 
lar to  those  which  the  district  sheriff  performs  within  the 
district.  That  position  would  seem  to  flow  from  such  a 
general  principle  as  this,  that  whenever  a  person  is  direc- 
ted by  law  to  do  certain  public  duties  similar  to  those  per- 
formed by  a  known  officer,  he  thereby  becomes  such 
officer ;  and  the  defendant's  counsel  have  in  conformity 
contended,  that  whoever  exercises  judicial  power  becomes 
a  judgC)  and  is  protected  by  the  constitution.  If  there 
were  such  a  principle,  the  argument  perhaps,  would  be 
at  an  end ;  but  none  such  exists.  A  coroner  exercises 
an  important  judicial  office,  having  the  authority  to  sum- 
mon a  jury,  and  to  charge  them  and  receive  their  verdict 
like  a  judge,  yet  he  is  not  a  judge  within  the  constitution, 
for  if  he  were,  though  an  inferior  one,  he  would  hold  his 
commission  during  good  behaviour.  He  also  acts  as  sher- 
iff when  the  sheriff  is  interested,  yet  no  one  ever  sup- 
posed he  thereby  became  protected  for  four  years  from 
such  act.  So  the  managers  of  elections,  commissioners 
of  roads,  &c.  are  judges  whose  decisions  are  often  very 
important  and  final,  yet  it  cannot  be  pretended  that  their 
exercise  of  judicial  authority  imparted  by  the  laws,  gives 
them  a  tenure  during  good  behaviour ;  so  with  many  oth- 
ers.   The  principle  therefore,  does  not  exist,    Persofis 
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may  be  designated  to  do  certain  duties  similar  to  those  of 
an  officer  either  executive  or  judicial,  and  yet  not  become 
thereby  such  officer.  But  it  is  assumed  that  the  charac- 
ter of  the  court  gives  the  character  to  the  executive  offi- 
cer. No  course  of  reasoning  has  been  pursued  to  estab- 
lish this  assertion  and  no  authority  supports  it.  In  Hel- 
frid'scase,  Judge  Johnson  says,  "asherifif  is  not  otherwise 
necessary  to  a  court  than  to  execute  its  orders  and  its  pro- 
cess ;  he  certainly  has  no  participation  in  the  judgment  of 
the  court ;  and  if  there  be  no  sheriff,  I  see  no  reason  why 
the  court  would  not  be  at  liberty  to  pronounce  its  judg- 
ment." But  further,  when  the  jurisdiction  of  the  court 
of  Wardens  was  explained  by  the  act  of  1784,  the  per- 
sons designated  to  serve  their  process  were  constables. — 
In  less  than  three  years  afterwards,  the  Wardens  them- 
selves by  ordinance,  established  the  office  of  city  sheriff, 
transferring  the  duties  performed  by  the  constables  to 
him.  Suppose  they  had  retained  the  title  of  constable^ 
and  imparted  to  him  all  the  powers  given  to  the  person 
they  called  city  sheriff,  his  character  it  must  be  admitted^ 
would  not  have  been  altered,  yet  it  never  would-  have 
been  contended  that  such  constable  became  afterwards 
protected  in  the  tenure  of  his  office  by  the  state  constitu- 
tion as  a  sheriff.  The  name  then  it  appears  to  me  has  led 
to  the  erroneous  opinion  that  the  city  sheriff  is  what  the 
law  means  by  a  sheriff.  Indeed,  I  doubt  the  power  ofthe 
city  council  to  appoint  a  sheriff.  What  then,  it  may  be 
asked,  is  this  office  ?  The  answer  is,  he  is  a  city  officer 
having  certain  qualifications,  and  performing  in  the  city  cer- 
tain duties  analagous  to  those  of  sheriffs.  It  cannot  be  de- 
nied that  the  legislature  may  direct  writs  to  be  served  by 
constables  or  others,  and  the  processes  of  courts  to  be  ex- 
ecuted by  whomsoever  they  think  proper.  In  the  pres- 
ent case,  within  the  city  of  Charleston,  they  have  direct- 
ed these  duties  arising  out  of  the  city  court  to  be  perform- 
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ed  bj  this  officer,  as  the  sheriffs  of  the  state  perform 
those  issuing  from  the  superior  courts  of  law.    The  office 
is  thus  declared  bj  the  act  to  be  analogous  or  similar  to 
that  of  sheriff;  but  this  very  similarity  destroys  its  iden- 
tity ;  nullum  simile,  says  Lord  Coke,  est  idem.     If  the 
city  sheriff  be  a  sheriff,  then  there  are  two  distinct  sher- 
iflb,  independent  of  each  other,  exercising  jurisdiction  over 
the  same  place,  which,  it  is  said  in  3  Bacon  162,  cannot 
be,  for  though  there  are  two  sheriffs  in  London  and  Mid- 
dlesex, yet  they  regularly  make  but  one  office,  and  if  one 
die  the  office  is  at  an  end  until  another  is  chosen.     If  in 
fact  the  city  sheriff  be  a  sheriff  in  Charleston,  what  pre- 
vents his  serving  the  process  of  the  Common  Pleas  and 
Sessions  as  well  as  that  of  the  City  Court  ?    Further,  the 
city  sheriff  was  an  officer  well  known,  as  defendant's 
counsel  contended,  at  the  adoption  of  the  constitution  in 
1790,  and  therefore  was  intended  to  be  included  in  the 
term  sheriff  in  that  instrument;  but  the  reverse  appears 
to  me  to  be  the  legal  conclusion.     He  was  well  known 
then  to  be  an  officer  of  a  corporation,  of  a  very  mean 
rank,  and  as  the  counsel  have  admitted,  of  slender  pro- 
fits.   Why  should  he  be  drawn  from  his  obscurity  and  the 
tenure  of  his  almost  worthless  office  rendered  sacred  by 
the  constitution  ?  The  true  construction  I  take  to  be  this. 
As  sheriffs  of  the  state  were  at  that  time  officers  of  digni- 
ty and  power,  and  well  known,  and  as  the  city  sheriff, 
though  perhaps  equally  well  known,  had  neither  dignity 
nor  power,  the  mention  of  the  former  is  an  exdusion  of 
the  latter,  according  to  the  common  maxim,  particularly 
when  the  very  name  of  the  latter  is  different  from  that  of 
the  former.   Fiulher,  the  constitution  carefully  preserves 
all  chartered  rights  and  privileges  then  in  existence.  (8th 
art.)     The  wardens  had,   (and  three  years  before  had 
exercised  it,)  the  right  of  electing  this  officer  called  a  City 
Sheriff,  and  of  fixing  his  term  of  office  at  their  pleasure. 
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The  constitution  could  not  therefore,  have  intended  to  in« 
dude  this  officer,  because  it  wouid  have  abridged  aehar* 
tered  right  previously  granted  by  law.    But  the  aigu- 
ment  that  sheriff  must  include  city  sherifi^  if  good  when 
applied  to  the  constitution,  must  be  at  least  equally  so, 
when  applied  to  all  the  acts  of  assembly,  where  the  term 
is  used.    All  sheri&  are  directed  to  execute  process  from 
the  Court  of  Ordinary,  2  Brev.  223.  Can  the  city  sheriff 
do  so?    So  in  many  other  acts,  sheri&  are  directed  to  do 
certain  things  which  there  can  be  no  doubt  Ae  city  sher- 
iff is  not  bound  to  do.     Sherifis  are  not  bound  to  serve  on 
juries,  yet  the  dty  sheriff  was  till  the  passage  of  die  act 
of  1796,  (2  Faust  101)  whidi  says  :  the  following  officers 
of  the  City  of  Charleston  shall  not  be  bound  to  serve  on 
juries :  the  Intendant,  City  Sheriff^  &c.     One  act  directs 
all  public  officers  to  give  bond  to  be  approved  of  by  cer- 
tain state  officers,  and  to  be  lodged  in  a  particular  pkce, 
&c.     Surely  it  cannot  include  the  city  sheriff  or  city  clerk, 
or  any  other  city  officer.     I  take  the  true  rule  to  be,  that 
no  act  of  the  legislature  applies  to  this  inferior  city  officer, 
unless  he  be  expreeAj  named  or  referred  to  therein,  and 
I  think  the  same  rule  is  aj^licable  to  the  constitution. 
Let  the  nde  be  made  absolute. 

An  appeal  was  now  taken  up  from  the  decision  of  the 
Kecorder,  as  weU  upon  the  motion  to  admit  Laval  into  the 
€&ee  of  city  sherifi^  as  upon  the  rule  served  on  F.  A. 
DeLiesseline  to  shew  cause. 

P^UgrUj  Att'y.  Gen.  for  Laval.  By  the  ordinance  of- 
1824  it  was  ordained  that  the  city  sheriff  should  hold  his 
office  until  1826.  Under  this  ordinance  DeLiesseline 
was  elected,  and  after  serving  as  sheriff  that  period,  La- 
val has  been  appointed  by  a  new  counsel.  The  consti- 
tution of  the  state  does  speak  of  all  sheriffs.  But  it  means 
state  sherifis.  This  officer  is  not  a  sheriff  as  meant  by 
the  constitution.    This  office  grew  out.  of  the  ocdinance 
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^,^,g^^i^^^^4trsuance  of  the  act  of  1783,  P.  L.  329,  and  it 
i^on]/^  ^  ci^7  officer.  The  constitMtion  meant  that  officer 
who  is  known  to  the  common  law,  and  by  the  act  of  1795 
P.  L.  271,  sherififs  are  ordered  tp  be  elected  for  each  dis- 
trict. These  were  the  sheriffs  meant  by  the  constitution. 
This  city  officer  is  not  the  shire-reeve,  the  viscount. — 
Who  could  confound  the  sheriff,  shire-reeve,  or  keeper 
of  the  county,  with  the  city  sheriff  of  Charleston  ?  They 
represent  different  rights.  The  sheriffs  of  the  state  rep- 
resent the  officer  who  in  England  holds  the  court  of  the 
shire.  The  elections  pf  state  sheriffs  are  regulated  by 
acts  of  the  legislature.  The  city  sheriff  was  never  crea- 
ted by  that  authority.  He  is  the  mere  creature  of  the  city 
council.  The  provision  of  the  constitution  does  not  ap- 
ply to  officers  of  corporations.  City  Council  vs.  Egleston, 
1  Con.  Rep«,  45.  City  officers  are  not  to  be  commission- 
ed by  the  Governor,  but  by  the  corporation  from  whence 
their  appointment  emanated.  Their  duties  were  differ- 
ent ;  which  was  conclusive  of  the  matter.  By  the  act  of 
1795  the  duties  of  state  sheriffs  were  made  the  same  as 
in  England.  Their  powers  are  to  raise  the  posse  commi- 
tatus,  they  extend  over  the  whole  district,  they  are  keep- 
ers of  the  public  peace,  &c. ;  Com.  Dig.  Compty  B.  Be- 
fore the  organization  of  the  militia  their  duty  was  to  call 
out  the.  tiopps  and  to  suppress  rebellions.  Had  the  city 
sheriff  ever  such  powers  ?  The  city  council  have  not 
authority  to  enforce  the  laws  of  the  state,  unless  authoris- 
ed by  the  legislature.  M'Millan  vs.  City  Council,  1  Bay 
47.  The  oath  of  office  only  prescribes  his  duties  to  the 
city  authorities.  He  was  a  constable  before  the  act  of 
1801,  but  then  the  city  swelled  a  little  under  their  new 
powers,  and  called  him  sheriff,  but  the  worthy  burgers 
only  changed  a  name.  The  case  of  Helfrid,  2  Nott  and 
M'Cord  233,  was  not  inconsistent  with  the  views  he  had 

taken.     That  case  would  seem  onlv  to  say  that  the  Rp- 

j    1 
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corder,  by  the  acts  of  the  legislature,  had  two  ^^^^^^s 
that  he  was  an  inferior  judge,  and  as  such  the  eonstitutioi* 
was  indifferent  by  whofn  h^  was  appointed.  It  can  hard- 
ly be  contended  that  every  bum-baliiF  concerned  in  thief- 
taking,  or  in  catching  skulking  debtors  was  tp  hold  his 
office  for  four  years.  If  he  had  been  called  baliffy  nobody 
would  have  ever  thought  of  his  holding  under  the  consti- 
tution. The  name  of  Sheriff  caused  them  to  catch  at  this 
idea  of  the  constitution.  The  city  Marshal  stops  those 
who  ride  too  fast,  and  catches  dogs  and  cattle— he  is  no- 
thing. But  even  the  city  Sheriff,  what  can  he  do  ?  He 
cannot  hang  a  negro. .  He  cannot  even  serve  the  process 
of  a  magistrate.  If  your  Honors  appmnt  a  messenger,  he 
too  will  b^  a  sheriff,  and  cry  out  for  the  constitution.  Has 
the  council  been  uniform  in  its  plan  ?  Not  they.  Hey 
have  some  years  sunk  down  to  Major  Cartwright's  plan 
of  annual  elections,  and  then  they  have  become  more  aris- 
tocratical,  and  have  tried  the  triennial  mode.  I  do  think 
the  judgment  of  the  Recorder  should  be  affirmed. 

Lance,  contra,  lliis  office  was  constituted  in  1787, 
four  years  before  the  constitution  was  framed.  He  was 
known  as  a  sheriff  and  had  considerable  powers  given  to 
him;  to  make  proclamation  for  the  Intendant,  &c.  and  was 
vested  with  all  the  powers  given  by  the  state  laws  to  state 
sheriffs.  See  Ordinances  p.  38,  54,  87,  The  framers  of 
the  constitution  must  have  been  aware  of  this  office.  The 
act  of  the  legislature  of  1781,  recognizes  this  officer.  It 
legislated  for  the  city  sheriff.  The  same  reason  applies 
for  the  tenure  of  four  years  for  a  city  sheriff,  as  for  a  dis- 
trict sheriff.  The  city  sheriff  has  always  been  a  conser- 
vator of  the  peace.  Before  the  act  of  1780,  the  officer 
who  served  the  processes  of  the  colonial  courts  was  called 
Provost  Marshal.  The  duties  being  the  same,  why  should 
the  constitution  distinguish  between  sheriffs  of  a  city  and 
-i^oriffs  of  a  r.ouaty.     The  constitution  does  apply  to  a 
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class  of  officers  who  are  not  appointed  by  the  legislature,  i. 
e.  the  recorder,  the  officers  appointed  by  the  governor,  &c. 
If  the  recorder  is  con  >idered  an  officer  under  the  constitu- 
tion, why  not  the  city  iheriff  ?•  The  Attorney  General 
goes  into  that  court  to  enforce  the  laws  of  the  state,  and 
this  officer  executes  them  for  him. 

Curia,  per  Nott,  J.     This  ^ourt  have  but  few  obser- 
vations to  add  to  the  very  ample  report  and  opinion  of  the 
recorder,  containing  the  grounds  and  reasons  of  his  de« 
cision.     And  those  remarks  will  apply  as  well  to  the  ca- 
ses involving  the  constitutionality  of  the  authority  of  the 
recorder  himself  as  to  the  case  now  under  consideration. 
The, city  of  Charleston  was  incorporated  in  the  year  1788. 
A.  city  court'  was  then  established  with  power  to  try  all 
cases  arising  under  the  by-laws  of  the  corporation.     In 
the  year  1784,  the  jurisdiction  of  that  coUrt  was  extended 
to  all  cases  of  a  civil  nature  not  exceeding  twenty  pounds 
sterling,  where  the  titles  to  land  did  not  come  in  question. 
The  city  court  by  their  charter  of  incorporation  were  au- 
thorised to  appoint  a  Recorder,  Treasurer,  Clerk,  &c. 
and  all  other  officers  which  should  appear  to  them  requi- 
site, &c.     By  the  constitution  which  was  formed  in  the 
year  1790,  it  is  declared,  that  the  ^^  rights,  priviliges,  im- 
munities and  estates  of  both  civil  and  religious  societies, 
and  of  corporate  bodies,  shall  remain  as  if  the  constitu- 
tion of  this  state  had  not  been  altered  or  amended."    In 
the  year  1801,  the  city  court  underwent  a  new  organiza- 
tion ;  but  the  nature  of  its  jurisdiction  was  not  changed, 
although  it  was  some  what  extended.     From  that  period 
to  the  present  time,  the  city  council  have  continued  to  ap- 
point a  sheriff,  and  to  regulate  the  tenure  of  his  office. — 
The  exercise  of  such  an  authority  for  such  a  length  of  time 
the  court  consider  as  the  highest  evidence  which  they 
can  now  have  of  its  constitutionality.     In  the  case  of 
Steward  vs.  Laird,  1  Cranch  299,  Judge  Patterson  who 
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delivered  the  opinion  of  the  court  said,  ^'  another  reasou 
for  reversal  is  that  the  judges  of  the  supreme  court  have 
no  right  to  sit  as  circuit  judges,  not  being  appointed  as 
,  such,  or  in  other  words  that  they  ought  to  haVe  distinct 
commissions  for  that  purpose.  To  this  objection,  which 
is  of  recent  date,  it  is  sufficient  to  observe,  that  practice 
and  acquiescence  under  it  for  a  period  of  several  years, 
commencing  with  the  organization  of  the  judicial  systetn, 
affords  an  irresistable  answer,  and  has  fixed  the  construc- 
tion. It  is  a  cotemporaneous  interpretation  of  the  most 
forcible  nature.  This  practical  exposition  is  too  strong 
and  obstinate  to  be  shaken  or  controlled.  Of  course  the 
question  is  at  rest,  and  ought  not  now  to  be  disturbed.'' 
That  reasoning  applies  with  all  its  force  to  these  cases,  be- 
cause the  practice  and  the  acquiescence  have  been  much 
longer  in  these  cases  than  in  that  to  which  those  obser- 
vations were  applied.  The  motion  therefore  must  be  re- 
fused. 

Rule  made  absohtte. 


Mary  Botd  vs.  John  G.  Ladson. 

The  books  of  the  Keeper  of  a  Billiard  Table,  arc  not  admissible 

evidence. 
The  cases,  as  to  the  admission  of  books  of  accounts  in  evidence, 

reviewed  and  considered. 

Tried  before  the  Recorder  of  the  Gity  of  Charlesten, 
in  January  Term,  1826. 

The  brief  states  this  to  have  been  an  action  of  assump 
sit  for  games  of  billiards. 

The  plaintiff  offered  her  original  book  of  entries  to 
prove  her  account,  which  the  Recorder  ruled  to  be  inad- 
missible testimony  and  ordered  a  nonsuit.  This  was  a 
motion  to  reverse  that  decision. 

Curia,  per  Nott,  J. — We  have  no  act  expressly  au- 
thorizing bdoks  of  account  of  any  description  to  be  re- 
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ceived  as  evidence  of  the  entries  which  they  contain 
when  accompanied  with  the  oath  of  the  party.  Our  act 
recognizes  a  custom  as  having  prevailed  of  admittiiig 
such  evidence  from  necessity  and  recognizes  it  as  having 
become  law  from  long  usage;  and  we  usually  refer  to 
that  act  for  the  description  of  cases  in  which  such  evi- 
dence is  to  be  admitted.  The  persons  spoken  of  are 
merchants,  traders,  and  handicraftsmen  ;  the  provisions 
of  the  act  relate  to  shop  books^  merchants  accounts,  and 
accounts  for  work  done.  In  the  construction  of  this  act, 
our  courts  have  extended  the  rule  to  other  cases  where 
the  same  necessity  exists  and  which  seem  to  come  with- 
in the  spirit,  though  not  within  the  letter  of  the  act.  It 
has  therefore  been  extended  to  millers  who  saw  and  sell 
lumber.  Darby  and  Farrow,  1  M'Cord  617,  and  to  a  prin- 
ter for  advertising,  1  Nott  and  M'Cord  186,  Thomas  vs. 
Dyott.  I  think  that  was  giving  to  the  law  a  very  liberal 
construction,  and  in  the  case  of  Richards  vs.  Howard,  2 
Do.  474,  the  court  appear  somewhat  dissatisfied  with  that 
decision,  and  imposed  a  restriction  which  goes  very  far  to 
narrow  the  effect  of  it,  by  requiring  the  printer  tojn'oduce 
his  file  to  shew  that  the  work  was  actually  performed. — 
In  the  case  of  the  administrators  of  Thomas  Lynch  ads. 
E.  Petrie,  it  was  decided  that  the  books  of  a  bricklayer  or 
other  mechanic  were  admissable  to  prove  the  perfor- 
mance of  a  particular  job  of  work  in  the  course  of  his 
trade,  and  articles  furnished  ;  but  that  the  articles  must 
be  specified,  and  that  a  general  charge  for  work  and  labor 
was  not  good.  I  do  not  myself  very  distinctly  see  the 
reason  of  the  distinction  made  in  that  case ;  for  work  and 
labor  may  be  performed  by  a  person  without  furnishing 
materials.  However,  I  think  it  is  a  strong  case  against 
the  present  application.  In  the  case  of  Eraser  vs.  Dray-* 
ton,  2  Nott  and  M'Cord  471,  it  was  held  that  the  books 
of  a  ferryman  were  admissible  to  prove  an  account  of  fer- 
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riage.  It  will  be  somewhat  difficult,  perhaps,  to  distiii'* 
guish  that  ease  from  this.  But,  I  believe,  the  judges 
who  made  that  decision,  have  never  beep  satisfied  with 
iU  The  keepers  of  ferries  are  not  in  the  habit  usually  of 
giving  credit.  It  is  a  privilege  which  can  only  be  allow- 
ed to  immediate  neighbours;  and  then  they  ought  to  be 
considered  as  having  trusted  to  their  honour  and  not  to 
rely  on  book  entries  for  proof  of  their  accounts,  and  that 
observation  will  apply  more  strongly  to  the  case  now 
under  consideration.  It  is  also  very  questionable  wheth- 
er.the  consideration  is  such  as  will  support  a  contract. 
It  would  be  giving  encouragement  to  schools  of  vipe  and 
immorality  to  suffer  such  books  to  be  evidence.  It  is 
said  in  the  case  of  Herlock  vs.  Riser,  1  M'Cord  481, 
that  the  question  cannot  be  affected  by  considerations  of 
policy  or  morality.  But  that  was  the  case  of  a  shop 
keeper.  It  came  directly  within  the  purview  of  the  act, 
and  although  the  charges  were  principally  for  whiskey 
which  may  be  used  to  a  vicious  extent,  yet  there  is 
nothing  immoral  in  the  selling  of  whiskey;  and  although 
the  privilege  may  be  abused,  it  cannot  alter  the  nature  of 
the  evidence  by  which  the  fact  is  to  be  proved.  The 
plaintiff  in  this  action  is  not  a  shop-keeper,  merchant, 
handicraftsman,  or  mechanic,  nor  can  the  case  be  brought 
within  the  description  of  any  of  those  in  which  books  of 
entries  have  been  allowed.  The  action  is  not  for  articles 
of  any  kind  sold  or  delivered,  services  rendered,  or  for 
work  and  labor.  And  if  these  books  are  to  be  allowed,  I 
do  not  see  why  the  books  of  showmen,  rope-dancers,  and 
gamblers  of  every  description  may  not  be  admitted.  I 
think  therefore  that  the  opinion  of  the  Recorder  must  be 
su  jqx>rted.  Admitting  a  party  to  be  a  witness  in  his  own 
cause,  is  under  any  circumstances  a  dangerous  inpovation 
on  the  principles  of  the  coDumon  law,  and  ougl^t  not  to  be 
suffered  except  in  cases  of  necessity,  and  then  only  when 
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its  object  is  to  promote  some  general  good.    This  case  is 
not  one  of  4hat'  description,  and  the  motion  therefore 

must  be  refused.  ' 

Motion  refu9ed. 


Wm.  Ot£bstag£x,  &  £0.  ads.  Wm.  &  J«  Brown,  &  Co. 

Althou^  a  person  cannot  aive  jurifldiction  by  consent  to  a  court, 
where  it  iiad  no  junsdiction  iefore^  jet  where  the  court  has 
juriadiction  <>('  the  matter,  and  the  party  has  soine  privilege 
whtch  exemp'^  himfiom  the  jurisdiotion,  hd  may  waT«  the 
priraege  if  he  eV^'^ea. 

Where  one  of  two  pariBers  reside  out  of  the  state,  it  does  not  take 
away  junadiction  of  «he  caa^  iroia  the  city  court  of  Charleston ; 
aa  the  apt  of  1792  provides  that  wher«  one  of  two  partners  is  out 
of  the  state,  the  other  shall  be  liable  to  an  action  in  the  same 
manner  as  if  he  were  the  sole  conttacting  party,  whidi act  ap- 
plies to  alLcourta. 

This  was  an  action  of  assumpsit  tried  before  the  recor- 
der of  the  city  of  Charleston,  in  October  term,  1826,  who 
made  the  following  report :  ^*  This  was  an  action  of  as- 
stiTtipsit  called  for  trial  during  the  absence  of  the  defen* 
dant's  counsel  from  court.  The  case  was  clearly  proved 
by  the  plaintiiSr,  and'on  the  point  of  jurisdiction  a  witness 
testified  that  the  defendant  Wm.  Overstreet,  was  a  resi* 
dent  of  this  city  but  his  partner  Brown  resided  in  Savan- 
nah. No  question  being  made  before  me  on  the  point,  the 
plaintiffs  took  their  verdict.  The  next  day  I  received  the 
following  notice  of  appeal — Be  pleased  to  take  notice 
that  a  motion  will  be  made  at  the  next  court  of  appeals  in 
arrest  of  judgment  or  for  a  new  trial,  on  the  ground  that 
the  case  was  not  within  the  jurisdiction  of  the  court,  inas- 
much as  one  of  the  partners  6{  the  firm  of  William  Over- 
street,  &  Co.  lived  in  Sav^nah,  without  this  state." 

RicCy  for  the  motion,  ^t  common  lawall  the  parties  to  a 
joint  contract  must  hav'e  been  made  defendi^nts.  The  act 
of  1792, 1  Faust  214,  authorises  suing  the  partner  where 
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the  others  were  out  of  the  state,  does  not  apply,  because 
it  preceded  the  establishment  of  this  jurisdiction.  The 
act  of  1801,  2  Faust  392  ;  3  Brev.  46 ;  Act  1818  p.  26  — 
On  looking  into  these  acts  it  will  be  seen  that  they  havp 
jurisdiction  only  when  defendant  has  been  resident  ^tkree 
months.  He  cited  also,  2  M'Cord  43,  on  the  <4ubject  of 
the  jurisdiction.     1  Chitty  3 1 3,  427. 

Curia,  per  Nott,  J.  The  jurisdiction  of  the  city  cowrt 
is  limited  to  cases  arising  witb/n  the  city,  not  e^eed- 
ing  a  certain  amount,  and  to  persons  residip^  within 
the  city.  The  subject  matter  of  this  case  then  and  the 
person  of  the  defendant,  were  subject  *<>  the  jurisdiction 
of  the  court.  But  it  is  contended  t^iat  one.  partner  cannot 
be  sued  alone,  and  that  as  one  partner  was  without  the  ju- 
risdiction of  the  court,  the  other  was  entitled  to  shelter 
himself  under  his  privilege.  Perhaps  it  niiight  be  suffi- 
cient in  this  case  to  say,  the  defendant  has  waved  his  pri- 
vilege by  submitting  to  the  jurisdiction  of  the  cpurt.  For 
although  a  person  cannot  by  consent  giye  jurisdiction  to  a 
court,  where  it  had  no  jurisdiction  before,  yet  where  the 
court  has  jurisdiction  of  the  matter  and  the  party  has  some 
privilege  which  exempts  him  from  the  jurisdiction,  he 
may  wave  that  privilege  if  he  choses  to  do  so.  But  the 
act  of  1792,  1  Faust  214,  has  made  provision  for  this  very 
case.  Where  one  of  two  partners  is  out  of  the  state,  the 
other  is  liable  to  an  action  in  the  same  manner  as  if  he 
were  the  sole  contracting  party ;  and  that  is  not  an  act 
applicable  to  particular  persons  or  coiuts,  but  it  is  a  gen- 
eral law  equally  embracing  all.  The  defendant  in  this 
case  was  therefore  liable  to  this  action  in  the  same  man- 
ner as  if  he  had  been  a  party  to  a  joint  and  several  note. 
The  motion,  therefore,  is  refused. 

Motion  refused. 
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Oliveb  S.  Dobson  vs.  Richabo  Teabdax^e. 

iThe  7th  section  of  the  Prison  Bound's  Act,  which  declares  that 
no  prisoner  shall  be  discharged  '*  who  shall  hkve  within  three 
months  before  his  or  her  confinement,  or  at  any  time  since, 
paid  or  assigned  his  estate  or  any  part  thereof  to  one  creditor  in 
preference  to  smother,  or  firaudulently  sold,  conveyed  or  assign- 
ed his  estate  to  defraud  his  creditors,"  &c.  applies  as  well  to  per 
sons  applying  for  the  Insolvent  Debtor's  Act,  as  to  applicants 
under  the  Prison  Bounds  Act. 

But  the  mere  fact  of  paying  a  debt  due  to  one  creditor  within  the 
three  months  will  not,  of  itself,  exclude  the  debtor  from  the 
benefit  of  the  act,  but  such  payment  must  be  made  with  a  view 
to  a  fraudulent  or  undue  preference  of  one  creditor  over  the 
rest. 

In  this  case  the  defendant  applied  to  the  Court  of 
Common  Pleas  for  the  benefit  of  the  Insolvent  Debtor's 
Act,  and  the  question  made  was  whether  the  seventh  sec- 
tion of  the  Prison  Bounds  Act,  Grimke  P.  L.  457,  which 
declares  that  no  prisoner  shall  be  discharged  ^^  who  shall 
have  within  three  months  before  his  or  her  confinement, 
or  at  anj  time  since,  paid  or  assigned  his  estate  or  any 
part  thereof  to  one  creditor  in  preference  to  another,  or 
fraudulently  sold,  conveyed  or  assigned  bis  estate  to  de- 
fraud his  creditors,  &c."  applied  as  well  to  persons  ap- 
plying for  the  benefit  of  the  Insolvent  Debtor's  Act,  as  to 
applicants  under  the  Prison  Bounds  Act.  The  Reporter 
could  procure  no  brief  of  the  case,  and  not  being  present, 
does  not  know  by  whom  the  cause  was  argued. 

Curia,  per  JoHNSoif,  J. — If  the  defendant  has  assign- 
ed a  part  of  his  estate  to  one  of  his  creditors,  and  if  even 
that  assignment  was  intended  to  give  an  undue  preference 
to  that  creditor  in  fraud  of  the  others,  there  is  nothing  in 
the  Insolvent  Debtor's  Act,  Pub.  Laws,  347,  which  for 
that  reason  would  deprive  him  of  the  privileges  which  it 
confers;  but  the  7th  section  of  the  Prison  Bounds  Act 
does  interpose  a  disability  for  that  cause,  and  the  ques- 
tion in  point  of  law  in  this  case  is  whether  this  clause  is 
applicable  to  cases  arising  under  the  Insolvent  as  well  as 

K  1 
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the  Prison  Bounds  Act?  In  the  case  of  Glenn  Vs.  Lo-' 
pez,  Harper's  Bep.  107,  it  is  said  to  be  applicable  to  both, 
but  the  authority  of  that  opinion  has  been  questioned  on 
the  ground  that  it  is  a  mere  obiter  dictum;  and  for  the 
still  further  reason,  that  it  is  not  only  the  privilege  but 
the  duty  of  the  court  to  review  its  own  decisions,  I  am 
disposed  to  consider  the  question  still  open  for  considera- 
tion. It  is  admitted  on  all  sides,  that  the  Prison  Bounds 
Act  was  intended  in  part  as  a  modification  of  the  Insol- 
vent Debtor's  Act,  and  in  part  as  a  new  system  appertain- 
ing to  the  same  subject,  and  according  ta  a  well  settled 
rule,  both  should  be  read  together  to  arrive  at  the  true 
interpretation.  But  how  far  its  provisions  were  intended 
to  apply  to  the  modification  of  the  insolvent  law,  to  the 
new  system,  or  to  both,  jointly,  is  a  question  of  some  dif- 
ficulty. To  entitle  a  defendant  to  the  benefit  of  the  In- 
solvent Debtor's  Law,  the  act  imposes  on  him  the  neces- 
sity of  surrendering  his  whole  estate,  real  and  personal, 
to  remain  confined  in  the  common  jail  from  the  time  of 
his  arrest,  or  within  ten  days  thereafter,  and  to  give  three 
months  notice  for  creditors  to  come  in  and  establish  their 
claims  and  to  coittest  his  right  to  be  discharged,  and  the 
effect  is  to  discharge  him  wholly  as  w^l  from  the  demands 
of  all  who  shall  come  in  and  accept  the  dividend  as  the 
suing  creditor,  and  to  protect  him  (rom  the  suits  of  all 
others  for  twelve  mcmths.  The  Prison  Bounds'  system  dis 
penses  with  the  actual  confinement,  and  only  requires  that 
the  defendant  confined  on  civil  process  should  surrender 
the  whole,  or  so  much  of  his  estate  as  will  satisfy  the  de- 
mand of  the  creditor  at  whose  suit  he  is  confined,  and  re- 
quires only  ten  days  notice  to  be  given;  and  the  effect  is 
only  to  discharge  him  from  that  particular  demand  and 
consequently  from  his  confinement.  This  analysis  clear- 
ly shows  that  the  systems  established  by  these  several 
acts  are  thus  far  distinct  and  independent,  both  as  to  the 
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conditions  on  which  the  benefits  of  both  are  to  be  ob- 
tained and  in  their  effect  and  operation.  But  the  Prison 
Bounds  Act  obviously  referring  to  the  rigors  of  the  im- 
prisonment required  by  the  insolvent  law,  proceeds  to 
enlarge  its  bounds  and  limits  by  extending  it  to  350  yards 
in  a  direct  line  from  the  walls  of  the  jail,  and  in  section 
2nd  permits  all  persons  confined  on  mesne  process  to  be 
without  the  jail  on  their  giving  bond  and  security  to  the 
sheriff  to  remain  within  the  bounds;  and  the  third  section 
provides  that  all  persons  confined  on  execution  in  any 
civil  case,  should  be  admitted  to  the  bounds  on  superad- 
ding to  his  bond  the  further  condition  that  he  will  with- 
in forty  days  render  to  the  clerk  of  the  court  a  schedule 
of  his  whole  estate,  or  so  much  thereof  as  will  satisfy 
the  demand  of  tke  plaintiff  at  whose  suit  he  is  confined. 
That  this  section,  the  third,  was  intended  as  a  modifica- 
tion of  the  Insolvent  Debtors'  Act,  as  well  as  a  part  of 
the  system  contemplated  by  the  act  to  which  it  belongs, 
is,  I  think,  most  apparent.  Without  it,  there  is  no  provi- 
sion that  a  prisoner  in  execution  and  who  intends  to  apply 
for  the  benefit  of  the  insolvent  law  shall  be  entitled  to  the 
prison  bounds.  If  confined  on  mesne  process,  he  might 
give  bail,  and  thus  the  boasted  humanity  of  the  act  would 
be  wholly  defeated.  But  their  connection  does  not  de- 
pend on  this  circumstance  alone;  the  6th  section  provides 
expressly  that  any  person  confined  ttn  mesne  process  or 
^' on  execution  (provided  the  person  on  execution  has 
not  been  in  actual  eonfinement  above  forty  days,)  be  de- 
termined to  deliver  up  all  his  or  her  estate  and  eil'ects, 
and  to  take  the  beneiit  of  the  act  for  the  more  effectual 
relief  of  insolvent  debtors,  he  or  she  shall  have  the  bene- 
fit of  the  said  act,  although  he  or  she  may  have  given  bail 
to  the  action  or  not  surrendered  him  or  herself  within  ten 
days  after  the  arrest,  or  not  presented  a  petition  within 
forty  days  after  confinement,  or  not  been  actually  confin^^ 
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ed  three  months,  provided  he  or  she  comply  with  the 
other  provisions  of  the  said  act,"  &c.  Thus  evidently 
in  the  spirit  of  the  act,  substituting  the  more  humane 
prison  bounds  for  the  more  rigorous  confinement  in  the 
walls  of  the  jail  required  by  the  insolvent  law.  Then 
follows  the  7th  section,  out  of  which  the  present  queS" 
tion  arises.  It  is  in  these  words,  to  wit,  ^^  any  prisoner 
committed  on  execution  aforesaid,  who  shall  not  give  in 
such  schedule  agreeably  to  the  tenor  of  his  or  her  bond 
shall  not  be  any  longer  entitled  to  the  benefit  of  the  pri* 
son  rules,  but  his  bond  shall  be  forfeited  and  assigned  to 
the  plaintiff,  nor  shall  any  prisoner  be  discharged  without 
satisfying  the  action  or  execution  on  which  he  or  she  is 
confined,  if  since  his  or  her  confinement  and  before,  he  or 
she  gave  security  as  aforesaid,  he  or  she  has  been  seen 
without  the  prison  rules  without  being  legally  au« 
diorised  so  to  do,"  &c.  ^^  or  who  shall  have  within  three 
months  before  his  or  her  confinement,  or  at  any  time 
since  paid  or  assigned  his  or  her  estate,  or  any  part  there- 
of to  one  creditor  in  preference  to  another,  or  fraudulent- 
ly sold,  conveyed  or  assigned  the  same  to  defraud  his 
creditors."  &c.  The  word  execution  as  used  in  the  sixth 
section  is  applied  expressly  to  the  insolvent  law  only, 
and  as  the  last  antecedent  to  the  words  '^  execution 
aforesaid,"  in  the  beginning  of  the  7th  section,  must  ac- 
cording to  grammatical  rule  be  construed  in  reference 
to  it,  and  consequently  all  the  provisions  of  this  clause. 
But  I  am  unwilling  to  put  the  subject  upon  such  a  subtilty, 
and  will  rest  it  on  what,  I  think,  is  evidently  the  spirit 
and  meaning  of  the  act.  I  have  shown  already  that  the 
Prison  Bounds  Act  intended  to  substitute  the  prison 
bounds  for  confinement  in  jail,  and  that  no  one  confined 
on  execution,  whether  he  intended  to  apply  for  the  bene- 
fit of  one  or  the  other  of  these  acts,  can  be  admitted  to  the 
bounds  without  giving  the  bond  required  by  the  Srd  sec- 
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tion  of  the  Prison  Bounds  Act.  What  then  becomes  of 
the  provisions  in  the  7th  section  that  the  bond  shall  be 
forfeited  and  assigned  to  plaintiff^  if  the  defendant  neglect 
to  render  his  schedule,  and  that  he  shall  be  excluded  from 
the  benefit  of  the  act,  i(^  since  his  confinement,  he  has 
been  seen  without  the  prison  rules,  or  prefers  one  credit? 
or  to  another?  The  result  would  be  that  the  bond  would 
impose  no  obligation  on  such  as  intended  to  apply  for  the 
benefit  of  the  insolvent  act.  Unless  this  clause  is  retained 
as  apart  of  that  system,  he  might  render  in  his  schedule, 
or  go  without  the  prison  rules  at  pleasure  and  give  any 
preference  to  one  creditor  over  another  however  fraudu- 
lent and  no  consequences  would  follow.  The  jMrovisioq 
in  this  section  that  no  prisoner  shall  be  discharged  with- 
out fully  satisfying  the  execution  on  which  he  or  she  shall 
be  confined,  if  they  shall  violate  its  provisions,  have  been 
relied  on  as  having  a  particular  and  especial  relation  to 
the  prison  bounds  system,  which  contemplates  only  the 
payment  of  the  particular  debt  for  which  he  is  confined, 
and  hence  it  is  concluded  that  so  are  all  its  provisions. 
This  is,  however,  attaching  to  it  more  importance  than  it 
imports  in  itself  and  clearly  more  than  was  contemplated 
by  the  framers  of  the  law.  If  a  prisoner  pays  the  debt  on 
which  he  is  confined,  his  discharge  follows  of  course, 
whether  he  applied  for  the  benefit  of  the  insolvent  or 
^json  bounds  act,  for  the  obvious  reason  that  there  would 
be  no  authority  for  detaining  him  in  custody,  and  the 
same  consequences  would  have  followed,  if  this  provision 
had  been  omitted.  The  disabilities  interposed  by  the 
clause  deprive  him  of  the  benefit  of  both  of  the  acts,  and 
hia  discharge  on  the  payment  of  the  execution  on  which 
he  is  confined  is  not  by  their  operation,  and  consequently 
does  not  entitle  him  to  the  protection  which  they  afford. 
In  other  words,  he  is  excluded  from  the  benefit  of  both 
^d  is  left  to  purchase  his  liberty  precisely  in  the  same 
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terms  as  if  they  had  never  been  passed.  Again — ^is  there 
any  reason  for  interposing  greater  diflGiculties  in  the  way 
of  him  who  applies  for  the  benefit  of  the  prison  bounds 
act  than  he  who  claims  the  benefit  of  the  insolvent  act? 
The  consequences  of  the  latter  are  more  inimical  to  the 
interest  of  the  creditors.  It  is  more  beneficial  to  the  pri- 
soner, because  if  he  pays  only  five  shillings  in  the  pound, 
he  is  discharged  not  only  from  the  demand  of  the  suing 
creditor  but  from  the  demands  of  all  others  who  think 
proper  to  come  in  and  accept  a  dividend,  and  he  is  l^ft  to 
begin  the  world  anew.  Whereas  in  the  former  a  sin^e 
creditor  only  is  interested  and  any  proceedings  under  the 
prison  bounds  act  could  only  have  the  effect  of  discharging 
him  from  that  particular  demand.  I  come,  therefore,  to 
the  conclusion  that  the  seventh  clause  of  the  prison 
bounds  act  is  not  only  according  to  grammatical  construc- 
tion, but  according  to  the  spirit  and  meaning  applicable  to 
the  modification  of  the  insolvent  act  as  well  as  to  the 
former,  and  nuist  be  retained  as  necessary  to  the  opera- 
tion and  perfection  of  the  system.  In  the  construction  of 
this  clause,  it  was  held  by  the  court  at  the  last  sitting  at 
Columbia  in  the  case  of  Creyton  and  Sloan  vs.  Dickerson, 
3  M^Cord  438.  (a)  that  the  fact  of  paying  a  debt  due  to 
one  creditor  within  three  months  before  the  confinement 
of  the  defendant  did  not  of  itself  exclude  him  from  the 
benefit  of  the  prison  bounds  act,  but  that  such  payment 
must  have  been  made  with  a  view  to  a  fraudulent  prefer* 
ence  of  that  creditor,  or  in  the  terms  of  the  act  itself  an 
undue  preference;  and  the  correctness  of  that  decision 
will  be  apparent  to  any  one  who  reflects  that  insolvency 
may  and  does  frequently  overtake  persons,  particularly 
in  trade,  so  suddenly  as  to  render  it  impossible  to  guard 
against  it.  This  case  was  decided  in  the  court  below  on  the 
ground  of  law  alone  and  without  regard  to  the  character 

(a)  See  also  $tover  vs.  Ihiren,  2  M'Cord  266, 
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^f  the  transaction,  it  must  therefore  be  sent  back  to  be 
tried  upon  the  principles  of  the  rule  laid  down. 

CoLcocK,  J.  concurred  with  Mr.  Justice  Johnson. 

NoTT,  J.  dissenting.  I  differ  in  opinion  with  mj  breth-' 
ren  in  the  construction  of  the  acts  now  under  considera- 
tion. I  think  that  the  seventh  section  of  the  prison 
bounds  act  relates  exclusively  to  that  act,  and  that  it  has 
no  application  to  the  act  for  the  relief  of  insolvent  debt- 
ors. The  object,  provisions,  and  mode  of  proceeding  un- 
der the  two  acts  are  different,  and  the  whole  ambiguity 
arises  from  having  introduced  into  the  prison  bounds  act 
one  section,  (the  6th)  which  relates  exclusively  to  the 
insolvent  debtors  act.  Let  us  suppose  that  clause  to  be 
stricken  out,  or  to  be  enclosed  in  a  parenthesis,  or  even 
let  the  sixth  and  seventh  sections  be  transposed,  asd  the 
whole  difficulty  will  be  removed.  Previous  to  the  pas« 
sing  of  the  prison  bounds  act,  a  person  in  execution  was 
bound  to  remain  three  months  within  the  four  walls  of  the 
gaol  before  he  could  be  liberated.  The  object  of  the  sixth 
section  was  to  allow  persons  who  had  the  benefit  of  the 
prison  rules  the  same  right  to  the  act  for  the  relief  of  in- 
solvent debtors  as  was  allowed  by  persons  in  actual  con^* 
finement.  It  was  intended  to  relieve  them  from  actual 
confinement  during  the  time  required  for  them  to  give  no- 
tice to  their  creditors  of  their  intention  to  apply  for  the 
benefit  of  the  act.  Let  a  person  then  wishing  to  take  the 
benefit  of  the  prison  bounds  act  only,  lay  his  hand  upon 
the  sixth  section  until  he  reads  the  other  parts  of  the  act 
through,  and  he  will  meet  mth  no  difficulty  in  understan- 
ding it.  If  he  wishes  to  take  the  benefit  of  the  insolvent 
debtor's  act,  he  must  look  to  the  provisions  of  that  act, 
and  not  to  those  of  the  prison  bounds  act.  To  be  sure,  if 
he  would  have  the  benefit  of  the  prison  rules,  he  must 
comply  with  the  requisites  which  entitle  him  to  those 
rules ;  that  is  to  say,  he  must  comply  with  4he  condition 
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of  his  bond,  ^wiuch,  if  he  fails  to  do,  he  will  lose  the  benht 
of  the  prison  rules :  but  he  does  not  forfeit  his  ri^t  to  the 
benefit  of  the  insolvent  debtor's  act ;  he  only  subjects  hinH 
self  to  the  inconvenience  of  remaining  three  months  with- 
in the  prison  walls  before  he  can  have  the  benefit  of  it — 
Such  1  believe,  has  been  the  uniform  construction  hither- 
to given  to  the  act ;  at  least  such  has  been  the  invariable 
practice  under  it,  which  of  itself  furnishes  pretty  high  ev- 
idence of  the  legal  construction.  It  is  true,  we  some- 
times differ  in  opinion  with  regard  to  the  practice  under 
some  of  our  oldest  statutes ;  but  the  daily  practice  of  as- 
signing property  to  some  creditors  in  preference  toothers, 
an  instance  of  which  we  have  just  witnessed  in  the  case 
of  M'Dowall  tc  Black  ads.  Moffat  and  others,  ("aj  furnishes 
satisfactory  evidence  of  the  practice  in  this  instance.  This 
decision,  therefore,  will  produce  an  entire  revolution  in 
a  practice  which  has  prevailed  in  this  state  from  time  im« 
memorial.  It  will  have  the  effect  to  put  an  end  to 
such  assignments.  For  any  creditor  who  is  dissatisfied 
with  the  terms  of  the  assignment  has  nothing  to  do  but  to 
arrest  the  debtor  and  he  may  subject  him  to  perpetual 
imprisonment,  if  he  has  given  any  preference.  1  think, ' 
therefore,  the  motion  ought  to  be  refused. 

Motion  granUd. 

7a J  1  M'Cord's  Ch.  R.  434. 
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^.  and  T.  as  drawers,  and  defendant  as  indorser  gave  G.  a  pow- 
er of  attorney  to  make  the  renewals  of  a  l^ote  t|iey  haa  dis- 
counted at  bank.  On  a  suit  by  the  bank  a^nst  the  aefendant, 
as  the  indorser  on  a  renewal  made  by  6.  Ihe  bank  anist  show 
that  the  note  «tted  .on  is  the  renewal  of  some  origiival  note 
drawn  by  thpse  parties. 

A  power  to  renew  a  note  at  60  or  90  days,  will  authorise  the  re- 
'  .newal  of  ihe  note  at  88  days,  there  peing  no  vi^l^tion  of  the 
object  and  intention  of  the  p^es. 

Assumpsit  OB  a  note  draws  hy  Samuel  Greea  as  attoiy 

.ney  for  John  O'Neall,  and  Thomas  S.  Barrett,  at  eigfaJr 

L  1  ^ 
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eight  days,  for  $200,  and  endorsed  by  Saml.  Green,  as  at'* 
tomcy  for  Walter  Herbert.  The  questions  were.  Wheth- 
er a  power  of  attorney  to  Dr.  Green  to  renew  a  note 
which  these  parties  had  discounted  at  the  bank,  with 
O'Neall  and  Thomas  as  drawers  t^d  Herbect  endorser, 
^*  at  sixty  and  ninety  days,"  authorised  his  renewing  the 
note  at  eighty  ^i^t  days?   And 

Whether  the  bank  was  not  bound  to  show  that  the  note 
sued  on,  was  a  renewal  of  the  note  which  O'Neall,  Tho- 
mas and  the  defendant  had  in  the  bank,  at  the  time  Green 
was  authorised  to  renew? 

The  power  of  attorney  was  dated  in  September  1818, 
and  the  note  sUed  on  dated  the  14th  Nov.  1823,  and  pro- 
tested on  the  ISth  Feb.  1824. 

(yNeaU  and  Johnson  for  the  appeal. 

Jetety  Sol.  contra. 

Curia,  per  Johnsok,  J. — ^The  power  of  attorney 
to  Green  did  not  authorise  him  to  draw  and  indorse 
an  original  note  in  the  names  of  the  parties,  but  to 
draw  and  indorse  renewals  of  a  note  which  had  been  dis- 
counted at  the  bank.  They  are  not  bound  by  the  acts  of 
their  attorney  further  than  as  he  acted  within  the  power 
granted.  It  was,  therefore,  incumbent  on  the  plaintiff  to 
have  shown  that  the  note  sued  on  was  a  renewal  of  some 
original  note  drawn  by  them.  The  plaintiffs  might  hare 
been  misled  by  the  opinion  of  the  court,  that  this  evidence 
was  not  necessary,  and  for  that  reason  the  court  will  order 
anew  trial,  instead  of  granting  the  motion  for  a  non-suit, 
when  the  facts  may  be  proved,  if  they  exist. 

The  other  ground  presents  the  question  wheth- 
er &e  power  granted  to  Green  by  the  defendant  to  re- 
new notes  payable  ^'  at  sixty  or  ninety  day«,"  included 
the  power  to  endorse  a  note  at  eighty  eight  days'} 

In  the  construction  of  powers  as  well  as  all  other  in- 
struments the  object  and  intention  of  the  parties  to  be 
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coUeeted  from  the  terms  used,  taken  in  connexion  with 
the  subject  to  which  they  relate,  must  always  prevail; 
and  if  we  look  to  the  only  object  which  the  parties  to  this 
power  could  have  had  in  view  in  imposing  this  limitation 
on  the  powers  of  their  agent,  it  is  scarcely  possible  to 
misconceive  their  intention. 

The  limitationtosixty  days,  asthe  shortest  period,  could 
have  had  for  its  object  nothing  else  than  to  protect  the 
drawer  from  a  sudden  and  unexpected  demand  at  the  cap- 
rice of  his  attorney.  And  so  the  limitation  of  ninety  days 
could  have  been  intended  only  to  guard  the  indorsers 
against  the  consequences  of  an  extended  credit  and  th(> 
possible  insolvency  of  the  drawer.  An^  day  between 
these  periods  affords  a  sufficient  security  against  all  the 
dangers  intended  to  be  guarded  against,  and  is  therefore 
within  the  intention  and  meaning  of  the  parties,  and  the 
authority  to  Green  authorised  his  drawing  the  note  in 
questkm.  The  nioti<m  cannot  tberef<M«  prevail  on  this 
ground,  but  a  new  trial  is  ordered  on  the  first. 

Nmo  trial  granied. 


Abam  Edgar,  Adm.  of  William  M'Kbnzie,  ads. 

Jam£s  Bbown. 

Plaintiff  gave  in  evidence  a  Bond  mnporting  to  have  been  exeeu- 
ted  in  another  state,  and  provea  the  signatures  of  the  obligor, 
bat  gave  no  evidence  as  to  the  signatures  of  the  witnesses. — 
Hdu  to  be  sufficient  evidence  of  the  execution  of  the>B<md, 
under  the  act  <^  1802. 

This  was  an  action  of  debt  on  a.  bond  executed  in  Del- 
aware, to  which  there  were  two  subscribing  witnesses. 
The  plaintiff  proved  the  handwriting  of  the  obligor,  but 
offered  no  evidence  whatever  of  the  handwriting  of  ei- 
ther of  the  witnesses.  Upon  this  ground  the  defendant 
moved  for  a  nonsuit,  which  the  presiding  judge  refused, 
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and  suffered  the  bdnd  to  go  to  the  jury.  The  jury  fomd 
for  the  plaintiff,  and  the  defendant  appealed. 

Gr^gg^  for  Ae  appeal,  cited  Plunkett  vs.  Bowmlm,  0 
M'Cord'sRep.  144. 

Pi^ealony  contra,  2  Bay  507  ;  1  BreV.  31^. 

Curia,  per  JoKirsoir.  The  Bond  on  which  this  actidty 
was  brought  Was  executed  in  the  state  of  Delaware,  where' 
the  witnesses  are  supposed  to  have  resided,  and  I  am' 
strongly  inclined  to  the  conclusion  that  the  evidence  was 
admissible  on  the  piindplcfs  of  die  common  law,  as  the 
best  whi^h  the  nature  of  the  ci^se  adantted  of,  and  which 
wto  in  th6  power  of  the  piaifitiff  to  produce }  but  the  act 
of  1802,  1  Brev.-  2l9f  par.-  16,  supercedes  the  necessity 
of  invest^ting  the  principle.  That  act  provides  that 
^'  the  absence  of  a  witness  to  any  bond  or  note  shall  not 
bci  deemed  a  good  cduse  by  any  court  6f  justice  for  post-' 
poning  a  trial  respecting  the  same ;  but  that  the  signature 
of  such  bond  or  note  may  be  proved  by  other  testimony,* 
unless  the  defendant  at  the  time  of  filing  his  or  her  plea 
sludl  swear  or  affirm,  according  to  the  form  of  his  religious 
profession,  that  the  signature  of  the  bond  or  note  in  suit 
is  not  his  or  hers,^'  &c. 

That  the  object  of  the  act  was  to  dispense  with  the' 
Strict  (Common  law  mode  of  proof  and  to  substitute  a 
greater  facility  in  its  place,  and  that  the  substitute  propo-^ 
sed  was  pi*oof  of  the  signature  of  the  obL^t*,  is  I  think^ 
Very  apparent  from  the  phraseology  of  the  act  itself.  And 
such  has  been  the  universldly  received  construction  and 
practice  upon  it.  For  when  the  sq;nature  of  the  obligor 
of  a  boiKd  or  the  nSaker  of  a  note  is  generally  well  knotm 
and  the  proof  of  it  conveniently  practicable,  it  is  rather  a 
rare  occurrence  to  summon  the  subscribing  witnesses.—^ 
A  contrary  construction  so  far  from  furnishing  the  faeili* 
ties  contemplated  by  the  act  would  create  additional  em^* 
barrassmetts  by  making  the  proof  of  the  handwriting  o^ 
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Hie  witnesses  also  necessaiy,  which  although  it  might  oc* 
casiohally  be  practicable,  would  generally  be  more  incon* 
renient  than  to  procure  his  attendance. 

The  case  of  Plunkett  vs.  Bowman,  2  M'Cord  144,  cited 
in  support  of  die  motioti,  do^s  not  conflict  with  this  eon-* 
elusion.  The  argumeht  of  the  court  in  that  case  proceeds 
on  &e  common  law  rule,  and  it  is  obvious  that  the  provuh 
ions  of  this  aetvwere  entirely  overlooked. 

New  Trial  RefuMed^ 


JoiiN  W.  LiirDsAr,  ads.  JoitN  Jamison,  AdmV. 

Where  the  Plaintiff,  an  Administrator,  charges  in  his  declaratioii 
a  promise  to  his  intestate,  and  the  statute  of  limitations  is  plea- 
ded, repUcataon  that  within  four  years,  defendant  promised  in- 
testate, and  since  his  death  the  administrator ;  demurrer  sup- 
ported to  so  much  as  replied  a  promise  to  the  administrator,  a$ 
SL  departure  from  the  declaration  ;  but  new  trial  'panted  to 
plaintiff  with  leave  to  add  a  count,  to  meet  the  justice  of  the 
case. 

Tbe  replication  must  not  depart  from  the  allegations  made  in 
the  declaratidn  in  any  material  matter. 

Motion  for  nonsuit  reftised,  because  the  case  was  proved  as  sta* 
ted  upon  the  record,  though  that  was  defective. 

*'  1  have  paid  the  money,  but  if  I  cannot  shew  that  I  have  paid 
it,  I  will  not  plead  the  statute,"  is  suffident  to  U^ke  a  case  out  of 
the  statute  of  limitations. 

lliis  was  an  action  of  asstimpsit  brought  by  the  plain« 
tiff  as  administrator  of  Hugh  Wallace,  deceased,  upon  a 
note  of  hand  given  by  the  defendant  to  the  deceased, 
and  tried  before  judge  Waties,  at  Newberry,  March,  1826. 
The  plaintiff  charged  in  his  declaration  a  promise  to  his 
intestate  only.  The  defendant  pleaded  the  general  issue 
and  the  statute  of  limitations.  Upon  the  plea  of  the  gen^ 
eral  issue,  issue  was  joined,  and  to  the  plea  of  the  statute 
of  limitations  the  plaintiff  replied  a  subsequent  promise 
to  his  testator  within  four  years,  and  also  to  the  adminis* 
trator  since  the  death  of  the  intestate  within  four  years^ 
imd  demurred  to  that  part  of  the  replication  which  allege 
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ed  a  promise  to  the  administrator  within  four  years,  on  the 
ground  that  it  was  a  departure  from  the  case  made  in  the 
declaration,  inasmuch  as  there  was  no  count  on  a  promise 
to  the  administrator. 

The  testimony  adduced  to  take  the  case  out  of  the 
statute  was  a  promise  to  the  administrator.  There  was 
no  testimony  to  support  the  issue  joined  upon  a  promise 
to  the  intestate. 

The  judge  overruled  the  demurrer,  holding  that  the 
issue  joined  upon  a  promise  to  the  intestate,  was  support- 
ed by  proving  a  promise  to  the  administrator.  The  ac- 
knowledgment of  the  debt  was  insubstance  as  follows  : 
'^  I  have  paid  the  money,  but  if  I  cannot  show  that  I  have 
paid  it,  I  will  not  {dead  the  statute." 

The  defendant  appealed,  and  moved  to  reverse  the 
decision  oh  the  demurrer,  and  for  a  nonsuit. 

Nance^'  for  the  appeal.  The  judgment  should  be  re- 
versed, for  the  second  part  of  the  replication  was  a  de- 
parture from  the  case  made  in  the  declaration,  inasmuch 
as  there  was  no  count  in  the  declaration  on  a  promise  to 
the  administrator.  For  a  nonsuit,  he  urged  that  there  was 
no  other  evidence  upon  the  issue  tendered  to  the  country 
upon  a  i»*omise  to  the  intestate  within  four  years,  other 
than  the  promise  which  was  proved  to  have  been  made 
to  the  administrator,  which  was  clearly  inadmissible,  and 
not  evidence  to  support  the  count  in  the  replication  or  in 
the  declaration  upon  a  promise  to  the  intestate ;  and  that 
it  was  not  sufficient  to  take  the  case  out  of  the  statute. 

Curia,  per  Johnson,' J.  The  settled  rule  is  that  the 
replication  must  not  depart  from  the  allegations  set  out  in 
die  declaration  in  any  material  matter,  and  the  reason 
given  for  it  is,  that  if  parties  were  permitted  to  wander 
from  fact  to  fact,  and  to  supply  a  new  cause  of  action  as  of- 
ten as  the  defendant  should  interpose  a  legal  bar  to  that 
which  the  plaintiff  first  set  out,  it  would  lead  to  endless 
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prolixity,  and  it  would  ev^a  be  poasilAe  bj  this  means  to 
prevent  them  hem  ever  eoming  to  ii^sue.  Without  inqni- 
ring  for  a  further  illustration  of  the  rule^  it  will  be  suffi- 
cient to  remaiic,  that  it  has  been  frequently  applied  to  the 
preeise  question  under  consideration,  and  it  has  been  re-- 
peatedly  decided  that  such  a  replication  is  a  departure. 
1  Chitty  PI.  618-^9 ;  2  Ld.  Ray.  1101  ;  6  Mad.  309  ;  1 
Salk.  28 ;  3^  East.  409 ;  5  Binney  576.  The  demurrer 
ought  thereiore  to  have  been  sustained.  It  wocdd  ap- 
pear  from  the  evidence  however,  that  the  merits  of  the 
case  is  with  the  plaintifi^  and  for  that  reason  the  court 
will  order  a  new  trial,  and  give  the  plaintiff  leave  to  a- 
mend  his  declaration  by  adding  a  count  on  the  promise 
made  to  the  plaintiff  as  administrator. 

As  the  case  stood  on  the  record  in  the  court  below,  it 
was  literally  proved  on  the  trial,  and  for  that  reason  the 
motion  for  a  nonsuit  cannot  prevail.  But  connected  with 
this  ground  the  question  arises,  whether  the  declaration 
of  the  defendant,  **  I  have  paid  the  money,  but  if  I  can- 
not show  that  I  have  paid  itj  I  will  not  plead  the  statute," 
would  be  sufficient  under  a  proper  state  of  the  pleadings 
to  take  the  case  out  of  the  statute  of  limitations  ? 

The  cases  on  this  subject  have  all  been  collected  in  the 
case  of  Burden  vs.  M'Elhanney,  2  Nott  &  M'Cord  80  ; 
from  which  it  appears,  that  if  there  is  any  acknowledg- 
ment of  a  subsisting  debt,  or  admission  that  the  accounts 
between  the  parties  are  unsettled,  it  will  be  sufficient  to 
take  the  case  out  of  the  statute.  The  case  of  Freeman 
vs.  Fenton,  Cooper  584,  bears  a  striking  resemblance  to 
the  present  case:  ^Hhen  prove  your  debt  and  I  will  pay  it;'^ 
"  I  am  ready  to  account,  but  nothing  is  due,"  were  held 
sufficient.  In  this  case  the  declaration  ^'  I  have  paid  the 
money,"  would  unconnected  with  the  subsequent  words, 
seem  to  exclude  the  idea  of  the  acknowledgment  of  a  sub- 
sisting debt  or  a  promise  to  pay,  but  connected  with  the 
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coneluding  words  of  the  sentence  it  is  evidently  put  ou 
the  footing  to  pay  if  he  failed  to  prove  the  payment.  It 
was  therefore  a  promise  to  pay  on  that  condition,  aund  ha* 
ving  failed  to  fH-ove  it  the  liahility  attached. 

New  trial  grantedy  and  leave  givefi 
toplainiifto  amend  his  dedaraiion  by  <jMing  a  cawiU. 


Thomas  Taylor  vs.  Waps  Hampton. 

£very  privilege  which  one  man  claims  in  derogation  of  the  hefats 
of  another,  is  viewed  with  jealousy  by  the  law,  and  it  wilfre^ 
quire  it  to  be  confined  to  the  prescribed  limits  and  specific  ob- 
jects of  the  grant. 
When  a  person  claims  the  right  of  keeping  up  a  pond  of  water 
which  overflows  the  land  of  another,  it  must  be  Kept  at  its  pre- 
scribed limits,  wliich  are,  the  height  to  which  it  was  kept  at 
the  time  of  the  purchase,  and  for  the  specific  object  to  which  it 
was  then  applied. 
By  the  extinguishment  of  a  right  is  meant  its  total  annihilation, 
/  0  and  not  its  suspensitn. 

^  The  right  to  overflow Hhe  lands  of  another  bv  grant  or  nrescrip  - 

tion  IS  an  incorporeal  hereditament,  and  if  extinguished  for  a 
^  moment  is  gone  forever.  ^ 

f  ^^  Rights  of  this  sort  are  denominated*by  the  civil  law  servitudes, 
A  servitude  may  be  extinguished  by  the  act  of  €rod,  the  operation 

of  law,  or  by  the  act  of  the  party. 
The  act  of  a  party  shall  always  be  construed  moststrcmgly  against 

himself. 
'  A  servitude  may  be  extinguished  by  a  renunciation  of  the  party, 
I     either  eaprese  or  imfilieti^  as  by  permitting  the  party  from  whom 
r     i     the  servitude  is  due,  to  build  on  the  property  such  works  as 
'     presuppose  an  abandonment  of  the  right, 
when  the  act  which  prevents  the  servitude,  is  by  the  partv  to 
whom  the  servitude  is  due,  it  is  wholly  extinguished,  but  when 
it  is  by  &e  act  of  another,  it  is  only  suspended. 
An  act  incompatible  with  the  nature  or  exercise  of  the  servitude 
is  sufficient  to  extinguish  it :  so  the  creation  of  a  new  incon- 
sistent right  by  the  party  himself,  will  extinguish  the  former 
fight. 

This  was  an  action  brought  against  the  defendant  for 
-overflowing  the  plaintiff's  land,  tried  at  Columbia,  Nov. 
1826.  It  appeared  in  evidence  that  previous  to  the  year 
1807,  Afr.  Charles  Pinckney  owned  the  two  tracts  of  land 
now  claimed  by  the  plaintiff  and  defendant.     In  the  ye^ 
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1807  he  sold  to  thei  defendant  the  part  now  claimed  by 
him.  There  was  on  the  land  at  the  time  of  the  sale  ^ 
Mill  Pond,  Dam  and  Mill  in  full  operation.  The  deed 
conveys  the  land  with  all  the  rights^  members  and  appur- 
ienemces  thereunt j  beu)aging,  without  particularly  speci- 
fying the  mill.  A  plat  of  survey  designating  the  metes 
and  bounds  of  the  Ian  i  was  anne  x  ei ,  and  referred  to  in  the 
deed,  on  which  w  an  written  the  word  "mill,"  as  represent* 
iBg  the  jtrface  where  the  mill  stood;  and  the  deed  and  plat 
both  represented  a  great  part  of  the  land  (115. acres)  as 
covered  with  water.  The  mill  was  kept  in  operation 
until  the  year  1814,  when  anew  mill  called  the  Merchant 
Mill  waserected  above  the  one  parchased  from  Mr.  Pinck- 
ney,  but  on  the  same  creek,  and  on  a  part  of  the  land  pre- 
viously covered  by  the  pond.  When  the  new  mill  was 
ereeted,  a  dam  was  thrown  across  the  creek  above,  so  as 
to  obstruct  the  water  and  divert  the  stream  into  artificial 
canals,  one  for  the  purpose  of  supplying  the  upper  mill 
and  the  other  for  the  mill  below.  The  lower  mill  could 
not  be  kept  in  operation  by  the  water  through  the  natural 
channel  of  the  creek,  because  it  threw  the  water  back  on 
the  wheel  of  the  uf^r  mill,  so  that  it  would  not  work,  the 
mill  then  standing  in  the  pond.  When  the  upper  mill 
was  first  erected  the  lower  dam  was  cut  to  let  the  water 
ofi!)  but  was  immediately  rebuilt.  The  flood  gates  were 
still  kept  up,  but  the  water  in  the  pond  was  never  raised 
except  occasionally  for  the  purpose  of  flowing  rice,  until 
the  year  1823.  The  new  mill  having  been  burnt,  the 
lower  mill  was  then  repaired,  and  the  water  restored  to 
its  natural  channel.  The  pond  being  raised  for  the  pur 
pose  of  keeping  the  mill  in  operation  occasioned  the  reflux 
of  the  water  upon  the  plaintifi''8  land,  which  was  the  tres- 
pass complained  of.  The  plaintifi*  purchased  of  Mr,  Pinck- 
n9j  in  the  year  1807. 

M  1 
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The  jury  found  a  verdict  for  the  plaintiff  on  the  ground 
that  the  water  had  been  raised  two  feet  higher  since  the 
rebuilding  of  the  mill  in  the  yea];  1823,  than  it  was  in  the 
year  1807,  when  the  defendant  purchased. 

The  defendant  moved  for  a  new  trial,  on  the  grounds, 

1.  That  the  verdict  was  not  supported  by  the  evidence. 

2.  That  the  defendant  had  a  prescriptive  right  to  raise  the 
waters  of  Doctor's  creek  to  as  great  a  height  as  the  water 
was  raised  at  Pinckney^s  mill  when  the  injury  complained 
of  ensued. 

3.  That  the  defendant  did  not  raise  the  water  of  Gills 
creek  two  ieet  higher  than  the  extent  to  which  it  had 
been  raised  by  Charles  Pinckney  before  his  purchase. 

W,  P.  DeSaussure^  for  the  motion.  As  to  the  legal  ef- 
fect of  the  deed  from  Pinckney  to  Hampton  cited,  2  Blac. 
Com.  16.  2  Viner  598.  Nicholas  vs.  Chamberlin,  Cro. 
Jac.  121.  2  Caines  87, 104.  2Bac.  Cov.  F.77.  Under 
a  general  grant  the  purchaser  acquires  all  the  rights  and 
privileges  that  the  grantor  had  and  is  subject  to  all  the  lia- 
bilities which  the  tenancy  imposes.  As  to  the  abandon- 
ment of  the  right — the  flowing  of  the  land  in  1816, 1817, 
and  1818,  for  the  cultivation  of  rice,  was  sufficient  to  put 
the  plaintiff  on  his  guard.  There  was  a  difference  between 
presumptions  giving  and  defeating  rights.  1  Cowper  216. 
^ ,  .1  . '     JBeatj:  vs.  Shaw,  6  East  215.     White  vs.  Crawford,  10 

/     Mass.  189.     Domat200. 

* 

Preston^  contra.  Au  easement  is  against  common  right, 
and  the  genius  of  the  law  is  opposed  to  it.  Co.  Lit.  147. 
1  Dom.  207,  208.  1  Salk.  170.  Cro.  Eliz.  300.  1  Dom. 
217,  tit  12,  par  6.  2  T.  R.  81.  Angel  on  Water  Cour- 
ses,  67, 69,  Appendix  74.  Hatch  vs.  Dwight,  Angel  app. 
180.  1  Heineccius  137, 247.  1  Code  Napoleon  p.  647, 
par.  70S.  3  Do.  151.  Domat  480.  Tarrant  vs.  Terry, 
)  Bay  238.    2  Atk.  83.  Coop.  Just.  618.    1  Esp.  R.  364. 
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Dig.  L.  8,  tit.  6.  4  Co.  R.  87.     Cro.  Jac.  170.     3  Salk. 
46.  Yelverton  159.    7  Mass.  6. 

MarpeTy  same  side,  cited  Angel  Wat  Courses  41.  S 
Saund.  175.  Co.  Lit.  172, 121^49.  2  Selw.  1252.  1 
Roll.  935.  Pollj  vs.  Thompson,  1  Bos.  vs.  Pul.  371,  a 
leading  case.  1  Lev.  131.  Cro.  Car.  57.  Co.  Lit.  56. 
1  Saund.  323,  note  6.  6.Cpke  63,  Sir  Moile's  case.  Hob. 
108,  235.     Willes  332.     Vaughan  26 1 . 

Gre^g,  in  reply,  cited  Piatt  vs.  Root,  15  Johnsoin  218. 
Louisiana.  Code  404,  406.  4  Com.  Dig.  Grant  11.— 
Pickering  v.  Stafler  5  Sargt.  and  Raw.  Com.  Dig. — 
Grant  E9.  3  Bac.  Ab.  tit.  Grant.  15  Johns.  454.  Yel- 
verton  159,  note.  As  to  the  question  of  abandonment  he 
cited  2  Poth.  on  Con.  133. 3  Dane's  Ab.  45,  tit.  Nuisance, 
lb.  275,  tit.  Ways.  10  Mass^  183,  379.  3  Starkie  on 
Evid.  1215,  notefej.  Angel  39,  41,  49.  Louisiana  Code 
1066,  tit.  occupancy.  lb.  240,  248.  Co.  Nap.  Sec.  704. 
Louis.  Code.  256,  art.  812.    lb.  240,  art.  765. 

Curia,  per  Nott,  J. — If  the  event  of  this  motion  de- 
pended alone  on  the  ground  taken  for  a  new  trial  this 
court  would  not  interfere  with  the  verdict.  There  was 
a  great  deal  of  conflicting  evidence  of  which  it  was  the 
province  of  the  jury  to  judge  and  the'  court  is  not  dissat"» 
isfied  with  the  result.  But  in  the  course  of  the  investi* 
gation  two  other  questions  have  been  submitted  to  the 
consideration  of  the  court. 

1st.  Whether  by  the  terms  of  the  deed  the  mill  was  \ 
conveyed  to  the  defendant  in  the  character  or  with  the 
qualities  of  a  mill  so  as  to  give  him  a  right  to  keep  up  the 
pond  to  the  injury  of  Mr.  Pinckney  of  whom  he  bought, 
and  of  the  present  plaintiff'  who  purchased  from  him. 

2nd.  If  it  was,  whether  the  erection  of  the  upper  mill, 
the  existence  and  enjoyment  of  which  being  incompati- 
ble with  the  use  of  the  other,  by  means  of  this  pond,  did 
not  amount  to  an  extinguishment  of  that  right?    These 
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questions  are  equally  new  and  important  to  the  people  of 
this  country.  They  have  been  very  ably  and  learnedly 
argued  by  the  council  on  both  sides.  And  if  they  are  not 
correctly  decided  it  will  be  on  account  of  their  intrinsic 
difficulty  and  not  because  they  have  not  received  all  the 
light  of  which  they  are  susceptible. 

On  the  first  ground  it  has  been  contended,  that  the  de- 
fendant has  purchased  the  land  oniy^  ^^  with  the  rights, 
members  and  appurtenances  thereunto  belonging."  That 
the  pond  is  not  an  appurtenance  of  the  land. '   If  it  is 
appurtenant  to  any  thing  it  must  be  to  the  mill,  and  could 
not  pass  without  an  express  grant  of  the  thing  to  which  it 
is  appurtenant.     And  as  the  mill  is  not  specifically  con- 
veyed, it  passes  only  under  the  general  description 
of  land  and  not  as  a  mill  and  therefore  carries  with 
it  none  of  the  appurtenances   of  a  mill.      This  is  a 
question  of  no  inconsiderable  importance  in  this  state 
where  the  Usual  mode  of  conveyance  is  very  short  and 
simple.     But  as  I  have  formed  my  opinion  on  the  second 
ground  I  shall  not  go  into  a  consideration  of  it  at  present. 
I  will  pass  on  to  the  consideration  of  the  question 
whether  the  defendant  has  not,  by  the  erection  of  the 
new  mill  and  the  means  connected  with  it,  extinguished 
the  right  which  he  had  of  keeping  up  such  a  head  of  wa- 
ter as  to  overflow  the  plaintiff's  land? 
In  considering  this  question  it  must  be  assumed  that 
/  the  defendant  had  a  right  to  keep  up  the  veater  to  the 
j   height  to  which  it  was  raised  at  the  time  he  purchased, 
/    even  though  the  consequences  were  the  overflowing  of 
/     the  plaintiff's  land.    I  would  nevertheless  observe  that 
I      every  privilege  of  this  sort  which  one  man  claims  in  dero- 
'      gation  of  the  rights  of  another  is  viewed  with  jealousy  by 
the  law,  and  as  an  object  not  highly  entitled  to  its  favour. 
It  will  require,  therefore,  that  it  be  confined  to  the  pre* 
scribed  limits  and  specific  objects  of  the  grant. 
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The  piiviege  eontended  for  is  the  r^t  of  keeping  up 
a  pond.  The  prescribed  limits  are  the  height  to  which 
it  was  kept  at  the  time  of  the  purchase,  and  the  specific 
object  that  to  which  it  was  then  applied;  to  wit,  the  sop 
port  of  the  mill.  The  present  ob^t  of  our  enquiry  how- 
erer  is  not  whether  General  Hampton  is  still  entitled  to 
the  enjoyment  of  that  privilege,  but  whether  that  right 
has  not  become  extinguished  by  subsequent  cireumstan- 
^  cfj9.  In  the  prosecution  Of  that  enquiry,  I  shall  make  use 
of  die  word  ^'  exHngtMhment^  as  being  in  my  opinion  the 
best  calculated  to  convey  the  idea  I  mean  to  express.  It 
is  also  to  be  understood  that  I  mean  by  that  word  an  entire 
annihilation  or  destruction,  and  not  a  mere  suspension, 
of  the  ri^t.  And  I  shall  endeavor  to  show  that  a  ri^t 
of  this  sort  (that  is,  an  incorporeal  herediament,)  once 
extinguished  is  forever  gone  and  cannot  revive.  That 
an  extinguishment  therefore  fw  one  moment  is  an  extin- 
guishment  forever. 

"Rights  of  this  sort  are  denominated  by  the  civil  law 
^  -servitudes"  which  is  construed  **  survitudes  or  servi- 
ces,'* for  I  observe  that  it  has  received  both  constructions. 
It  is  a  subject  therefore  on  which  we  flhall  receive  no 
little  instruction  from  that  source.  For  although  the 
common  law  is  the  law  of  this  state,  and  it  is  by  the  rules 
of  the  common  law  that  this  case  is  to  be  governed,  yet 
the  civil  law  may  be  resorted  to  by  way  of  illustration.  I 
will  therefore  first  commence  with  the  common  law,  and 
will  then  show  that  the  principles  there  laid  down,  are 
equally  well  supported  by  the  civil  law. 

The  word  "  extinct"  Lord  Coke  says  cometli  from  the 
verb  exiinguere  to  destroy  or  put  out,  Co.  Litt.  147-6. 
In  Bacon  it  is  said  whenever  a  right  or  interest  is  destroy- 
ed or  taken  away  by  the  act  of  God,  operation  of  law  or 
act  of  the  party,  this  in  many  books,  is  called  exHnguishr 
mentj  S  Bacon  Tit.  Extinpiishment.     See  also  Terms  de 
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la  Ley  and  Jacob's  Law  Dictionary  under  the  same  title^ 
where  a  great  number  of  cases  are  put,  to  shew  the  dis- 
tinction between  the  extinguishment  and  the  suspension 
of  a  right.     And  here  it  may  be  remarked,  that  an  extin- 
guishment may  be  either  by  the  act  of  God,  operation  of 
law,  or  the  act  of  the  party.     And  so  rigid  is  the  law, 
that  the  act  of  the  party  will  effect  an  extinguishment  of  a 
right  where  the  act  of  God  or  of  the  law  will  only  cause  a 
suspension  of  it.     And  for  the   most  obvious  reason. 
The  act  of  a  party  shall  always  be  construed  most  strongly 
against  himself,  biit  he  shall  not  be  injured  by  an  act  of 
God  or  of  the  law.     The  same  distinction  is  made  in  the 
civil  law.     In  the  Code  of  Louisiana  246,  after  mention- 
ing the  various  methods  by  which  servitudes  may  be  ex- 
tinguishedj  it  is  said,  that  servitudes  are  extinguished 
when  the  things  are  in  such  a  situation  that  they  can  no 
longer  be  used  and  when  they  remain  perpetually  in  that 
situation.     But  if  the  things  are  re-established  in  such  a 
manner  that  they  may  be  used  the  servitude  will  only 
have  been  suspended,^^     And  in  page  256,  it  is  said,  a 
servitude  may  be  extinguished,  by  a  renunciation  of  the 
party  either  express  or  implied;  as  permitting  the  party 
from  whom  the  servitude  is  due  to  build  a  wall  or  house^ 
&c. 

The  distinction  between  an  extinguishment  and  sus- 
pension is  very  well  illustrated  by  the  two  cases  put  by 
Domat,  Lib.  1.  Sec.  6.  fo.  207.  Tit.  Services.  If  the  pro- 
prietor of  the  land  or  tenement  for  which  the  service  was 
established  acquired  the  property  of  the  land  or  tene- 
ment which  serves,  and  afterwards  sells  it  again,  without 
reserving  the  service,  it  is  sold  free;  for  the  service  was 
annulled  and  is  not  re-established  to  the  prejudice  of  the 
new  purchaser. 

But  if  between  the  land  or  tenement  which  serves  and 
that  to  which  the  service  is  due  there  be  another  land  or 
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tenement  which  hinders  (he  use  of  the  service,  the  ser^ 
vice  is  suspended  only  while  the  obstacle  remains.  Here 
it  is  seen,  that  when  the  act,  which  prevents  the  service, 
is  by  the  party  himself,  to  whom  the  service  is  due,  it  is 
wholly  extinguished.  But  when  by  another  it  is  only 
suspended;  because  it  was  not  his  fault  or  neglect  that  it 
was  not  demanded.  And  that  distinction  will  be  found  to 
run  through  all  the  books.  ^  . 

Let  us  now  see  what  act  of  the  party  will  amount  to  a  \ 
renunciation  or  extinguishment  of  his  right.  That  has 
indeed  been  shewn  to  a  considerable  extent  by  the  cases 
which  have  been  already  adduced.  But  I  will  endeavor 
to  show  that  it  is  a  general  principle  both  of  the  common 
and  civil  law,  that  any  right  may  be  destroyed,  not  only 
by  an  act  of  the  party  positively  destructive  of  the  right 
itself,  but  by  an  act  incompatible  with  the  nature  or  exer- 
cise of  it.  Thus,  for  instance,  by  the  old  common  law  the 
^ving  a  bond  for  the  payment  of  money  by  a  master  to  his 
servant  or  villain,  or  bringing  an  action  against  him 
amounted  to  a  manumission  or  extinguishment  of  his  J 
right  of  service,  because  such  acts  were  inconsistent  with 
the  relation  of  ip»ter  and  servant,  2  Blk.  Com.  92.  By 
the  civil  law  even  admitting  the  servant  to  set  at  the 
masters  table  amounted  to  a  manumission,  1  Brown  Civil 
Law  109.  If  one  holding  an  office  accept  another  incon- 
sistent with  it,  even  though  it  be  an  inferior  one,  it  will 
be  an  extinguishment  of  the  other,  Millwood  vs.  Thatch* 
er,  2  Term  Rep.  81.  By  the  marriage  of  an  obligor  with 
an  obligee  the  debt  is  extinguished,  S  Bacon  107,  Tit. 
Extinguishment.  If  any  one  stands  by  and  see  another 
build  on  his  land  without  interposing  his  claim  his  right 
is  extinguished,  Tarrant  vs.  Terry,  1  Bay  240.  East  India 
Company  vs.  Vincent,  2  Atk.  83.  So  if  a  person  have  a 
ri^t  of  way  from  one  close  to  another  and  he  grant  the 
close  to  different  persons  his  right  is  destroyed.  Dill  vs. 
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Balshorpe,  Cro.  Eliz.  300.  All  these  cases,  and  many 
more  which  might  be  added  if  necessary,  go  to  establish 
the  general  principle  that  two  inconsistent  rights  can 
not  exint  together,  and  that  the  creation  of  a  new  and  in- 
consistent ri^t  by  the  party  himself,  is  an  extinguish* 
ment  of  a  former  one.  And  having  establi:}hed  the  gen- 
eral principle  it  only  remains  to  shew  by  particular  cases 
the  application  of  those  principles  to  the  case  now  under 
consideration.  In  2  Jacob's  L.  D.  448.  Tit.  Extinguish- 
ment, it  is  said,  A.  has  a  stream  of  water  which  runs 
through  a  leaden  pipe,  if  B.  purchase  the  land  and  destroy 
the  pipe,  the  water  course  is  extinct,  because  by  this  he 
declares  his  intent  and  purpose  that  he  will  not  enjoy 
them  together..  So  a  way  is  extinguished  by  unity  and  is 
not  revived  by  severance,  for  which  Bulstrode  is  cited. 
See  also  1  B.  &  P.  373,  Whaley  vs.  Thompson. 

In  the  Louisiana  Code  it  is  said,  ^^  servitudes  are  extin- 
guished by  renunciation  otvohmJlary  release  of  them  by 
the  owner  of  estate  to  whom  they  are  due.  This  renun- 
ciation may  be  ex[Mress  or  tacit.  The  release  of  the  ser- 
vitude is  tacit  when  the  owner  of  the  estate  to  which  it  is 
due  permits  the  owner  of  the  estate  chained  vnAx  the  ser- 
vitude to  build  on  it  such  works  as  presuppose  an  annir 
hUatum  of  the  right,"  246,  258.  Frcnn  this  authority  it 
appears  that  two  things  are  necessary  to  effect  the  object, 
1.  That  the  works  constructed  be  of  a  permanent  solid 
kind,  such  as  ^^  a  wall  or  edifice."  2.  That  they  present 
an  absolute  obstacle  to  every  kind  of  exercise  of  the  ser- 
vitude. Now  the  case  put  by  way  of  illustration  is,  ^'  when 
the  owner  of  the  Estate  to  which  the  servitude  is  due  per- 
mits the  owner  of  the  estate  charged  with  the  servitude  to 
build,"  &c.  But  it  will  equally  follow,  and  still  more 
strongly  as  1  have  already  shewn,  when  the  owner  him- 
self who  claims  the  servitude  commits  the  act.  Thus  in 
the  case  from  Jacobs,  L.  D.  where  the  stream  of  water 
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vms  diverted  by  the  person  entitled  to  the  use  of  it  having 
cut  the  pipe  through  which  it  was  conveyed,  it  was  held 
that  the  right  was  extinguished.     Yet  when  a  person  has 
a  right  of  way  to  a  spring  and  the  spring  becomes  dry, 
though  the  right  cease  for  a  time,  if  the  spring  chance  to 
flow  again  the  right  revives,  \  Dom.  306;  which  also  sup- 
ports the  distinction  before  kdd  down  between  an  act  of 
the  party  and  the  act  of  God  or  of  the  law.     And  it  ap- 
pears to  have  been  determined  as  early  as  the  Year  BookS| 
that  an  incorporeal  hereditament  once  extingaisbed  can 
be  revived  only  by  a  new  grant.  Year  Book,  SI  Ed.  S, 
2.     2  Blk.  Com.  177.    And  in  the  case  of  Marvin  vs. 
Stone,  9  Cowen's  Rep.  807,  Judge  Southerland  says, 
*^  the  rule  is  universal  that  when  the  remedy  is  suspen- 
ded by  the  act  of  the  parly  entitled  to  it,  it  is  gone  forev- 
er.*'  James  vs.  Morris  Jfr.  268«  I  do  not  mean  that  a  per- 
son  will  lose  a  right  by  merely  ceasing  to  use  or  exercise. 
itj  but  he  must  do  some  act  by  which  he  secures  to  him- 
self some  other  thing  inconsistent  with  the  enjoyment  of 
the  former.     In  Domat  218,  it  is  said,  '^  it  betw^n  two 
houses,  one  of  which  cannot  be  raised  so  high  as  to  pre-  , 
jiidice  the  prospect  of  the  other,  there  stands  a  third  house,  ' 
which  not  being  liable  to  the  same  service  has  been  rai- 
sed and  does  obstruct  the  said  prospect,  the  proprietor  of 
the  house  who  owes  the  service  may  raise  his.^'  The  rea- 
son is,  because  the  privilege  has.  become  useless  and  can- 
not be  enjoyed.    But  if  the  intervening  house  chance  to 
be  removed  the  service  is  recovered.     But  suppose  he ; 
who  claims  the  service  should  put  up  the  intervening 
house  himself,  will  it  then  be  pretended  that  he  can  re- 
vive the  service  by  pulling  it  down.    I  presume  not.  Be- 
cause the  obstacle  raised  by  himself  was  of  as  permanent 
a  nature  as  the  estate  to  which  the  service  was  due.     And 
in  that  case  even  the  accidental  falling  of  the  house,  much 
less  the  pulling  of  it  down,  by  the  party  himself,  could 
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not  restore  a  right  which  he  had  voluntarily  relinquish^ 
ed.  And  here  also  another  distinction  may  be  observed, 
that  when  a  right  is^  suspended  by  the  act  of  God,  as  by 
the  drying  up  of  the  spring,  it  will  revive  again,  if  the 
spring  chance  to  flow.  But  if  it  be  suspended  by  the  act 
of  the  party,  as  by  building  a  house  or  wall,  it  would  not 
be  restored  even  though  the  obstacle  should  be  removed 
by  a  stroke  from  heaven.  I  think  therefore,  from  these, 
considerations,  that  the  two  propositions  with  which  I 
commenced  are  most  conclusively  established — 1.  That 
a  servitude  is  extinguished  by  any  obstruction  of  a  per- 
manent nature  by  the  party  himself  to  whom  the  service 
is  due,  (or  by  his  consent,)  or  by  the  voluntary  acquisi- 
tion or  acceptance  of  any  other  ri^ht  or  privilege  incom- 
patible with  the  exercise  or  enjoyment  of  it.  And  2. 
That  being  once  lost  it  is  gone  forever,  and  can  never  be 
revived  but  by  a  new  grant.  The  principle  will  not  ap- 
ply where  the  obstruction  16  for  a  temporary  purpose,  even 
though  formed  of  the  most  indestructable  materials,  nor 
when  it  is  permanent  if  in  aid  of  the  other,  even  though 
they  cannot  be  enjoyed  at  the  same  time,  but  must  be  ex- 
ercised alternis  visibus.  Thus  for  instance,  if  the  creek 
had  been  obstructed  for  the  purpose  of  transporting  a  sin- 
gle crop  across  it,  or  a  threshing  machine  had  been  erec^ 
ted  for  the  use  of  the  mill;  even  though  the  mill  must  have 
stood  still  during  its  operation,  J[)ecause  these  would  be 
considered  only  as  different  parts  of  the  same  system.  It 
is  only  when  from  its  nature  the  obstruction  is  permanent, 
^  or  the  use  continuous  and  incompatible,  that  such  a  con- 
sequence will  result.  Let  us  then  see  whether  the  case 
now  under  consideration  is  of  that  description. 

It  will  be  observed  that  the  stream  was  entirely  obstruc- 
ted by  a  dam,  so  that  even  the  merchant  mill  was  not  kept 
in  operation  by  the  water  passing  down  the  natural  current 
of  the  creek.     But  it  was  diverted  from  its  natural  course 
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into  two  artificial  canals,  by  which  it  was  conveyed  to 
the  respective  mills.  And  it  is  not  pretended  that  the 
merchant  mill  could  be  kept  in  operation  while  the  other 
wa3  supplied  with  water  through  the  natural  channel  of 
the  creek.  The  -enjoyment  of  one  therefore  was  incom* 
patible  with  the  use  of  the  other. 

Let  us  now  test  the  principle  by  supposing  the  plaintiff 
to  have  erected  the  same  works  with  the  consent  of  the 
defendant.  Would  it  not  have  amoimted  to  a  destruction 
of  his  right  ?  Most  unquestionably ;  because  there  would 
not  have  been  a  moment  of  time  when  he  could  have 
claimed  the  enjoyment  of  it.  And  in  that  case  it  will  not 
be  pretended  t4iat  it  would  be  restored  by  the  accidental 
burning  of  the  mill,  or  the  blowing  up  of  the  dam.  And 
is  the  principle  less  strong  because  it  is  the  act  of  the  de- 
fendant himself }  So  far  from  it,  upon  every  principle  of 
law  it  operates  more  forcibly  against  hin). 

Hitherto  the  case  has  been  eonsidered  as  if  between  the 
defendant  and  Mr.  Pinckney,  of  whom  he  purchased-— 
But  1  think  it  of  no  unimportant  consideration  4hat  the 
present  plaintiff  was  a  purchaser  for  a  bona  fide  conside- 
ration at  the  time  when  the  defendant  had  thus  proclaimed 
to  the  world  that  the  privilege  which  he  now  claims  was 
useless  and  even  incapable  of  being  enjoyed  by  him. 

But  it  is  said  the  erection  of  the  new  building  was  not 
incompatible  with  the  enjoyment  of  the  original  right,  for 
it  was  »ti\\  exercised  and  enjoyed  by  raising  the  water  for 
the  purpose  of  flowing  rice.  This  argument  is  built  on  a 
total  mi-»conception  of  the  foundation  of  defendants  claim. 
It  assumes  for  its  basis,  that  the  defendant  had  purchased 
the  abstract  right  of  overflowing  the  plaintiff's  land.— > 
Now  there  is  no  evidence  to  justify  such  a  proposition  — 
All  that  can  be  contended  for  is,  that  as  he  purchased  the 
mill,  the  pond,  dam,  &c.  passed  with  it  ;  and  that  being 
entitled  to  the  mill  he  is  entitled  to  every  thing  that  is  ne- 
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cessary  to  the  enjoyment  of  it.  Let  us  then  suppose  that 
the  mill,  dam,  pond,  &c.  with  all  the  right,  members,  and 
appurtenances,  had  been  specifically  conveyed,  (and  the 
defendant  centdinly  cannot  claim  more  by  this  deed,) 
what  then  would  he  have  acquired  ?  )Vhy  the  right  of 
keeping  up  the  pond  for  the  purposes  of  the  mill,  but  for 
no  other  purpose.  Take  for  instance  the  case  put  by  Do- 
mat.  If  a  spring  from  whence  a  neighbor  has  a  right  to 
fetch  water  happens  to  be  dried  up  he  will  lose  the  right 
to  enter  on  the  ground  where  the  spring  was.  1  Dom.  106. 
And  for  the  most  obvious  reason.  The  object  for  which 
the  entry  was  allowed  having  ceased,  the  right  ceased 
with  it  Thus  if  a  person  should  have  a  right  of  way 
'  over  another's  land  to  church,  if  the  church  should  hap- 
pen to  be  burnt,  his  right  of  way  would  cease.  Nor 
would  it  revive  though  a  theatre  should  be  built  in  the 
same  place.  For  his  ri^t  of  way  was  to  church,  and  not 
to  a  theatre.  The  raising. the  pond  for  the  purpose  of 
flowing  the  rice,  did  not  arise  from  any  privilege  connec- 
ted with  the  use  of  the  mill,  but  from  the  ownership  of 
the  soil,  which  conferred  no  right  to  throw  the  water 
back  upon  the  plaintiff's  land.  And  not  having  been  done 
in  pursuance  of  the  right  now  set  up,  can  add  no  strength 
to  the  defence.  Indeed  the  part  of  the  ground  where  the 
pond  was,  having  been  converted  into  a  rice  field  furnish- 
es additional  evidence  of  an  intention  to  abandon  it  as 
a  mill  pond. 

It  is  said  that  the  flood  gates  were  kept  up  during  this 
whole  period;  but  that  is  susceptible  of  the  same  answer: 
They  were  kept  hanging  to  their  lunges.  But  they  were 
as  complete^  divorced  from  the  mill  as  if  it  had  been 
burnt  down.  Indeed  for  the  purposes  of  the  question 
now  under  consideration,  the  mill  must  be  considered  as 
entirely  annihilated,  becs^use  it  was  kept  in  operation  by 
means  uncpnnected  with  the  pond  which  is  said  to  have 
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been  purchased,  and  as  unconnected  \vitb  the  flood  gates 
tts  if  they  had  been  placed  on  the  top  of  the  Andes.  Rai- 
sing the  water  therefore  occasionally,  for  the  purpose  of 
flowing  the  rice  field  furnishes  no  evidence  of  an  inten- 
tion to  preserve  the  original  right ;  but  was  calculated  to 
authorise  a  contrary  inference,  as  it  was  converted  to  an<* 
other  and  different  use,  entirely  distinct  from  the  original 
object,   . 

In  the  course  of  the  discussion  the  words  forfeiture, 
abandonment,  and  extinguishment  have  been  indiscrim- 
inately used.  For  instance  it  has  been  contended  that 
the  defendant  has  forfeited  or  abandoned  his  right,  &c. 
These  words  have  been  made  the  subject  of  criticism  on 
the  other  side.  It  is  contended  that  they  relate  only  to 
franchises,  corporation  rights,  &c.  and  that  a  person  can 
not  abandon  or  forfeit  a  freehold  by  mere  nonuser.  But 
it  will  be  observed  that  this  is  not  a  question  on  the  con- 
struction of  an  instrument  of  writing  in  which  the  precise 
definition  of  words  is  to  be  ascertained.  Whether  the 
most  appropriate  terms  have  been  observed  throughout 
the  discussion  is  therefore  quite  unimportant  to  the  main 
objfM^t  of  our  enquiry.  But  I  observe  that  by  the  oivil 
la^w  writers  these  terms  and  others  are  indiscriminately 
used.  In  the  Louisiana  Code  the  title  of  the  first  chapter 
on  this  subject  commences,  ^^  How  servitudes  are  extin- ; 
guished."  And  in  enumerating  the  several  methods  the  ^ 
fourth  is,  by  the  abandonment  of  that  part  of  the  estatej 
whirh  owes  the  servitude.  Justinian  uses  the  words/, 
quibus  modis  finitur,  by  what  method  or  in  what  manner 
it  is  terminated.  Cooper  J.  468.  The  language  of  Hein- 
neecius  on  the  Pandects  is,  Quem  admodum  servitutcs 
amittunter,  247.  Pothier  in  his  Digest  of  the  Pandects 
makes  use  of  the  same  language,  amittunter  prediales 
&ervitutes,  &c.  4  Pothier  352.  The  ease  therefore  is  not 
to  be  determined  by  a  criticism  upon  words.    I  hare  eho- 
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sen  the  word  ^'  extinguishment,"  whether  it  is  most  ^y' 
propriate  or  not  I  do  not  know,  but  it  appears  to  me  to  be 
sufficiently  intelligible.  But  the  defendants  counsel  are 
labouring  under  an  error  in  supposing  that  the  plaintiff 
claims  from  the  defendant  an  abandonment  or  forfeiture 
of  some  part  of  his  freehold  or  something  incident  or  be- 
longing to  it.  Neither  of  which  is  contended  for.  The 
defendant  does  not  lose  or  abandon  any  part  of  his  planta- 
tion by  changing  the  use  of  it.  And  if  he  did  the  plaintiff 
would  not  acquire  it.  The  plaintiff  does  not  claim  any 
thing  from  the  defendant.  The  land  overflowed  was  as 
much  the  property  of  the  plaintiff  when  covered  by  the 
defendants  mill  pond  as  it  is  now*  Instead  of  asking  or 
taking  any  thing  from  the  defendant  he  only  claims  the 
right  of  using  or  enjoying  what  is  his  own.  The  right  to 
overflow  the  plaintiffs  land  is  not  even  an  incident  to  the 
defendants  land  any  more  than  the  roundness  of  a  ball  is 
incident  to  the  matter  of  which  it  is  composed.  It  is  an 
incidental  quality  without  which  it  may  as  well  not  exist. 
Drawing  off  the  water  does  not  effect  the  right  of  the  land 
any  more  than  cutting  a  slice  from  the  ball  does  the  matter 
which  enters  into  its  composition.  It  changes  its  quality, 
but  may  improve  its  value.  That  is  a  matter  of  which 
the  party  himself  was  alone  entitled  to  judge.  The  de- 
fendant undoubtedly  thought  he  was  improving  the  value 
of  his  purchase  by  abandoning  the  lower  mill  and  building 
ithc  other.  It  was  his  own  act  and  the  plaintiff  only  claims 
Hhe  benefit  resulting  from  it. 

A  servitude  is  required  in  this  case  by  the  defendant 
from  the  plaintiff  of  overilowing  his  land.  That  says  the 
author  above  mentioned  may  be  extinguished  "  by  aban- 
doning that  part  of  the  estate  which  owes  the  servitude." 
It  was  the  plaintifTs  which  owed  the  servitude,  and  that, 
the  defendant  has  abandoned.  Suppose  that  instead  of  a 
right  to  overflow  his  land  it  was  a  right  of  way  to  his  own 
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and  by  erecting  a  mill  he  had  overflowed  his  own  land, 
so  that  the  way  had  become  useless,  would  it  not  have 
amounted  to  an  extinguishment  of  his  right?  Is  it  not  in 
principle  the  same  as  the  case  already  mentioned  of  cut- 
tingoflfthe  pipe?  The  defendant  has^cut  offa  natural  pipe 
by  diverting' the  water  into  an  artifieiai  one  for  another 
and  more  useful  purpose. 

So  far  I  have  endeavored  to  support  my  opinion  by  au- 
thority. But  it  is  said  that  the  common  law  is  nothing 
more  than  common  sense,  or  rather  that  it  is  the  perfection 
of  reason.  Let  us  then  consider  the  case  apart  from  au- 
thority, and  endeavor  to  illustrate  it  by  a  few  cases  ad- 
dressed immediately  to  the  understanding. 

Suppose  a  person  to  be  the  owner  of  a  house  with  an- 
tient  lights  which  no  person  has  a  right  to  obstruct.  If 
he  erect  a  house  or  put  up  a  wall  directly  covering  his 
windows,  has  he  not  extinguished  his  light  himself  as  ef- 
fectually as  if  he  had  blowed  out  his  candle?  It  does  not 
require  a  reference  to  Coke,  Justinian,  or  Domat  to  es- 
tablish that  fact.  Surely  then  it  would  amount  to  a  li- 
cense to  his  neighbor  to  put  up  a  similar  building  on  his 
adjoining  lot.  Suppose  A.  to  have  a  right  of  way  over 
the  land  of  B.  If  he  erect  a  house  on  his  own  land  in 
such  a  manner  as  to  obstruct  the  passage  into  the  lands  o^ 
B.  does  he  not  effectually  destroy  his  right  of  way  ?  -  Cai 
he  claim  a  right  the  enjoyment  of  which  he  has  ren 
dered  impossible  by  his  own  act  ?  These  cases  are  sa 
plain  that  they  must  be  comprehended  by  every  one. 
Suppose  in  the  case  before  us,  the  defendant  in- 
stead of  purchasing  a  mill  pond  with  the  right  of 
flowing  the  plaintiffs  land,  had  purchased. arrable  land 
with  a  right  of  way,  to  haul  away  his  crop.  If  he  had 
erected  the  mill  which  he  now  has,  and  thrown  the  whole 
of  his  land  under  water  by  converting  it  into  a  pond, 
would  he  not  have  destroyed  his  right  of  way  ?    Must 
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Mr.  Pinckney  have  kept  open  a  road  which  terminated 
at  an  impassable  lake;  a  way  which  the  owner  himself  had 
voluntarily  destroyed.  It  is  impossible  that  such  a  posi- 
tion can  be  maintained.  I  will  put  but  one  other  case  to 
shew  how  a  right  may  be  extinguished  by  implication. — 
Suppose  General*  Hampton  instead  of  purchasing  the 
mill  and  mill  pond  had  purchased  the  tract  of  land  which 
Mr.  Taylor  now  owns,  would  not  Mr.  Pinckney  by  sel- 
ling that  land  have  destroyed  his  own  mill  ?  By  selling 
that  part  of  the  land  with  all  the  rights,  members  and  ap* 
purtenances  thereimto  belonging  without  reserving  the 
right  of  overflowing,  he  would  have  impliedly  lost  the 
right,  because  it  would  be  inconsistent  with  the  enjoy- 
ment of  the  thing  which  he  had  conveyed.  And  being 
once  destroyed  would  never  revive  but  by  a  new  grant. 
And  in  what  respect  does  the  case  now  under  considera- 
tion di£fer  from  those  to  which  I  have  referred  ?  The  de- 
fendant has  by  his  own  free  will  and  accord  abandoned 
the  privilege  to  which  he  was  entitled.  He  has  cut  away 
his  dam,  drawn  off  the  water,  and  turned  his  pond  into 
an  arable  field ;  he  has  obstructed  the  natural  current  of 
the  creek,  and  turned  it  into  other  channels ;  he  has  built 
a  permanent  valuable  mill  on  the  land  before  overflowed 
by  the  pond ;  he  has  thus  relinquished  the  privilege  to 
which  he  was  entitled,  for  these  new  born  privileges  of 
his  own  creation,  the  enjoyment  of  which  it  is  admitted  is 
\  incompatible  with  the  former  state  of  things.  For  nine 
years  has  the  claim  now  set  up  been  dispensed  with,  and 
in  all  possibility,  but  for  the  accidental  circumstance  of  the 
destruction  of  the  new  mill,  a  revival  of  it  never  would 
have  been  attempted.  Indeed  it  ought  not  to  be  spoken 
of  as  a  matter  of  conjecture.  No  person  in  bis  senses 
would  have  erected  a  merchant  mill  in  a  mill  pond.  The 
very  fact  of  having  built  on  the  land  previously  occupied 
by  the  pond  carried  with  it  irresistable  evidence  to  all 


JANUARY  TERM.  lid 

the  world  that  the  pond  was  forever  abandoned.  And 
but  for  the  unfortunate  destruction  of  mill  and  the  blow- 
ing Up  of  the  dam,  the  idea  of  reviving  it  never  would 
have  occurred.  But  if  defendant's  tight  had  not  become 
e:Ktinguished,  "vi^hen  would  it  have  become  so  ?  Might  he 
revive  it  at  any  indefinite  period  ?  Was  the  plaintiff  bound 
to  wait  for  fifty  years,  and  leave  his  plantation  a  wilder- 
ness while  the  defendant  was  trying  experiments,  conver- 
ting ponds  into  rice  fields,  and  rice  fields  into  mill  ponds, 
lAitil  he  had  ascertained  the  success  of  all  these  ex- 
periments ?  This  is  a  question  of  great  public  interest, 
an4  it  is  time  that  it  should  be  settled  upon  some  known 
and  fixed  principles.  It  must  be  recollected  that  the 
plaintiff  has  ri^^ts  as  well  as  the  defendant,  and  all  he 
asks  is  that  he  should  be  permitted  to  enjoy  these  rights 
undisturbed.  The  defendant  having  made  his  election 
ought  to  be  bound  by  it,  and  in  my  opinion  had  no  further 
right  to  disturb  the  plaintiff  in  the  full  enjoyment  of  his 
property.  I  am  satisfied  with  the  verdict  both  as  it  re- 
gards the  law  and  the  facts,  and  the  motion  must  there- 
fore be  refused.  New  Trud  Refused. 


Nancy  Jones,  et.  al.  AdmV.  vs.  David  Anderson,  Ordi- 
nary. 

To  suit  on  an  administration  bond,  the  declaration,  going  only 
for  the  penalty  without  setting  out  breaches,  die  defendant 
craved  oyer,  set  out  the  conditions  and  pleaded  perfonnance. 
The  plaintifi'  replied  that  the  adm'x.  had  not  truly  administered, 
because  she  haul  not  paid  a  certain  debt.  Demurrer,  on  the 
ground  that  plaintiff  did  not  allege  that  the  administratrix  had 
assets  to  pay  the  debt.    Demurrer  supported. 

Suit  cannot  be  brought  on  an  administration  bond  against  the  su- 
reties until  the  adm'r.  has  been  called  to  account  and  a  judg- 
ment obtained  ag^ainst  him. 

But  where  creditors  sue,  quere  if  it  is  enough  to  shew  a  judgment 
against  the  administrator  on  a  plea  of  plene  administravit,  and 
a  return  of  nulla  bonal  Or  should  further  proceedings  be  had 
against  the  administratorl 

This  was  an  action  of  debt  brought  on  an  administra- 
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tion  bond  given  to  the  plaintiff  as  ordinary  for  Laurens 
district,  against  the  administratrix  and  her  sureties.  The 
declaration  was  on  the  penalty  of  the  bond,  without  set- 
ting out  the  condition  and  assigning  breaches.  The 
defendants  craved  oyer  of  the  bond  and  condition  and  after 
setting  them  out  pleaded  periormance  generally.  The 
plaintiff  replied  that  he  ought  not  to  be  barred,  because 
the  said  administratrix  did  not  well  and  truly  administer 
according  to  law,  all  and  singular  the  goods,  chattels,  and 
credits  of  the  said  intestate  which  came  into  the  hands  of 
the  said  administratrix,  in  this,  to  wit,  that  the  said  ad- 
ministratrix did  not  pay  over  to  a  certain  Thomas  and 
Samuel  Rogers  a  certain  debt,  upon  which  they  had  ob- 
tained judgment  against  her  as  administmtrix.  To  this 
replication  the  defendants  filed  a  special  demurrer,  on 
the  grounds,  1st.  That  it  was  not  alleged  in  the  rejriica- 
tion  that  Nancy  Jones  as  administratrix  had  been  cited  to 
account  before  the  ordinary;  and  2ndly.  That  it  was  not 
alleged  in  the  replication  that  Nancy  as  administratrix 
as  aforesaid  had  in  her  hands  assets  sufficient  to  pay  and 
discharge  the  said  judgment;  and  Srdly.  That  it  did  not  ap< 
pear  from  the  replication,  but  that  the  defendant  Nancy, 
the  administratrix,  had  fully  administered  the  estate, 
which  the  defendants  alleged  to  be  the  truth  and  that  the 
replication  in  other  respects  was  informal  and  insufficient. 

His  honor  overruled  the  demurrer.  From  whose 
judgment  the  plaintiff  appealed. 

Dufdapy  for  the  motion. 

Irby^  contra. 

Curia,  per  Colcock,  J. — In  this  case  the  motion  must 
prevail.  The  demurrer  was  improperly  overruled.  The 
defendant  demurs  because  it  is  not  stated  that  she  had  as- 
sets sufficient  to  pay  the  judgment  in  question;  and  it  is 
clear  that  the  replication  is  insufficient  and  does  not  state 
a  breach  of  the  bond;  for  an  administratrix  is  not  bound  to 
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pay  ail  the  debts  of  an  intestate.  She  is  only  bound  to 
pay  so  far  as  the  assets  will  go,  and  according  to  a  parti- 
cular order  prescribed  by  law ;  so  that  if  she  has  fully  ad- 
ministered, or  has  only  so  much  in  her  hands  as  will  pay 
the  bond  creditors,  and  this  is  a  demand  on  open  account, 
she  has  been  guilty  of  no  breach  of  her  bond.  In  answer 
to  this  it  is  said,  that  she  might  plead  that  she  had  fully 
administered.  But  the  reply  to  that  is  first,  that  she  was 
not  prepared  for  that,  for  she  is  so  charged  as  to  make  her 
liable  at  all  events.  It  is  not  put  on  the  footing  of  her  ha- 
ving assets.  She  therefore  denies  that  enough  has  been 
stated  to  charge  her.  Suppose  to  the  action  of  the  two 
Rogers  against  her  she  had  pleaded  plene  administravit, 
and  the  verdict  had  been  given  for  her  on  that  plea,  and 
the  plaintiff  had  chosen  to  take  judgment  for  assets  quan- 
do  acciderunt,  has  she  been  guilty  of  any  breach  of  her 
bond  f  Certainly  not.  If  the  facts  stated  are  not  sufficient 
to  charge  the  defendant,  under  any  circumstances,  the 
pleading  is  insufficient.  If  in  one  of  the  events  a  defen- 
dant is  liable,  it  is  not  sufficient  to  state  one  of  them.  As 
in  an  agreement  with  an  alternative  condition,  to  return  a 
horse  or  pay  his  value,  she  was  not  bound  to  pay  unless 
see  had  assets,  and  therefore  it  should  have  been  stated 
that  she  had  them,  or  that  she  had  acknowledged  that  she 
had  them,  to  which  she  may  have  replied  according  to  the 
circumstances  of  the  case.  It  may  be  enough  for  the 
present  disposition  of  the  case  to  stop  here,  but  as  another 
ground  of  demurrer  has  been  taken,  which  may  again  be 
taken  to  the  replication,  after  it  is  amended,  it  is  perhaps 
the  duty  of  the  court  to  express  an  opinion  on  it.  It  is 
the  first  ground  of  demurrer  stated  in  the  brief.  That  the 
administratrix  has  not  been  summoned  before  the  Ordina- 
ry to  account,  and  therefore  cannot  be  sued,  according 
to  the  decisions  in  the  case  of  Simkins  vs.  Powers, 
2  Nott  and  M*Cord  213.  and  Ordinary  vs.  Williams  and 
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Parkham,  1  N.  &  M^C.  587.  I  confess  that  I  have  found 
some  difficulty  in  coming  to  a  determination  on  this  point. 
The  cases  referred  to  are  all  cases  of  claims  by  distribur 
tees,  and  there  did  appear  to  be  some  room  for  adbtinction 
as  to  their  claims  and  those  of  a  creditor,  as  the  condition 
of  the  bond  does  indeed  refer  the  adjustment  of  the  claims 
of  distributees  more  directly  to  the  Ordinary  than  to  any 
other  tribunal.  But  when  the  rights  of  distributees  have 
been  settled  in  a  court  of  Equity,  and  the  administrator 
fixed  with  a  liability,  we  have  permitted  the  parties  to 
sue  on  the  bond,  and  to  take  judgment  against  the  sure- 
ties for  the  amount  established  to  be  due  by  the  other  tri« 
bunal.  Cureton  vs.  Shelton  3  M'C.  412:  so  that  I  am  sat- 
isfied that  the  principle  on  which  the  cases  hav«  been  de- 
cided applies  as  well  to  creditors  as  to  distributees. 

The  responsibility  of  the  sureties  is  an  ultimate  one, 
and  therefore  a  demand  on  the  part  of  the  applicant  mast 
have  been  substantiated,  and  the  responsibility  of  the  ad- 
ministrator established,  before  they  can  be  sued  on  the 
bond.  As  to  creditors,  that  may  be  done  perhaps, as  w^ll 
on  the  plea  of  plene  administravit  to  the  action  brought 
against  the  administrator,  in  his  representative  capacity, 
as  it  could  be  by  the  Ordinary  or  by  a  court  of  Equity. 
But  this  is  indispensable  before  action  can  be  brought  on 
the  bond.  This  subject  is  discussed  in  the  case  of  Lining 
V.  Giles,  2  Const.  R.  Tread.  720.  It  was  an  action  by  a  cred- 
itor, where  Mr.  Justice  Brevard  says,  it  is  held  that  ^^  no 
action  can  be  maintained  on  an  administration  bond  where 
the  breach  assigned  thereon  is  the  nonpayment  of  a  debt 
or  a  devastavit,  but  only  for  not  exhibiting  a  true  inven- 
tory and  account.  For  it  is  said  in  the  words  of  the  con- 
dition of  the  bond,  ^^  he  shall  well  and  truly  administer," 
are  construed  to  apply  merely  to  the  bringing  in  of  a  true 
inventory  and  account,  and  this  is  supported  by  4  Burns 
Eqc.  L.  428;  1  Salk.  315;  Toller 382.  Where  a  judgmentia 
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obtained  against  an  administrator,  his  goods  cannot  be  ta- 
ken until  a  nulla  bona  be  returned  against  the  goods  of 
the  intestate.  1  Saund.  219.  The  Judge  proceeds — "  If 
the  administrator  is  not  personally  liable  till  after  such  an 
execution  and  return,  upon  what  principle  can  it  be  con- 
tended that  his  sureties  are  liable  ?  Sureties  are  entitled 
to  the  protection  of  the  law.  They  are  only  eventually 
liable  in  default  of  their  principal.  His  default  ought  to 
be  proved  by  proper  evidence  in  a  case  wherein  he  is 
made  a  party,  and  has  an  opportunity  of  defending  him- 
self. The  plaintiff  ought  to  have  sued  out  a  fieri  facias 
on  the  judgment  confessed  by  the  administrator,  and  if 
that  had  been  returned  nulla  bona,  he  ought  next  to  have 
proceedi^d  against  the  administrator,  and  proved  that  he 
had  wasted  the  assets,  before  he  could  be  entitled  to  an 
action  against  the  sureties."  And  the  cases  of  Braxton 
vs.  Spotsylvania,  1  Wash.  31.  Call  vs.  Ruffin,  1  Call 
Rep.  333,  and  Gordon's  Administrators  vs.  Justices  of 
Frederick,  1  Munford  1,  all  directly  support  the  doctrine. 
The  Judge  then  concludes  that  ^'  the  court  of  Ordinary 
HUT^t  have  been  applied  to,  to  coerce  the  administrator 
to  account ;  and  thus  the  assets  might  have  been  ascer- 
tained and  made  answerable."  The  first  of  the  cases  refer- 
red to  above,  of  Braxton  vs.  Spotsylvania,  was  an  action 
of  debt  on  an  executor's  bond,  which  is  in  almost  the  same 
terms  of  our  administration  bonds,  to  subjebt  the  sureties 
to  the  payment  of  a  bill  of  exchange,  on  which  no  action 
had  been  brought  against  the  executor ;  but  it  was  atledg- 
ed  that  he  paid  debts  of  an  inferior  grade  and  wasted  the 
assets,  which  was  denied.  The  jury  found  the  debt  due 
and  that  Moore  had  wasted  the  estate.  Upon  which  two 
questions  were  raised,  1.  Whether  an  action  could  be 
maintained  before  a  judgment  first  had  by  the  plaintiff 
against  the  representative  of  the  debtor,  and  an  execution 
retoraed  nulla  bona.     Now  although  the  case  differs 
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from  the  one  which  we  have  now  before  U9,  in  this,  that 
no  judgment  had  been  obtained  by  the  creditor,  yet  the 
court  went  into  the  consideration  of  what  was  necessary 
to  be  done  before  suit  could  be  brought  upon  the  bond, 
and  after  deciding  that  the  creditor  should  have  obtained 
judgment,  they  held  that  the  creditor  ought  to  have  shewn 
by  his  action  against  Moore,  the  executor,  that  he  had 
committed  a  devastavit.  A  suggestion  of  a  devisavit  may 
be  likened  to  a  criminal  prosecution,  and  an  executor 
shall  not  be  presumed  guilty  of  a  devastavit  until  it  is 
found  against  him  by  a  verdict.  It  may  be  objected  that 
the  act  does  not  prescribe  that  a  creditor  shall  not  go 
against  the  sureties  in  the  first  instance,  and  therefore  the 
action  should  be  maintained,  to  which  the  answer  pre- 
sents itself,  that  it  is  an  established  principle  of  construc- 
tion, that  when  the  statute  gives  a  remedy  not  known  to 
the  common  law,  its  rules  and  the  practice  of  the  court 
founded  on  the  reason  of  the  thing  shall  be  pursued. 
Therefore  we  are  all  of  opinion  that  the  judgment  of  the 
general  court  be  reversed."  The  case  of  Gordon's  ad- 
ministrators vs.  Justices  of  Frederick  was  in  its  particu- 
lars exactly  the  case  before  us,  on  an  administration  bond 
and  in  a  case  of  a  creditor  who  had  obtained  judgment, 
and  to  this  the  plea  was  payment  and  fully  administered. 
But  it  did  not  appear  that  there  had  been  any  intermedi- 
ate suit  fixing  a  devastavit.  The  jury  found  a  verdict  for 
the  plaintiff  subject  to  the  opinion  of  the  court,  whether 
an  action  on  the  administration  bond  could  be  maintained 
without  shewing  in  evidence  in  such  action  a  judgment 
in  an  action  of  devastavit  against  the  administrator.  The 
county  court  gave  judgment  for  the  defendants,  which  on 
an  appeal  to  the  district  court,  was  reversed  and  from  that 
judgment  of  reversal  the  defendants  appealed.  The  case 
is  elaborately  argued  and  considered,  and  the  case  of 
Braxton  v  Spottsylvania  which  had  been  questioned  is  sup- 
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ported;  and  they  say  the  decision  was  right,  that  a  deyas* 
tavit  must  be  previously  Mly  established.      But  says 
Judge  Tucker,  who  delivered  the  opinion  of  the  court, 
that  brings  us  to  the  enquiry,  by  what  course  of  proceed- 
ing this  fact  may  be  found  against  an  executor.     And  here 
he  goes  into  a  review  of  the  various  methods  which  have 
been  formerly  pursued  in  both  courts  in  England,  of  a  re- 
turn of  the  sheriff,  proceeding  by  writ  of  scire  facias,  by 
writ  of  of  Enquiry,  and  lastly  by  action  of  debt  on  the 
original  judgment.     The  judge  then  remarks,  the  execu- 
tor in  either  case  can  plead  plene  administravit  or  any 
other  plea  which'puts  his  defence  on  the  event  of  assets, 
(unless  the  first  judgment  were  of  assets  in  future,)  or  the 
declaration  should  surest  the  accrual  of  assets.     The 
reason  is,  it  would  be  contrary  to  what  is  admitted  by  the 
first  judgment;  for  if  he  had  no  assets  he  should  have 
pleaded  it;  for  it  is  a  general  rule,  that  if  a  party  do  not 
avail  himself  of  the  opportunity  of  pleading  matter  in  bar 
to  the  original  action,  he  cannot  afterwards  plead  it  either 
in  another  action  founded  on  it  or  on  a  scire  facias.    The 
action  of  debt  on  the  first  judgment  (he  concludes,)  is 
the  dearest^  simplest  and  most  unexceptionable  course 
of  proceeding,  for  here  the  whole  matter  is  set  forth  and 
the  executor  or  administrator  put  on  his  guard;  where- 
as by  this  mode  of  proceeding  on  the  bond  and  assigning 
a  breach  in  a  replication,  there  is  great  room  for  surprise. 
In  another  part  of  the  opinion  speaking  of  the  means  by 
which  a  creditor  may  get  at  the  administrator  or  executor 
who  has  not  made  an  inventory,  he  says  he  may  be  sum- 
moned before  the  ordinary,  and  that  that  course  is  con- 
formable to  the  practice  in  England,  and  for  which  he  re- 
lies on  Nelson's  Lex  Testamentaria  355.  Sir  Thomas 
Raym.  Rep.  470. 6  Term  Rep.  6.  And  he  adds  by  the  same 
course,  the  account  of  his  executorship,  which  is  also  to 
be  exhibited,  ^^  when  thereunto  required  by  the  court" 
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may  likewise  be  obtained.  And  surely  thiaeourse  is  infin- 
itely more  likely  to  attain  the  great  ends  of  justice  than 
to  trust  to  a  common  jury  to  adjust  and  settle  a  complica* 
ted  account  of  an  executor  or  administrator's  transactions 
between  a  creditor  and  the  sureties;  or  should  a  resort  to 
a  court  of  Chancery  be  necessary  that  may  be  had  to  dis- 
cover concealed  assets. 

Upon  the  whole  I  am  satisfied  that  no  action  should  be 
had  on  the  bond  until  by  a  proper  course  of  proceeding 
the  claim  of  the  creditor  be  established  and  it  be  ascer- 
tained that  there  are  assets  sufficient  to  pay  his  demand 
or  a  devastavit  clearly  and  formally  established  against 
the  administrator. 

The  condition  of  the  bond  is  to  be  construed  as  impos- 
ing an  ultimate  liability  depending  on  the  establishment 
of  the  liability  of  the  administratrix  to  be  ascertained  ac- 
cording to  the  established  forms  of  law.  As  if  A.  pro- 
mise to  pay  to  B.  a  demand  which  he  claims  of  C.  provi- 
ded C.  should  prove  unable  to  pay;  in  which  case  A.  must 
sue  C.  and  {»*ove  his  incapacity  to  pay  before  he  can 
sue  B. 

Demurrer  sustained,  (a) 

(a J  Lyles  vs.  Caldwell,  3  M'Cord  225.  Ordinary  vs.  Mad- 
dox,  lb.  237.  Cureton  vs.  Shetton,  lb.  412.  See  also  Magwood 
Ts.  Butler,  Harper  C.  R.  264.  Glenn  vs.  (Donner,  lb.  267.  and 
KiUingsworth  vs.  Wade,  Columbia  May  1829,  and  the  next  case 
in  the  text  of  Wallace  vs.  James. 
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Jonathan  Wallace  ads.  John  S.  James,  Commission- 
er in  Equity. 

A  suit  at  law  cannot  be  maintained  on  the  bond  of  a  Guardian  or 
Committee  of  a  Lunatic,  unless  the  Guardian  has  accounted,  or 
a  specific  sum  is  ascertained  to  be  due. 

The  Chancellor's  ordering  the  Bond  to  be  sued  at  Law  can  give  no 
jurisdiction. 

Where  Guardians  and  Trustees  fail  to  make  their  annual  returns 
as  required  by  the  act  of  Assembly,  they  must  be  proceeded  a- 
gainst  in  Equity,  and  not  at  law. 

Nancy  Meheig  was  appointed,  by  the  Court  of  Chance- 
ry, committee  to  a  Lunatic,  and  she  gave  Bond  as  usual 
to  the  Commissioner  in  Equity,  to  account  annually  be- 
fore him,  and  the  defendant  Wallace  was  her  surety  on 
the  bond.  Nancy  Meheig,  as  usual,  not  having  account- 
ed annually,  as  she  should  have  done,  was  summoned  by 
the  Commissioner  to  do  so,  but  she  neglected  to  comply, 
and  she  was  reported  to  the  Chancellor  as  a  defaulter,  un- 
der the  act  of  1824,  whereupon  that  court  ordered  suit  to 
be  brought  on  her  bond,  at  law.  Under  this  order  the  de- 
fendant as  surety  was  sued,  and  the  question  made  before 
his  honor  Judge  Waties,  who  heard  the  cause  at  Laurens 
Spring  Term,  1826,  was,  whether  an  action  at  law  could 
be  maintained  on  the  bond,  no  proceedings  having  been 
had  in  the  court  of  Equity  against  the  principal  to  account, 
and  no  specific  sum  assessed  against  her  by  any  court  ha- 
ving jurisdiction  of  her  accounts.  The  question  was  tri- 
ed on  demurrer.  His  honor  gave  judgment  for  the  plain- 
tiff.    Defendant  appealed. 

(TNeaUy  for  the  appellant. 

Irbjfy  contra. 

Curia,  per  Nott,  J.     The  only  question  in  this  case  iSy 

whether  an  action  can  be  maintained  in  a  court  of  law  on 

a  guardianship  bond?     This  question  has  already  been 

twice  decided  in  this  court.     Guardians  are  trustees  for 

their  wards.     The  fidiciary  character  in  which  they  act  is 

pl 
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exhibited  on  the  face  of  the  bond.  And  the  very  object 
of  a  writ  against  a  guardian  is  to  ascertain  whether  he  has 
filithfally  discharged  his  trust.  It  is  therefore  clearly  a 
case  of  Equity  jurisdiction.  Whenerer  the  guardian  has 
accounted,  or  whether  he  has  or  not,  as  soon  as  any  spe- 
cific sum  is  ascertained  to  be  due,  an  action  may  be  brought 
on  the  bond  for  the  purpose  of  recovering  that  amount. 
(a)  It  is  contended  that  the  order  of  the  Chancellor  di- 
recting the  bond  to  be  put  in  suit,  gives  jurisdiction  to  the 
court.  But  it  is  not  in  the  power  of  the  chancellor  to 
transfer  the  jurisdiction  of  that  court  to  a  court  of  law^. 
That  order  is  supposed  to  have  been  made  in  pursuance 
of  the  provisions  of  the  act  of  1824.  But  that  act  does 
not  confer  any  such  authority.  It  enjoins  it  upon  the 
chancellor  as  a  duty,  to  require  guardians  and  trustees  to 
make  accurate  returns  of  the  disposition  of  the  funds  in 
then*  hands  belonging  to  infants.  It  makes  it  the  duty  of 
the  commissioners  at  every  court,  to  make  a  report  of  all 
guardians  and  trustees  who  have  neglected  to  make  such 
returns.  iTie  act  then  proceeds  "  to  make  it  the  duty'* 
of  such  {»-esiding  judge,  (meaning  the  Chancellor,)  to  or- 
der proceedings  immediately  to  be  taken  be/ore  the  Cam- 
misHoner,  for  compelling  such  guardian  or  trustee  to  ren- 
der a  full  account  before  the  next  sitting  of  such  court, 
and  make  such  further  and  other  order  as  may  be  neces- 
sary to  justice  and  to  a  correct  and  honest  administration 
of  the  estate  of  minors  and  cestuique  trusts^  to  discharge 
such  guardian  or  trustee  and  appoint  others,  or  to  make 
such  order  as  to  him  may  seem  meet,  saving  and  reserv- 
ing in  all  cases  a  right  of  appeal  to  the  appeal  court. — 
The  act  throughout  couples  guardians  and  trustees  togeth- 
er as  possessing  the  same  character,  but  contemplates  the 
^*"~— '     '        " '  I  -■■■,.  — ^- — .    .      .. 

fa  J  See  all  the  cases  collected  and  reviewed  in  Killingsworfli 
vs.  Wade  and  others,  Ck>lumbia,  May,  1829,  on  the  Equity  side 
of  the  court,  and  in  the  preceeding  case  in  the  text. 
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«ourt  of  equity  as  possessing  the  sole  and  exclusive  ju- 
riadiction  over  them.  It  must  be  seen  at  first  view,  that 
the  court  of  law  is  utterly  incompetent  to  the  duties  re- 
quired by  the  act.  The  forms  of  proceeding  will  not  au- 
thorise it.  It  is  said  the  court  may  give  judgment  for  the 
penalty.  But  that  would  only  be  laying  the  foundation  of 
a  recurrence  to  the  court  of  equity  for  relief.  The  legis- 
lature could  never  have  intended  that  the  court  of  equity 
should  send  the  parties  to  a  court  pf  law  to  run  the  whole 
round  of  litigation  incident  to  those  courts  for  the  purpose 
of  brio^ng  them'  back  to  the  same  court  for  relief.*  For 
iti^  in  that  court  alone  that  complete  and  adequate  relief 
can  be  administered  at  last.  Indeed  if  there  is  any  part 
pf  the  equity  jurisdiction  which  is  particularly  valuable, 
it  is  tl^t  which  the  chancellor  exercises  in  the  cases  of 
trustees,  guardians,  and  minors.  I  am  of  opinion  there- 
fore  that  the  decision  of  the  judge  below  ought  to  be  re- 
versed, and  that  judgment  be  given  for  the  plaintiff  in 
demurrer. 

Judgment  ret^ersed. 


Ds.  Thomas  Wells  vs.  James  Kennerly. 

Where  a  person  who  hires  a  Slave  sends  for  a  physician  to  attend 
him  while  sick,  the  person  so  employing  the  Doctor,  and  not 
the  owner  of  the  Slave,  is  liable  to  the  Physician. 

From  the  nature  of  the  bailment  the  obligation  is  imposed  on  the 
person  hiring  the  slave. 

Defendant  hired  his  slaves  to  Miss  Adams  and  E.  Peck, 
who  caUed  on  plaintiff  to  attend  them  while  sick,  inform « 
iDghim  that  they  belonged  to  defendant,  who  was  charg- 
ed by  plaintiff.  The  case  was  tried  on  summary  process. 
The  only  question  was,  whether  the  defendant  was  liable 
UBder  the  circumstances,  or  whether  the  physician  should 
have  charged  the  hirers  who  employed  him.     Several 
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witnesses  were  examined  as  to  the  custom  of  the  countr  j 
in  the  payment  of  medical  hills  incurred  for  hired  slaves, 
but  they  differed  in  opinion.  The  Court  decreed  for  the 
defendant. 

M^ClifUocky  for  the  motion. 

Greggj  contra. 

Curia  per  Colcock,  J.  In  this  case  the  motion  must 
be  refused — whether  it  be  determined  by  the  rules  of 
law  or  the  policy  of  the  country.  There  is  no  privity  of 
contract  between  the  plaintiff  and  defendant,  and  a  vol- 
untary service  rendered  to  a  slave,  when  his  waster  is  at 
hand  cannot  create  a  respohsibib'ty,  except  under  some 
peculiar  circumstance  of  sudden  emergency.  The  service 
was  rendered  to  the  defendant,  and  was  for  his  immediate 
benefit.  It  may  be,  and  no  doubt  is  always  made  the 
subject  of  contract,  whether  the  expenses  attendant  on 
the  sickness  of  a  slave  shall  be  borne  by  the  master  or 
the  person  who  hires  him.  If  by  the  former,  the  amount 
can  be  deducted  out  of  the  wages.  If  by  the  latter,  he  is 
of  course  answerable  to  the  physician.  So  that  it  is  ev- 
idently more  proper  to  charge  the  person  employing.  It 
is  in  the  regular  and  natural  course  of  business,  and  in 
conformity  with  the  abstract  principles  of  the  law.  Some- 
thing was  said  as  to  custom  in  this  case,  but  custom  is 
wholly  out  of  the  question.  There  is  not,  nor  indeed 
can  be,  any  custom  on  the  subject,  .which  will  controul 
the  law  Look  at  the  disagreement  which  appears  among 
the  very  few  witnesses  introduced  on  this  occasion.  A 
custom  to  prevail  must  be  general,  uniform,  convenient, 
and  well  established.  Now  this  custom  is  heard  of  for 
the  first  time  in  this  court.  Our  books  furnish  no  such 
case ;  but  on  the  contrary  there  are  those  which  are  most 
clearly  opposed  to  any  such  implied  obligation  as  is  here 
contended  for.  In  the  2  vol.  Const.  Rep.  p.  348,  the 
judge  says,  if  one  has  my  fence  out  of  repair  and  choses 
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to  repair  it,  he  cannot  charge  me ;  nor  can  he  afterwards 
take  away  plank  which  he  has  nailed  to  it.  And  in  Dun- 
bar vs.  Williams,  10  Johns.  249,  it  was  expressly  deter- 
mined, that  a  physician  who  had  attended  a  slave  without 
the  master's  knowledge  or  consent,  could  hot  maintain  an 
action  against  the  master.  Indeed  there  is  no  foreseeing 
the  consequences  that  might  result  to  the  owners  of 
slaves;  if  they  were  to  be  made  liable  for  any  services 
rendered,  or  articles  furnished  to  their  slaves.  In  the 
case  before  us,  from  the  very  nature  of  the  obligation 
imposed  on  the  person  hiring,  the  absolute  control  over 
the  slave  is  given  up  by  the  master.  The  obligation  to 
supply  his  daily  or  hourly  wants  must  necessarily  be  as- 
sumed by  the  person  who  takes  this  absolute  possession 
of  a  slave.     The  motion  is  dismissed. 

Decree  affirmed. 


Gapfnbt  vs.  Bbanham. 


The  court  will  not  order  a  consolidation  where  one  of 
the  cases  is  within  the  Summary  Process  jurisdiction,  and 
the  other  beyond  it. 


N.  R.  Eayxs  vs.  J.  W.  Terry. 

The  Commissioners  of  the  Roads  are  aathorised  by  the  act  of 
1788  to  cut  down  and  use  such  native  forrist  trees  as  are  unre- 
claimed and  unappropriated  to  any  particular  use,  as  qaay  be 
near  the  high  roads,  private  paths,  bridges,  &c.  for  the  purpose 
of  making  and  repau'ing  them,  notwithstanding  the  trees  are 
enclosed  m  a  fence. 

Trees  reserved  for  ornament,  and  those  cultivated  for  use,  have 
always  been  exempted. 

This  was  an  action  of  trespass  quare  dausum  fregit, 
tried  at  Chester  Spring  Term,  1826,  in  which  the  defen- 
dant was  charged  with  entering  the  enclosed  lands  of  the 
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plflintiff,  near  the  village  of  Chester,  and  cutting  down 
and  carrying  off  plaintiff's  trees.  Defendant  admitted  the 
trespass  as  alleged,  and  stated  in  his  {dea,  that  being  over- 
seer of  the  roads  near  the  land  of  plaintiff,  he  in  pursuance 
of  an  order  irom  the  Commissioners  of  Roads  for  his  dis- 
trict  or  division,  without  making  or  tendering  any  com- 
pensation to  the  plaintiff,  committed  the  trespass  complai- 
ned of,  and  so  justified  under  the  act  of  the  legislature  of 
1788.  The  plaintiff  demurred  generally,  and  defendant 
joined  in  demurrer.  The  court  gave  judgment  for  defen- 
dant in  demurrer.  The  plaintiff  appealed  on  the  grounds 
that  the  act  of  1788  did  not  authorise  the  commissioners 
to  enter  enclosed  grounds  and  cut  the  timber  without  ma- 
king or  tendering  compensation,  and  if  it  did  that  it  was 
unconstitutional  and  void;  and  that  no  such  power  was 
given  under  the  act  of  1788. 

WiUiams,  for  the  plaintiff.  The  law  msdces  a  great 
difference  between  entering  inclosed  and  uninclosed 
grounds.  The  laiv  of  possession  proved  that.  So  a  party 
may  justify  an  assault  and  battery  in  defence  of  his  pos- 
session. Hunting  is  allowed  on  uninclosed  grounds,  but 
not  so  in  fields.  M'Conrico  vs.  Singleton,  2  Const.  Rep. 
244.  Broughtonvs.  Singleton,  2  N.  &  M'C.3S8.  The  legis- 
lature then  did  not  intend  enclosed  grounds  to  be  entered. 
Besides  what  kind  of  wood  was  to  be  taken?  Fruit 
trees,  shade  trees,  or  ornamental  trees  ?  May  the  eom*- 
missioners  take  the  rock  which  the  defendant  has  brou^t 
to  build  with  ? 

EUiaon  and  A.  W.  Thompson^  contra.  Timber  trees 
have  a  distinct  meaning.  \i  did  not  mean  fruit  or  shade 
trees.  Suppose  the  whole  country  was  inclosed,  how 
would  the  roads  be  repaired  ?  Lindsay  vs.  Commission- 
ers, 2  Bay  38.  Stark  vs.  M'Gowen,  1  Nott  &  M'Cord 
387.  Vattell  B.  II.  Ch.  X.  §132. 

Curia,  per  Johnson,  J.     The  counsel  for  the  plaintiff 
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have  not  insisted  on  the  first  ground  of  this  motion,  and 
since  the  case  of  Lindsay  vs.  the  Cooimissioners,  2  Bay 
38,  the  constitutional  right  to  exercise  this  power  purely 
for  public  purposes,  has  not  as  far  ts  I  can  learn,  ever 
been  seriously  doubted.  All  the  cases  proceed  on  the 
ground  that  there  is  a  tacit  reservation  in  every  grant  of 
freehold,  of  so  much  as  maybe  necessary  for  the  ordinary 
purpose  of  making  roads  and  public  highways  ;  and  as  a 
part  of  the  eminent  domain,  the  legislature  has  a  righ; 
to  set  it  apart  for  that  use,  when  public  convenience  re- 
quires it.  Stark  vs.  M'Gowen,  1  Nott  and  M'Cord  387. 
State  vs.  Singleton,  and  Commissioners  vs.  Withers. 

The  act  of  1788  declares  ^^  that  the  commissioners  of 
the  roads,  or  a  majority  of  them,  according  to  their  res- 
pective divisions,  shall  have  full  power  to  cut  down  and 
make  use  of,  any  timber,  wood,  earth,  or  stone  in  or  near 
the  said  high  roads,  private  paths,  bridges,  creeks  and 
water  courses,  for  the  purpose  of  mij<:ingand  repairing  the 
same,astothemshalIseemnecessary.'^P.  L.  445.  And  the 
argument  of  the  counsel  in  support  of  the  second  ground, 
is  th^t  the  defendant  was  not  justified  in  cutting  .the  tre^s 
in  question,  because  they  were  inclosed  within  a  fence, 
and  he  urges  that  this  was  such  an  appropriation  of  them  to 
the  private  use  of  the  plaintiif  as  to  take  them  out  of  the 
meaning  of  the  act,  contending  that  the  same  literal  con- 
struction of  the  act  which  would  justify  the  defendant  in 
cutting  them  would  also  justify  his  taking  the  trees  of  an 
orchard,  or  those  reserved  for  ornament,  or  even  in  de- 
molishing buildings  for  the  purpose  of  these  repairs. 

The  terms  of  the  act  appear  to  me  ex  vi  termini  to  refer 
exclusively  to  native  forest  timber  trees,  and  in  their 
practical  application,  which  genisrally  furnishes  the  safest 
guide  to  their  interpretation,  trees  reserved  for  ornament 
and  those  cultivated  for  use,  have  always  been  respected 
as  exempted  from  the  operation  of  the  act.     The  trespass 


128  COLUMBIA,  1827. 

complained  of  in  this  case  is  for  cutting  native  forest  trees^ 

unreclaimed  and  unappropriated  to  any  particular  use,  and 

the  circumstance  that  they  were  inclosed  in  a  fence  is  all 

that  is  relied  on  by  the  plaintiff.     If  by  an  ordinary  fence 

the  right  to  use  them  is  taken  away,  a  furrow  or  ideal  line 

must  have  the  same  effect,  and  the  act  would  exhibit  the 

strange  absurdity  of  conferring  a  right  without  the  power 

of  using  it. 

Motion  re/used. 


Julius  M.  Martin,  et.  al.  vs.  Robert  Latta. 

The  lands  of  an  intestate  may  be  sold  under  an  execiltion  obtain- 
ed against  the  administrator,  without  making  the  heirs  parties 
to  the  proeeedings,  notwithstanding  there  may  be  sufficient 
personsu  assets  to  satisfy  the  del>t8. 

This  was  a  suit  for  partition  of  a  tract  of  land  among  the 
demandants,  which  had  been  sold  by  virtue  of  an  execu- 
tion against  the  administrators  of  John  Martin  deceased, 
the  father  of  the  demandants.  The  defendant,  the  pur- 
chaser under  the  sheriff  «ale,  pleaded  that  he  was  not  a 
cotenant  with  the  demandants,  and  that  he  was  legally 
seized  and  possessed  of  the  land  in  dispute  in  his  own 
demesne  as  of  fee.  The  only  question  submitted  to  the 
decision  of  the  court  was  whether  the  lands  of  the  intes- 
tate could  be  sold  by  the  sheriff,  under  an  execution  ob- 
tained against  the  administrator,  there  being  sufficient  per- 
$onal  assets  to  pay  the  debts,  without  making  the  heirs 
parties  to  the  proceedings.  His  honor  judge  Waties,  who 
heard  the  cause  at  York,  was  of  opinion  that  the  lands 
were  liable  to  be  sold  under  the  execution  and  non-suited 
the  demandants,  who  now  brought  up  the  question  to 
this  court. 

Rogers  contended  that  lands  could  not  be  sold.     No 
power  is  given  to  an  administrator  over  them.  He  read  the 
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^  Sec.  oi  the  act  of  1789,  Public  Laws  494.  That  act 
says  the  growing  crop  shall  pass  with  the  lands.  Why 
protect  emblements  and  not  the  land  itself?  The  perso- 
nal property  is  the  primary  fund  for  the  payment  of  debts. 
3Des.  Rep.  115.  4  Des.  Rep.  S29.  2  M'Cord's  Ch. 
302.  The  writ  of  attachment  in  this  case  did  not  mention 
the  lands.  But  the  judgment  was  entered  up  against  the 
lands.  To  permit  the  lands  to  be  sold,  would  be  putting 
them  entirely  within  the  power  of  the  administrator.  The 
administrator  should  his  interest  be  different  from  those  of 
the  heir  at  law,  might  destroy  the  rights  of  the  heir,  by 
his  own  misconduct  in  not  paying  the  debts. 

The  case  of  Ash  vs.  Livingston,  2  Bay  80,  he  thought 
not  exactly  like  the  present  case.  As  to  D'Urphey  vs. 
Nelson,  2  Brev.  MS.  Rep.  23.  (a)  he  thought  it  as  much 


faj  jyUrfihey  vb.  ^Tehoiu  In  the  Constitutional  Court  ^t 
Columbia^  Nov.  1803     Present  all  the  J^d2:es,  except  Bay^  J. 

This  action  was  brought  to  try  titles  to  land,  and  was  tried  be- 
fore Grimke,  J.  in  the  District  Court  of  Fairfield.  The  defend- 
ant claimed  the  land  in  dispute  by  virtue  of  a  deed  of  conveyance 
from  the  sheriff  of  Camden  District,  made  pursuant  to  a  sale  under 
an  execution  sued  out  upon  a  judgment  obtained  by  Minor  Winn 
against  the  administrators  of  Wm.  D'Urphey  deceased,  the  fa- 
ther of  the  plaintiff,  (who  claimed  as  heir  at  law  of  the  said  de- 
ceased,) upon  a  bond  given  by  the  deceased  who  died  intestate. 
The  judgment  was  produced  in  evidence;  and  upon  looking  into 
the  record  it  appeared  the  administrators  had  made  default,  and 
the  judgment  was  entered  up  according  to  the  usual  form  in  such 
cases. 

It  was  objected  on  the  part  of  the  plaintiff  that  the  lands  of  the 
intestate  were  not  liable  to  seizure  and  sale  under  the  judgment 
and  execution  against  his  administrators;  particularly  as  the  judg- 
ment was  taken  by  default,  and  there  had  been  no  pleadings  to 
render  the  lands  liable  upon  a  deficiency  of  personal  assets,  ac- 
cording to  the  old  rule  of  court  which  requires  a  suggestion  that 
there  are  lands,  &c.  This  objection  was  held  good  by  Grimke,  J. 
and  the  sheriff's  deed  held  void,  as  founded  upon  a  sale  mad^ 

R  1 
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for  bim  as  against  him.  The  MS.  case  was  somewhat 
different  from  a  note  of  the  same  case  by  Judge  Brevard 

-  >  III   — — ^»  ■■'■      !■  ■■  I  11  I  .1.  I. 

without  legal  authority;  and  in  consequence  the  verdict  was  for 
the  plaintiff*.  The  defendant  appealed. 

The  motion  in  this  court  wai^  argued  by  Blanding  for  the  de- 
fendant, and  Evans  for  the  plaintiff. 

By  the  Court.  At  the  common  law  lands  were  not  subject  to 
execution.  Goods  and  chatties  might  baseized  and  sold  by  writ 
of  fi.  ^.  and  the  profits  of  land  could  be  taken  by  levah  facias. 

The  Stat.  13  Ed.  1.  C.  18.  Westm.  2.  gave  the  writ  of  eligit, 
which  was  the  first  remedy  given  against  lands  in  England. 
The  remedy  by  statutes  merchant  and  stable,  and  by  elegit,  was 
by  judgment  and  execution,  or  eorr^n/y^for  satksfaetion  of  debtaao- 
knoWledged  by  record,  by  virtue  whereof  the  lands  were  deli" 
vered  to  the  creditor,  by  process  directed  to  the  sheriff,  and  ap- 
preciated by  the  jury,  2  Woodd.  145. 

At  common  haw,  upon  the  death  of  the  ancestor,  his  lands  des- 
cended to  the  heir,  and  were  not  liable  for  the  debts  of  the  ances- 
tor, except  such  as  were  due  by  specialty,  wherein  the  heir  was 
named.  And  if  the  heir  aliened  before  action  brought,  the  cre- 
ditor was  without  remedy.  So  if  the  debtor  devised  away  his 
land,  the  devisee  was  not  liable  for  his  debts. 

The  Stat.  3  and  4  W.  and  M.  c.  14.  P.  L.  87,  makes  the  heir 
answerable  for  the  value  of  the  lands  descended;  and  avoids  such 
devises  to  the  prejudice  of  creditors;  and  the  value  of  the  lands 
descended  is  to  be  ascertained  by  a  jury. 

The  Stat.  5  Geo.  2  C.  7.  P.  L.  250,  enacts  "  That  lands,  ne- 
''  groes,  and  other  hereditaments  and  real  estates,  of  persons  in- 
'^  debted,  shall  be  liable  for  their  debts,  and  shall  be  assets  for  the 
'^  satisfaction  thereof,  in  like  manner  as  real  estates  are  by  the 
**  law  of  England  liable  by  »/iecialty,  and  subject  to  like  remediet, 
"  &c.  for  seizing,  extending,  selling  and  disposing  thereof  for  such 
"  debts,  in  like  manner  as  personal  estates  in  the  plantations  are 
**'  seized,  extended,  sold  or  disposed  of  for  satisfaction  of  debts." 

First.  Lands  of  the  debtor  are  made  liable  for  all  his  debts,  and 
are  made  assets  for  satisfying  the  same,  in  like  manner  as  real 
estates  are  liable  in  England  by  sfiecialty ,  to  wit: 

1.  The  lands  are  liable  from  the  time  of  the  judgment  rendered 
against  the  debtor  himself,  if  judgment  be  recovered  iii  his  life 
time. 
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in  his  Digest  2  vol;  p.  2.     The  case  of  Webb  vs.  Baker, 
1  Haywood  45,  was^  a  well  considered  case.     As  to  the 

2.  They  are  made  liable  in  the  hands  of  the  heir,  though  he  is 
not  named  in  the  contract;  and  though  the  contract  be  simple  and 
not  in  writing. 

3.  They  are  liable  in  the  hands  of  the  heir  from  the  time  that 
suit  is  commenced  against  him. 

4.  They  are  liable,  or  rather  the  heir  is  answerable  for  their 
value  if  aliened  by  him  before  suit  brought. 

6.  They  are  liable,  though  devised  by  the  debtor. 

Secondly.  The  hinds  of  the  debtor  are  made  subject  to  iike  rc- 
meditB  for  seizing  and  disposing  thereof  for  his  debts,  in  hke  man- 
ner z&ficTBonalentatCB  in  the  plantations  are  seized  and  disposed  of 
for  satis^ction. of  debts;  that  is  to  say,  they  are  made  Uable  to  be 
taken  by  writ  of  fi.  fa.  in  all  cases  where  chattels  are  so  liable, 
and  sold  &c.,  or  to  whatever  other  remedy  chattels  are  liable  in 
the  respective  Colonies  or  States  of  America. 

Being  made  liable  in  like  manner  as  fiersonal  eacatee,  the  act 
cannot  be  construed  to  make  any  distinction  between  lands  and 
personal  chattels,  but  they  must  be  considered  as  equally  liable 
for  satisfaction  of  debts,  and  to  be  assets  for  that  purpose  in  the 
hands  of  the  personal'  representatives  of  the  debtor.  And  there- 
fore in' this  case,  where  the  judgment  was  recovered  againBt  the 
adminiatrators,  for  the  debt  of  their  intestate,  after  the  lands  of 
the  intestate  had  descended  (as  it  has  been  contended,)  to  his 
heir  at  law,  and  never  came  into  the  hands  of  the  administrators, 
although  upon  the  principles  of  the  common  law  the  heir  should 
have  notice,  and  an  opportunity  of  defending  his  estate  before  he 
can  be  divested  of  it,  and  it  might  be  reasonable  (as  it  has  been , 
argued,)  that  a  sci.  fa.  should  first  go  to  call  uppn  him  to  show 
cause  why  the  lands  should  not  be  taken  to  satisfy  the  debt, 
before  the  execution  should  issue  to  seize  and  sell  the  land,  yet 
as  the  act  of  5  Geo.  2.  makes  no  distinction  between  lands  and 
chattels,  and  contains  nothing  to  show  that  it  was  the  intention 
ofUie  act  to  make  the  lands  liable  only  incases  where  there 
should  be  a  deficiency  of  personal  estate,  the  lands  of  the  intes* 
tate  must  be  regarded  as  liable  to  execution  as  personal  property, 
and  to  be  taken  and  sold  as  such,  without  discrimination  or  ex- 
ception. 

The  act  of  Geo.  2.  was  certainly  intended  for  the  benefit  of  the 
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rule  of  court  in  relation  to  the  plea  of  plene  administravit, 
he  thought  that  the  necessity  of  putting  in  that  jdea,  was 

creditor.  The  rule  of  court  which  requires  executors  and  admin- 
istrators to  file  an  account  of  their  administration  on  oath 
with  their  pleas  of  plene  administravit,  was  intended  for  the  ben- 
efit of  the  creditor  as  well  as  of  the  heir.  But  the  rule  of  court 
which  requires  that  before  judgement  shall  be  rendered  to  make 
lands  of  a  testator  or  intestate  liable,  there  shall  be  a  suggestion  by 
way  of  replication  to  such  plea  of  plene  administravitj  filed  on 
oath,  that  there  are  lands,  &c.  certainly  cannot  repeal,  orprerent 
the  operation  of  the  Stat,  of  Geo.  2.  At  any  rate  it  cannot  aflect 
this  case  where  the  administrators  du\  not  plead  at  all,  but  suffer- 
ed judgment  to  go  by  default.  The  creditor  is  not  to  lose  his  re- 
medy against  the  real  estate  of  his  debtor,  because  the  personal 
representatives  of  tlie  debtor  neglect  or  refiise  ,to  do  their  duty. 
It  is  their  duty  to  see  that  the  personal  assets  are  first-exhausted 
before  t !ie  real  estates  are  resorted  to.  But  the  extreme  anxiety 
observable  in  tlie  common  law  of  England  to  preserve  the  rights, 
and  favor  the  claims  of  the  heir  at  law,  has  been  entirely  dismis- 
sed from  our  law.  The  rights  of  primogeniture  have  been  abol- 
ished, in  consequence  of  which,  and  ^our  act  of  distributions,  the 
heirs  of  the  real  estate,  in  case  of  intestacy »  are  the  same  persons 
who  are  entitled  to  distributive  shares  of  the  personal  estate;  for 
the  estates  real  and  personal  undergo  a  division  and  transmission 
exactly  alike,  so  that  there  cannot  be  any  gr6und  for  contention 
on  the  score  of  interest  between  the  heirs  of  the  land,  and  claim- 
ants of  the  personal  estate,  for  their  claims  are  concurrent,  and  not 
adverse;  they  are  in  fact  the  same  persons:  and  therefore  there 
is  no  reason  for  giving  notice  to  the  heir,  •  or  proceeding  against 
him  by  sci.  fa.  before  issuing  execution  to  sell  and  seize  the  land. 
In  this  case,  however,  it  appears  the  judgment  is  defective  and 
is  now  objected  toby  the  plaintiff,  for  tliat  it  is  entered  up  against 
the  administrators  by  name,  without  specifying  in  what  manner 
the  debt  is  to  be  levied,  or  naming  them  as  administrators.  By 
adverting  to  the  writ  and  declaration  it  is  evident  the  defendants 
were  sued  in  their  representative  character,  and  for  a  debt  of  their 
intestate;  but  the  judgment  is  defective  in  omitting  to  express  in 
what  manner  the  debt  should  be  levied.  Yet  the  sheriff's  deed 
which  cites  tlie  execution,  shows  that  the  execution  authorised 
the  sheriff  to  seize  and  sell  the  lands,  &c.  of  the  intestate  in  the 
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(Grimke's  Exors.  451,)  founded  on  the  r^le  of  law  that 
the  personal  assets  were  to  be  exhausted  before  the  land 
should  be  sold.  The  adnunistrator  has  no  direct  power 
over  the  lands.  He  is  liable  as  any  other  person  for  a 
trespass,  and  jet  indirectly  he  has  power  to  supersede  the 
rights  of  the  heir. 

NoTT,  J.— rlf  the  administrator  plead  the  plea  of  plene 
administravit  and  shews  that  he  has  administered  all  the 
assets^  the  plaintiff  may  allege  that  there  are  lands,  and  it 
has  been  the  practice  to  suffer  the  plaintiff  to  take  judg- 
ment against  the  huids. 

Rogers — He  thought,  that  proceeding  very  proper,  but 
the  heir  should  have  notice  He  should  have  the  oppor- 
tunity to  investigate  the  correctness  of  the  plea  of  plene 
administravit.  If  the  rule  contended  for  in  this  case  was 
sanctioned,  the  heir  may  be  defrauded  in  every  case;  for 
1^  he  knows  nothing  of  the  suits  for  and  against  the  ad- 
ministrator, a  creditor  Qiight  take  out  execution  against 
the  administrator,  entirely  without  the  knowledge  of  the 
heir,  and  before  the  heir  could  possibly  know,  the  sheriff 

hands  of  the  defendants  to  be  administered.  The  court  will  not  lay 
hold  of  this  objection  which  was  not  made  at  the  trial,  to  deprive 
the  defendant  of  a  new  trial.  But  it  is  recommended  to  the  de- 
fendant, to  apply  to  the  district  court  to  amend  the  judgment, 
before  the  new  trial  takes  place;  for  sheriff's  sales  ought  to  be 
fitvored  and  supported  as  far  they  legally  may. 

A  new  trial  was  granted,  fa  J 
Note.  In  Massachusetts,  at  an  early  period  of  their  goveni> 
ment,  the  county  courts  had  jurisdiction  in  testamentary  mat- 
ters. In  the  beginning  they  so  far  followed  the  civil  law,  as 
to  consider  real  estates  as  mere  bona,  and  they  did  not  confine 
themselves  to  any  rules  of  distribution  then  in  use  in  England. 
See  Hutchinson's  Hist,  of  Massach.  vol.  1.  p.  393. 

(a)  See  llciy\\.  43  65  35  9:2  BMker  vs  Webb,  and  Bell  vs.  Hill.  See 
S  Johnson's  N  T.  Term.  Rep.  S51.  Lands  liable  to  pavment  of  debts  bf 
Stat.  5  Geo;  2.  c.  2. 
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maiy  have  sold  his  freehold  and  made  a  title  of  it  to  anoth- 
er. The  heir  cannot  be  deprived  of  his  ngbts  until  he 
has  been  made  a  party  to  the  proceeding.  He  may  be 
absent  from  the  put  of  the  country  where  the  lands  lay 
or  where  the  administrator  resides,  and  the  whole  trans- 
action from  the  beginning  of  the  suit  to  the  sale  of  the  land 
might  be  consummated  without  the  knowledge  of  the  heir. 
It  would  be  committing  the  lamb  to  the  wolfe.  The 
courts  are  said  to  protect  the  heir.  But  in  this  ca^^e  the 
administrator  had  confessed  judgment,  which  was  a  con- 
fession of  assets,  and  this  valuable  tract  of  land  was  put 
imder  the  hammer  to  pay  the  small  balance  on  the  judg- 
ment 

Wallace  Thompson — same  side — Cited  Webber  vs. 
Higgins,  in  Equity. 

WilUams  in  reply. 

CuRiAf  per  CoLOOCK,  J. — ^The  counsel  for  the  appel- 
lant has  presented  some  strong  arguments  i^ainst  the 
construction  which  has  been  long  given  to  the  statute  of 
Charles  in  this  state,  and  pointed  out  very  clearly  the 
technical  difficulty  which  has  resulted  from  that  construc- 
tion, of  selling  one  mans  land  under  a  judgment  and  exe- 
cution obtained  against  another.  But  even  if  the  objec- 
tions were  greater  we  could  not  at  this  day  depart  from 
that  construction  which  the  statute  has  received  for  20  or 
30  years.  For  by  doing  so  we  should  jeopardize  one  half 
of  the  landed  estates  in  the  country.  Since  the  construc- 
tion which  was  given  to  the  statute  by  which  lands  have 
been  considered  as  equally  liable  to  the  debts  of  the  an- 
cestor  as  chatteb^  it  would  not  be  venturing  too  far  to 
say  that  two  thirds  of  the  valuable  land  in  the  state  have 
passed  through  different  hands.  But  when  we  lay  aside 
those  distinctions  between  land  and  personal  property 
which  arise  from  feudal  doctrines,  the  principal  objection 
to  the  construction  which  has  prevailed  here,  is,  that  it 
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operates  to  deprive  the  heir  of  his  land  wilhoat  hio 
knowledge  and  often  times  when  the  personal  ertate  has 
not  been  all  disposed  of. 

But  upon  a  little  examinatidn  we  shall  find  that  from  the 
changes  which  have  taken  place  in  our  laws  of  descents^ 
and  in  the  relative  value  of  real  and  personal  property, 
that  these  objections  have  lost  much  of  their  force,  and 
that  in  truth  nothing  remains  but  the  technical  objection; 
and  the  foisee  of  that  is  much  diminished  by  the  adapta- 
tion of  the  legal  process  to  the  construction  which  has, 
prevailed. 

By  the  act  of  1791  there  is  now  no  individual  who 
stands  ^in  that  relaticHi  to  the  executor  or  administrator 
that  the  heir  at  law  did,  and  consequently  there  is  not 
that  collision  of  interest  which  subsisted  between  them. 
(a)     The  land  as  well  as  the  personal  property  is  distri- 
butable among  all  the  children  in  equal  shares.     So  that 
in  a  case  of  intestacy  all  the  femity  are  interested  in  the 
land;  and  therefore  it  is  not  very  important  which  is  sold 
firat  the  land  or  personalty^    And  in  the  case  (rf  a  devise 
of  land,  the  3.  and  4  Wm.  &  Mary,  Cb»  14,  destroys  the 
old  common  law  notion  that  the  devisee  by  taking  as  a 
purchaser  excluded  the  creditor,  and  the  land^  devised 
are  still  liable  to  the  debts  of  the  testator.     The  devisee 
then  may  very  easily  protect  his  rights  by  making  enquir}- 
into  the  affairs  of  the  estate,  as  he  would  have  an  undoubt- 
ed right  to  do.     Where  the  whole  family  are  interested  in 
the  land,  it  would  be  often  times  a  great  hardship  to  com- 
pel the  executor  or  adminfistrator  to  seU  all  the  personal 
estate  before  the  land;  for  it  frequently  happens  in  the 
present  day  that  the  personal  is  more  valuable  than  the 
real  estate,  and  it  would  amount  to  a  serious  injury  to 
pursue  the  old  common  law  doctrine  which  was  intended 

^aj  SeeHadl  vs.  Hall,  2  M'Gord's  Chancery  Ttcports.  902. 
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for  the  benefit  of  the  heir.  The  technical  objection  has  in^' 
duced  many  persons  to  make  up  their  prbceedings  in  suehu 
manner  as  to  show  a  full  administration  of  the  personal 
estate  and  then  to  suggest  that  there  are  lands,  but  this 
in  fact  did  not  remove  the  difficulty,  for  it  did  not  open^ 
as  a  notice  to  the  heir  or  devisee.  But  this  practice  fell 
into  disuse,  for  it  was  said  if  the  land  was  equally  liable 
with  the  personalty  why  say  any  thing  about  it  in  the  re- 
cord, it  is  enough^  to  frame  the  execution  in  sOch  a  man- 
ner that  the  land  may  be  taken  by  virtue  of  it  and  sold. 
Nothing  is  said  in  the  proceedings  generally  against  a 
debtor  as  to  the  particular  kind  of  property  which  he  pos- 
sesses. It  was  therefore  enough  to  convert  the  old  fi.  ft. 
which  it  is  admitted  was  a  process  operating  at  the  com- 
mon law  only  against  personal  property,  into  an  execu- 
tion against  the  lands  also,  and  this  is  now  invariably 
done.  So  that  notwithstanding  the  true  interpretation  of 
the  statute  of  Charles  may  have  been  that  the  land  should 
be  made  liable  by  proceedings  against  the  heir  or  devisee, 
yet  in  fact  the  purpose  is  sufficiently  effected  by  our  mode 
of  proceeding,  and  the  well  established  doctrines  as  to 
the  rights  of  devisees. 

Motion  DismMsed. 


Survivors  of  Hai^ls,  Kirkpatrick^  &  Co.  vs.  Coe, 

Green,  &  Randolph. 

One  of  sevaral  co-partners  can  discharge  his  iudividoal  debt  to  a 
third  person,  by  releasine  or  giving  a  receipt  to  such  persoR 
for  a  debt  due  by  him  to  the  firm. 

Coe,  Green,  and  Randol[di  had  been  partners  in  the 
business  of  Blacksmiths.  Coe  was  the  only  blacksmith, 
and  was  the  acting  partner  in  attending  to  .the  business  of 
the  concern.  On  the  17th  of  January,  1822,  Green  in- 
troduced Coe  as  a  partner  of  Coe,  Green,  &  Randolph, 
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to  Halls,  Eirkpatrick,  &  Co.  and  requested  them  to  let 
Coe  hare  whatever  might  be  wanted  for  the  shop  on  ac- 
coimt  of  Coe,  Green,  &  Randolph.  The  firm  of  Coe, 
Green,  &  Randolph  was  dissolved  in  Jannarj,  182S, 
though  the  dissolution  was  not  known  to  Halls,  Kirkpat- 
rick,  ft  Co.  before  February  f  823,  and  not  published  un- 
til April  182S.  On  the  13th  February  1823,  the  account 
against  Coe,  Green,  &  Randolph  amounted  to  ^93  82. 
Halls,  Kiritpatrick,  fc  Co.  had  also  a  running  account  a- 
gaioet  Coe  individuaUy ,  which  on  the  3 1  st  of  August,  1 822, 
amounted  to  $248  75,  and  in  September  1823,  to  $388  75. 
Gbe,  Green,  &  Randolph  had  an  account  against  William 
HbH,  one  of  the  partners,  amounting  in  December  1822, 
to  $156  37.  Coe,  Green,  &  Randolph  held  Hayne's  or- 
der for  $74  43,  and  Levy's  order  for  $45,  in  their  favor, 
drawn  on  and  accepted  by  Halls,  Kirkpatrick,  &  Co.  some 
time  in  the  year  1822.  On  the  31st  of  August  1822,  Coe 
being  at  the  store  of  Halls,  Kirkpatrick,  &  Co.  they  re- 
quested him  to  settle  his  private  account  He  said  he 
had  not  the  money,  but  that  they  might  charge  his  private 
account,  amounting  at  that  time  to  $248  75,  to  Coe, 
Gr«en,  &  Randolph ;  he  at  the  same  time  gave  them  in 
the  name  of  his  firm  a  receipt  for  so  much  money  on  ac- 
count. In  February  1823,  before  the  dissolution  of  the 
firm  of  Coe,  Green,  &  Randolph  was  known  to  Halls, 
Kirkpatrick,  &  Co.,  Coe  settled  $248  75  of  his  privdite 
account  with  Halls,  Kirkpatrick,  &  Co.  by  giving  a  receipt 
for  the  shop  account  i^fldnst  William  Hall,  and  by  giving 
up  Hayne^s  and  Levy^s  orders  to  Halls,  Kirkpatrick,  & 
Co.  who  accepted  their. account  against  Coe  individually 
for  that  amount,  and  applied  the  balance  of  $29  37,  as  a 
credit  on  their  account  against  Coe,  Green,  &  Randolph, 
leaving  a  balance  of  $564  45,  for  which  this  action  was 
brought.     Green  and  Randolph  were  not  consulted  by 

Halls,  Kirkpatrick,  &  Co.  in  relation  to  this  settlement, 
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either  in  Auguat  1822,  or  February  182S.  It  also  appear- 
ed  that  Coe  took  the  benefit  of  the  ixison  bounds  act  in 
March  1824,  and  a  witness  swore  he  would  not  have  trus- 
ted him  for  $300,  and  considered  him  insolvent  in  1^2. 
The  technical  objection  to  William  HalPs  account  as  a  dis- 
count, was  waived  by  the  plaintiff.  The  defendant's  coun- 
sel contended  that  the  above  mentioned  settlement  was 
not  sustainable,  and  that  the  amount  of  the  account  against 
William  Hall  and  of  the  two  <mlers,  should  have  been  ap- 
plied to  the  credit  of  the  account  against  Coe,  Green,  & 
Randolph,  and  now  offered  them  together  with  the  orders 
as  a  discount.  The  court,  (James,  J.)  instructed  the 
jury  accordingly,  and  the  jury  found  a  verdict  for  the 
balance  of  $284  58  The  plaintiff  appealed  on  the  ground 
that  the  settlement  was  legal  and  valid,  and  the  discharge 
signed  in  the  partnership  name,  conclusive  against  the 
firm,  and  therefore  the  discounts  should  not  have  been  al- 
lowed. 

PrestaUf  for  the  appeal  cited  1  Montagu  Part.  1.  7 
East.  R.  210. 

DeSauamre^  contra,  cited  1  East.  Rep.  47. 

The  Court.  Cannot  a  member  of  a  firm  receive  mo^ 
ney  on  a  debt  due  to  the  firm,  and  then  apply  the  same  mo- 
ney to  pay  his  private  debt  to  the  very  person  from  whom 
he  received  payment  for  the  debt  due  to  the  firm  ? 

DeSausaure.  He  admitted  that  was  the  very  question 
in  the  case,  and  put  in  the  strongest  point  of  view.  He 
thought  the  partner  could  not,  and  cited  Montagu  on  Part. 
29,  SO ;  4  John.  R.  251,  270,  Livingston  vs.  Roosevelt. 
2  Caines  Rep.  246.  If  the  plaintiffs  knew  that  one  qf  the 
firm  was  committing  a  fraud  upon  the  others  by  paying 
his  private  debts  with  the  money  of  the  firm,  or  by  giving 
the  receipt,  the  transaction  would  not  bind  the  firm.  8 
Ves.  540 ;  li  John.  R.  34. 


JANUARY  TERM.  139 

Greggj  in  replj,  cited  1  Mont.  23 ;  2  Campb.  561 ;  4 
John.  Rep.  280  ;  Addison^s  R.  259  ;  4  Day  428  ;  13  East, 
142. 

Curia, per  Noit,  J;  *  The  simple  question  is,  whether 
one  copartner  can  discharge  his  own  individual  debt  by 
releasing  a  debt  due  to  the  firm  ?  It  is  admitted  that  he 
can  sell  the  goods,  collect  and  pay  aWay  the  money,  give 
receipts,  and  even  pay  his  own  debts  out  of  the  copartner- 
ship funds ;  so  that  if  he  had  received  the  money  in  this 
case  and  returned  it  immediately  to  the  plaintifis,  it  would 
have  been  a  good  discharge  of  both  debts.  If  so,  why 
might  not  the  same  thing  be  effected  by  the  single  opera- 
tion of  executing  mutual  releases.  It  is  much  more  con- 
sonant with  commercial  usage,  and  carries  with  it  less 
suspicion  of  fraud  than  the  mock  ceremony  of  paying  the 
inoney  with  one  hand  and  receiving  it  back  with  the  oth- 
er. But  let  us  test  the  principle  by  bringing  it  down  to 
(he  common  affairs  of  life.  A  physician  may  be  in  the 
habit  of  attending  the  usual  members  of  a  large  commer- 
cial establishment,  and  of  taking  up  goods  from  their  store 
at  the  same  time,  may  not  each  member  of  the  firm  at 
the  end  of  the  year  pay  off  his  account  by  entering  a  cre- 
dit to  the  physician  on  their  books,  and  charging  himself 
with  the  amount  ?  The  same  thing  may  be  done  with  his 
lawyer,  his  tailor,  his  blacksmith,  and  so  on  through  all 
the  relations  in  which  the  diversified  accounts  of  an  ex- 
tensive establishment  can  run.  Neither  would  the  case 
be  varied  if  the  individual  ^ho  has  thus  discharged  his 
own  debt,  should  neglect  to  charge  himself  with  the  a- 
mount  on  the  books  of  the  firm,  even  though  it  were  done 
with  the  express  view  of  defrauding  his  copartners ;  for 
if  the  debt  be  justly  due,  it  is  immaterial  as  it  regards  the 
creditor  to  whom  it  is  paid,  what  are  the  motives  of  the 
debtor,  or  in  what  manner  it  may  affect  the  interest  of 
those  with  whom  he  is  connected.     Each  member  of  a 
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firm  19  the  accredited  agent  of  the  rest.  They  recom* 
mend  him  to  the  world  as  entitled  to  their  confidence,  and 
if  he  abuse  his  trust,  the  loss  must  fall  upon  those  who 
have  conferred  upon  him  such  authority,  and  not  upon 
those  who  have  trusted  him  upon  their  recommendation. 
It  would  be  destructive  of  all  confidence,  and  subversive 
of  the  first  principles  of  such  associations,  if  the  law 
were  otherwise.  The  case  of  Henderson  and  Smith  vs. 
Wild,  2  Campbell  661,  is  in  conformity  with  this  opinion. 
The  defendant  was  a  tailor  and  had  done  business  on  the 
separate  account  of  Smith,  one  of  the  plaintiffs,  he  was 
indebted  to  them  for  goods  which  he  had  taken  up  at  dif- 
ferent times,  and  now  produced  the  receipt  of  Smith,  one 
of  the  plaintiffs,  in  bar  of  the  action.  It  was  alledged 
that  the  receipt  was  obtained  after  the  dissolution  of.  the 
copartnership,  and  antedated' for  the  piirpose  of  giving  ef- 
fect to  the  settlement.  The  court  held  that  the  receipt 
was  good,,  notwithstanding  it  operated  to  the  benefit  of  one 
of  the  plaintiffs  only,^  if  it  were  given  bona  fide.  But, 
that  if  given  after  the  dissolution  of  the  copartnership^ 
and  after  the  advertisement  in  the  Gazette,  it  must  he 
considered  fraudulent  and  void^  It  is  admitted  in  this 
case  that  if  the  receipt  were  given  after  the  partnership 
was  dissolved,  and  after  it  was  known  to  the  plaintiib, 
they  can  de**' ve  no  benefit  jEiom  it ;  aad  that  may  be  n 
question  for  future  investigation.  Some  reliance  has  been 
placed  on  the  circumstance  that  the  individual  account  of 
Coe  wa9  actually  charged  to  the  company  some  months 
before  the  settlement, of  the  accounts  took  place,  but  it 
does  not  appear  to  me  to  vary  the  question ;  for  althou^ 
one  partner  cannot  bind  the  company  to  pay  his  individu* 
al  debts,  and  the  plaintiffs  could  not  if  they  had  sued,  haye 
recovered  the  amount  of  that  account  against  Coe,  Gveej^^ 
&  Randolph,  yet  as  Coe  thought  proper  to  pay  it  himself^ 
it  was  immaterial  whether  it  stood  in  the  books  as  a 
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charge  against  him'or  against  the  firm*    I  am. of  ojunion 
that  a  new  trial  ought  to  be  granted. 

CoLcoGK,  J.  dissented  from  the  result  of  the  opinion, 
but  gave  no  reasons.  ., 

New  trial  granted. 


BoTCE  VS.  Barksdale,  Sheriff  of  Laurens. 

Where  a  defendant  is  in  gaol  under  a  Ca.  Sa.  and  escapes,  tfae 
plaintiff  has  two  remedies  against  the  Sheriff,  i.  e.  An  action  of 
debt,  wherein  he  will  be  entitled  to  recover  the  whole  amount 
of  his  judgment  against  the  prisoner ;  or  an  action  on  the  ca%c 
for  damages  by  reason  of  the  escape,  in  which  the  jury  will  be 
'.allowed  to  assess  damages  according  to  the  drcumstanoes. 

To  an  a^tiqn  on  the  case  thj&  sheriff  may  prov^  that  the  defendant 

was  insolvent,  in  mitigation  of  damages. 

Quere,  if  the  sheriff  is  liable  at  all  events  for  an  escape,  (there 
being  no  negligence,)  of  a  •  prisoner  under  final  process,  as  in 
England  1 

The  defendant  being  sheriff  of  Laurens  district,  had  one 
Adair  in  custody,  under  a  ca.  sa.  of  the  plaintiff's  against 
Adair  for  $299  18,  with  interest  from  Nov.  1822.  Adair 
was  confined  in  the  goal,  wherein  the  sheriff  did  not  lire 
nor  anj  other  person  than  a  negro  woman,  a  servant  of 
th«  sheriff.  The  goaler  resided  in  a  neighbouring  house. 
Evidence  was  given  by  the  defendant  of  the  insolvency 
of  Adair.     This  was  an  action  on  the  case  for  an  escape. 

Watiks,  J.  who  tried  the  cause,  charged  against  the  de- 
fendant, on  the  ground  of  negligence,  but  held  that  he 
might  prove  that  Adair  was  insolvent,  to  shew  that  the 
plaintiff  was  not  entitled  to  damages.  That  if  it  was  fully 
proved  (hat  Adair  was  insolvent,  then  the  plaintiff  had 
sustained  no  damages,  and  could  not  recover  against  the 
sheriff.  The  jury  found  a  verdict  for  the  plaintiff  for  a 
sum  less  than  the  judgment  against  Adair. 

O^NeaUy  for  the  plaintiff,  a{^aled  from  the  verdict  on 
the  ground  that  the  measure  of  damages  was  the  debt,. 
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iaterest  and  cost  in  the  case  in  which  the  prisoner  was 
confined ;  and  that  the  sheriff  was  eqoaHy  liable  whether 
the  defendant  Adair  was  insolvent  or  not.  It  was  the  du- 
ty of  the  sheriff  to  have  his  body,  according  to  law,  to  sat- 
isfy the  plaintiff,  and  if  the  sheriff  was  permitted  to  avail 
hiniself  of  such  a  defence,  he  could  at  his  pleasuref  dis- 
charge every  insolvent  person  who  was  conunitted  under 
a  ca.  sa.  at  his  will  and  pleasure,  with  impunity.  What 
then  would  come  of  satisfaction  by  the  body  of  the  debt* 
or? 

Farrow  and  Bauskettj  contra. 

Ct7RiA,  per  NoTT,  J.  I  understand  the  judge  to  have 
instructed  the  jury,  that  the  fact  of  negligence  was  suffi- 
ciently proved  if  the  defendant's  iiabiUty  depended  abne 
on  that  fact.  But  that  admitting  the  escape  to  have  been 
effected  through  the  negligence  of  the  sheriff,  yet  if  the 
plaintiff  had  not  sustained  any  injury  thereby  he  would 
not  be  entitled  to  recover.  The  defendant  was  therefore 
permitted  to  go  into  evidence  to  shew  the  insolvency  of 
the  prisoner  to  enable  the  jury  to  determine  whether  any 
and  what  damages  had  been  sustained  by  the  plaintiff. — 
And  the  important  question  now  to  be  submitted  to  the 
court,  is  whether  such  evidence  was  admissible,  either 
by  way  of  justification  or  in  mitigation  of  damages,  or 
whether  the  jury  ought  to  have  been  instructed  to  gfve 
the  whole  amount  of  the  debt  due  by  the  [Hisoner  to  the 
plaintiff.  That  question  ought  perhaps  to  be  considered 
^  settled  in  the  case  of  Brown  vs.  Belcher,  decided 
in  this  court  at  the  Spring  Term,  18S5.  (a)  But  if  the 
principle  is  not  embraced  in  that  oise,  numerous  others 
piay  be  adduced  in  support  of  the  opini<m  of  the  prosi- 
ng jvdge*  I'he  plaintiff  may  proceed  against  the  sher* 
iff  in  an  action  of  debt,  in  which  he  will  be  entitled  to  re* 

fa  J  The  opinion  of  the  court  in  this  case  has  been  lost,  by 
^ome  means  or  other. 
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cover  the  whole  amount  of  the  judgment  against  the  {xris- 
oner,  or  by  an  action  on  the  case  for  the  damages  sustain- 
ed by  reason  of  the  escape,  in  which  the  jtuy  will  be  ift 
liberty  to  assess  damages  according  to  the  circumstances. 
1  Chitty  Plea.  140,  141,  6  Johnson  ^70,  Van  Slyk  Vii. 
Hogeboom.  2  H.Blk.  112,  Alsept  vs.  Egles.  2  Johnson 
454,  Rawson  vs.  Dole.  2  D.  and  E.  126,  Bonefors  vs^ 
Walker.  The  evidence  therefpre  was  properly  admitted. 
The  English  doctrine  on  the  liability  of  sheriffs  is  rigor- 
ous and  harsh,  more  90  perhaps  than  comports  with  justice 
and  good  polii^y.  That  a  sheriff  should  be  liable  at  all 
events  for  a  person  in  custody  on  final  jM-ocess,  when  no 
negligence  can  be  imputed  to  him,  can  hardly  be  justified 
upon  any  correct  principle.  It  is  probably  founded  on  the 
peculiar  policy  of  Engjland,  and  whether  it  would  be  car- 
ried to  that  extent  in  this  country,  is  I  think  questionable. 
But  a  sheriff  is  entitled  to  but  little  commiseration  who 
voluntarily  permits  an  escape,  or  when  it  results  from 
gross  negligence.  If  therefore  the  jury  had  given  the 
whole  sum  in  this  case,  I  am  not  prepared  to  say  that  I 
should  have  be^n  dissatisfied  with  the  verdict.  But  ^ 
they  have  thought  proper  to  assess  a  smaller  sum,  I  do  not 

think  that  the  court  x^an  interfere. 

New  Trial  Refused^ 
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BoTLXsrroN,  and  others  vs.  Cordes,  and  others. 

Where  several  joint  tenants,  tenants  in  coparcenary,  &c.  bring  a 
joint  action  or  trespass  to  try  titles,  and  pending  the  suit  one  of 
them  die,  the  action  does  not  abate,  as  to  those  who  survive^ 

By  the  act  of  1746,  if  there  "be  two  or  more  plaintifts  or  defen- 
dants and  one  or  more  of  them  die,  if  the  cause  of  action 
survive  to  the  surviving  plaintiff  or  against  the  surviving  de- 
fendants, the  action  shall  not  abate;  but  the  death  being  sug- 
gested on  the  record,  the  suit  may  proceed  for  or  aj^inst  the 
survivors. 

The  plainti^  suing  for  the  whole  may  recover  such  part  of  the 
.  lands  as  they  prove  a  title  to. 

This  was  an  action  of  trespass  to  try  titles,  and  white 
the  cause  was  at  issue,  one  of  the  plaintiffs,  Theodore 
Oourdin,  died,  and  his  death  was  pleaded  in  abatement. 
To  this  plea  the  surviving  plaintiffs  filed  a  demurrer 
which  bis  honor  Judge  Richardson  sustained.  This  was 
an  appeal  to  reverse  his  judgment. 

Preston^  for  the  appeal.  It  is  conceded  that  by  the 
common  law,  where  one  of  several  plaintiffs  die  the  suit 
abates,  (1  Com.  Dig.  Tit.  Abatem't.  H.)  and  that  although 
the  action  survived.  By  the  Stat,  of  8  and  9  Will.  III. 
the  writ  does  not  abate  ^here  the  action  survives.  The 
act.  Pub.  L.  212.  2  Brev.  119,  is  in  the  same  terms  as 
the  Stat,  of  William.  The  word  sunnves  used  in  both 
has  a  technical  meaning  and  refers  to  those  cases  in  which 
the  whole  cause  of  action  survives,  as  in  cases  of  copart- 
nership, but  not  where  a  part  only  survives,  as  in  this 
instance. 

Evans,  same  side.  Under  the  actoi  distributions,  the 
death  of  one  of  the  joint  tenants  is  a  severance,  and  his 
interest  passes  to  his  next  of  kin.  M'Fadden  and  wife 
vs.  Haley,  2  Bay  457.  One  of  several  joint  tenants  may 
recover. 

Miller,  contra.  If  the  death  of  one  joint  tenant  abates 
the  action,  the  difficulties  would  be  insuperable.  The 
question  of  abatement  did  not  arise  in  the  case  of  M^Pad- 
den  vs.  Hale  v. 
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t)uMA,  fMT  N0TT9  J.  his  admitted  that  vieaiaaamhw, 
an  action  abated  bj  the  death  of  one  of  seTBni  pUioti&j 
aMfaough  another  action  mif^  he  bvov^ht  for  the  sime 
cause  by  tke  aarvivors;  but  hf  the  act  q€  1746,  P.  L.  ti2^ 
his  provided  thiut,  if  there  foe  tvm  or  anore  plaintiirs  ar 
defendants,  md  one  or  more  of  them  sfaaB  die  (If  the  eause 
of  such  actioa  Aal\  sunrive  to  tlie  sunriving  planttf^ 
or  agaiBst  such  Sttmring  defendants,)  the  ink  or  actiwii 
dndlnothelibereby  abated,tat  suchdeiAi  being  anggested 
upon  the  record,  the  action  shaH  proeeed  at  the  nkit  af  Ilia 
survivuigplaiKtiff  or  ptaintiflb  against  the  surviving  defen- 
dant or  defendants.  The  question  now  to  be  determined, 
is  whether  the  cause  of  action  in  this  instance  survived  to 
the  surviving  plaintiJB(s,  In  the  case  of  Denn  ex.  dim.  vs. 
Purvis  et.  al.  1  Burrow  326.  the  plaintiff,  Mrs.  Burgess, 
brought  an  action  of  iejebtment,  for  one  half  of  the  |>remises 
lA  qnest^an.  Ib  the  course  .of  the  trial  it  aj^ared  that  Ae 
was  entitled  to  but  one  third.  A  verdict  by  consent  Was 
given  for  one  third  subject  to  the  opinjon  of  the  ceurt, 
whether  the  plaintiff  on  her  declaration  for  a  moiety 
oouM  recover  one  third  part  of  such  premises,  and  Lord 
Mansfield,  in  giving  the  opinion  of  the  court  said  '^  it  W4S 
an  ew^9dmg  i^ain  case.  The  rule,  says  his  lordship, 
is  undoubtedly  right,  ^  that  the  pjl;^tiff  must  recover 
MBordmg  to  the  title.^  Here  she  has  demanded  half  and 
is  only  entitled  to  a  third,  and  so  much  she  ought  to  re- 
cover." The  other  judges  concurred  in  that  opinion  and 
the  postea  was  delivered  to  the  plaintiff.  In  the  year 
1802  a  similar  question  arose  in  our  own  courts,  and  was 
determined  in  conformity  with  that  decision.  M^Fadden 
and  wife  vs.  Haley,  2  Bay  457.  Two  years  afterwards, 
the  same  question  was  brought  up  again  in  the  case  of 
Peiry  vs.  Middleton,  2  Bay  539,  where  the  judges  again 
r^ognised  the  doctrine  as  correct,  and  said  that  the  ques- 
tion had  been  settled  in  seveml  cases,  and  these  cases. 

s    1 
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have  always  been  considered  as  setting  the  law  upon  the 
subject.  It  appears  from  these  decisions  that  the  present 
plaintifEs  might  have  maintained  their  action,  if  the  de- 
ceased plaintiff  had  not  been  joined  with  them.  They 
are,  therefore,  precisely  in  the  same  situation  now  as  if 
the  action  had  originally  been  brought  in  that  form.  The 
cause  of  action  therefore  survives  to  the  surviving  plain- 
tiffs because  they  alone  might  have  maintained  the  action* 
The  decision  of  the  judge  below,  must  be  supported,  and 
the  motion  is  therefore  refused. 

Derawrrer  sustained^ 


Shiel  vs.  Randolph. 


Where  the  defendant  sets  up  a  discount,  and  pays  tlie  balance  of 
plaintJff^s  claim  into  court,  the  plaiDtiffhaving  refused  to  receive 
it  before  suit,  if  the  jury  allow  his  discount  they  may  find  for  the 
defendant,  and  thereby  cause  the  plaintiil  to  pay  costs. 

The  plaintiff  sued  Randolph  on  a  note,  who  set  up  a 
part  deficiency  in  the  consideration,  and  had  tendered  the 
balance,  after  deducting  for  the  deficient  article.  Plain- 
tiff refused  to  receive  it,  and  commenced  his  action.  On 
the  trial  after  the  jury  had  been  charged  and  had  left  the 
box,  the  court  permitted  the  defendant  to  pay  into  court 
the  balance  he  had  tendered,  and  the  court  sent  the 
clerk's  certificate  of  the  payment  to  the  jury  in  their  room. 
The  jury,  allowing  the  defendant's  discount  for  the  defi- 
ciency, found  a  verdict  for  him.     The  plaintiff  appealed. 

O^Hanlony  for  the  plaintiff,  moved  for  a  new  trial. 

Sricketty  contra. 

Curia,  per  Nott,  J.  (After  considering  sonie  fninor 
points  in  the  case.)  But  there  is  another  view  of  the 
case,  which  is  well  worthy  of  consideration.  The  defen- 
dant offered  to  pay  the  full  am<)unt  of  the  note,  claiming 
A  deduction  to  which  he  thought  himself  justly  and  legal- 
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ly.  entitled,  so  that  the  only  question  before  the  court 
was,  whether  the  defendant  was  really  entitled  to  that 
deduction  or  not.  And  why  may  not  a  defendant  in  ev'- 
ery  case  where  he  claims  a  discount  or  get  off,  tender  the 
amount  actually  due,  and  pay  it  into  court  when  the  plain- 
tiff refuses  to  accept,  and  let  the  event  of  the  cause  de- 
pend  upon  that  question.  If  the  defendant  succeed,  let 
the  plaintiff  take  the  money  and  pay  the  costs  of  the  ac- 
tion; if  the  plaintiff  prevail  he  will  of  course  be  entifled 
to  costs.  Such  a  practice  is  perfecfly  within  the  spirit  of 
our  discount  law,  which  is  intended  to  prevent  a  multipli- 
city of  actions.  I  think  it  would  be  attended  with  con^^ 
venient  and  salutary  consequences,  and  I  am  not  aware 
of  any  principle  of  law  opposed  to  it  There  is  nothing 
more  unreasonable  than  that  a  defendant  who  has  succee- 
ded to  the  whole  extent  of  his  defence,  should  neverthe- 
less be  subjected  to  the  payment  of  costs — and  that  is  really 
the  whole  matter  in  controversy  now.  The  defendant 
has  established  his  defence,  and  the  question  is,  whether 
he  shall  not  pay  the  costs,  which  in  all  probability  are 
equal  to  the  deduction  which  he  has  obtained.  But  in 
any  event,  if  the  jury  have  decided  correctly  with  regard 
to  the  [Hincipal  question,  of  which  the  court  will  not  at- 
tempt to  judge,  justice  has  been  done,  and  the  court  will 
not  be  anxious  to  ascertain  whether  there  may  not  be 
some  technical  rule  of  law  by  which  a  new  trial  can  be 
granted  contrary  to  the  justice  of  the  case.  But  suppose 
a  new  trial  should  be  granted  upon  payment  of  costs,  no- 
thing would  be  gained  but  another  opportunity  of  litigating 
a  question,  which  as  far  as  we  can  see,  has  been  correctly 
decided. 

NeiD  trial  refasei^ 


k 
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ALEZAVDEft  BeAV  VS.  EuZABSm  liOBOAV. 

If  the  hiubetnd  depart  from  the  state,  for  the  purpose  of  a  lewfenc^ 
abroad,  irfftout  the  iMeD<ion  of  RtumiDg,  such  absence  Mtt^ 
deis  ibe  wUb  competcat  to  contract,  and  to  flDeanA  besned,  as 

if  she  were  a  feme  sole. 

• 

Thk.  was  an  action  brought  upo&  a  note  of  band.  The 
defence  relied  ii{poft  was  the  coverlnre  of  the  defiendant 
at  the-  time  of  executing  the  nokt^  It  appeared  thai  Ae 
delbndnt  was  mairied'  in  1817  to  Morgan,  who  Uwed  wtfb 
her  until  some  time  in  1810,  when  he  left  this 
went  oflf,  and  nothingoertainhad.been  heard  oil 
The  caae  w^ .  teied  on  summary  process. 

Wathds,  J.  who  heard  the  caufle,^decreed  for  Aepfann- 
tiA.  The  defendant  notwithatendinj^her  covertare,  was 
boundhy  her  note*  to  the  pfaintift  Her  huriiand  Moigan,. 
hadJeftihe  sinte  to  elude  his  cieditorB,  and  ta  he  had  not 
siniee  retmwed,  it  was  fair  to  presume  thd  he  had  ne  in** 
tentiea  to  do'  so,  and  that  he  had  abandoned  her.  By 
betig  tfnis  deprived  of  his  aid  and  proteotiMy  she  wa». 
obliged:  to  pt¥ivide  for  herself,  and  wastheaefare  compe* 
tent  to  make  oontnacts  and  to  sne  and  be  sued  on  them  an 
a^/cfnesois;  otiberwiseshewouldhaiwno  means  of  gain* 
ii^^aupport  ConsideriBgdiisaplainprinciplBofeqilitgr 
he  ielt  authorised  to  appl j  it  to  n  case  which  was  withia 
the  dqnityjurisdifitionof  the  court ;  and  having  since  look- 
ed more  fMy  into  the  subject,  he  found  the  pineiple  was 
also  reoogniBied  hj  the  eommon.law..  Clancey,  in  his  es- 
say on  die  Bights  of  Mai^d  Women,  p.  'Xto  ISyhad-cot" 
leoted.a  numbee  of  authoiilies  rehttingto  it,,  both  at  law 
and  ist  equity,  and  bad  drawn  from  them  this  conotusion,^ 
that  ^^  if  the  husband  depart  from  the  realm,  for  the  pup* 
pose  of  a  residenee  abroad,  either  voluntarily  without  an 
intention  of  returning,  or  compulsory  without  the  power 
of  returning,  such  absence  renders  the  vnfe  capid>le  of 
contracting,  and  therefore  of  ability  to  sue  and  be  sued. 
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Bauskett^  for  the  defendant,  eited  iXooi.  oft  Con.  172^ 
179. 

j?titfer,eontra.     Clancey  9,  19, 1  DubUn  ed. 

Tbe  court  of  appeals  concurred  in  opinion  with 
Honor  Jui^e  Waties^  and*  eonfinned  his  decree. 

Decree  wi^brmed* 


£.  B.  BfiNaQN  vs.  Sheriff  of  Pendleton,  vs.  Joseph  T. 

WHixriELD,  Attorney  at  Law. 

By  fhe  act  of  1791,  Attorneys  at  Law  are  made  liable  to  Clerks 
and  Sheni^  for  costs,  when  they  commence  actions  for  plain- 
ti&  residing  without  the  limits  of  the  state. 

This  was  aa  action  brought  by  the  sher^  against  an 
Attemey  ixMr  costs,  under  the  aet  of  1791,  making  attor* 
neys  liaUe  for  eosts,  when  they  commenee^aetions  for 
{rfai ati&  residing  without  the  Hmite  of  the  state.  His 
Honov  JudgQ  Richardson  decided  that  the  words  of  Ae 
act,  '^  agents  or  attomeyH,"  meant  oftoniey«  mfitd,  and 
not  ffUermy^  ai  tawj  and  reversed  the  decision  <)f  tbe 
nagisttate.  The  plaintiff  moved  to  reverse  this  decis- 
ioffF  on  tbe  ground  that  attorneys  at  law  were  meant, 
by  the  act. 

W.  Rm  DaiMy  for  the  motion. 

Bowiey  contra. 

Curia,  per  Johkson,  J.  By  the  act  of  1791  it  is  en- 
acted ^^  That  the  several  clerks  and  registers  of  the  courts 
of  justice  and  sheriflb  throughout  the  state,  shaU  collect 
and  receive  their  own  fees  from  the  different  suitors'and 
persons  who  are  liable  to  pay  the  same,  in  the  said  courts 
of  justice  respectively,  except  where  the  plaintiffs  or 
complainants  reside  in  foreign  countries,  or  are  without 
the  limits  of  this  state,  in  which  case  the  agents  or  aUcr- 
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neys  of  the  said  pltjjptiffs  or  complainants  shall  be  answer- 
able for  the  said  fees,  &c." 

The  lexicographers  define  the  term  agent  to  mean,  a 
substitute,  a  deputy,  a  factor,  and  the  term  attorney^  one 
who  is  appointed  or  retained  to  prosecute  or  defehd  an  ac- 
tion at  law — a  lawyer;  and  the  vulgar  use  of  them  is  in  ac- 
cordance with  these  definitidns.  So  that  whether  we 
adopt  the  vulgar  or  the  grammatical  meaning  in  the  con- 
struction of  the  act,  the  defendant  is  liable.  The  evil, 
against  which  this  act  was  obviously  intended  to  provide, 
was  the  inconvenience  and  injustice  suffered  by  resident 

■ 

defendants,  when  there  was  no  one  within  the  jurisdiction 
of  the  court  who  was  responsible  {f>r  the  costs,  and  if  that 
responsibleness  is  confined  to  agents  or  attorneys  in  fact, 
the  object  of  the  act  would  be  easily  defeated  by  an  omis- 
sion on  the  part  of  the  plaintiff  to  constitute  such  an  agent. 
Indeed  he  would  have  no  motive  to  do  so,  as  his  attorney 
could  discharge  all  the  duties  without  such  responsibleness. 
The  legislature  must  have  been  well  aware  that  the  office 
of  an  agent  or  attorney  in  fact  was  not  indispensably  ne- 
cessary to  the  prosecution  of  a  suit;  and  appear  to  me  to 
have  introduced  the  word  attorneys  to  cover  the  very  case 
under  consideration  ;  and  if  we  adopt  the  spirit  of  the  act 
as  the  rule  of  interpretation,  the  liability  of  the  defendant 
is  equally  established. 

Decree  reversed. 
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Fetters  vs.  Fetters.  * 

Testator  in  the  first  clause  of  his  Will,  devised  his  mansion  house 
and  the  land^  attached  to  it  to  his  wite  during  her  widowhood; 
in  the  8tii  clause  he  gives  his  mndson  the  same  premises  with 
an  additional  quantity  of  land,  in  fet'  simple.  Held  that  the 
latt«r  clause  was  not  inconsistent  and  did  not  revoke  the  for- 
mer, but  that  the  grandson  took  a  fee  subject  to  the  use  during 
widowhood  to  the  wife. 

Samhel  Knox,  of  North  Carolina,  in  the  first  clause  of 
his  will  sajs  ^^My  widow  to  remain  and  enjoy  t^is  my 
mansion  house  and  farm  during  her  widow  hood."  In  the 
8th  clause  he  sajs,  "  To  my  grandson  Samuel  Knox  Fet- 
ters, son  of  William  Fetters,  I  beqjieath  the  plantation 
whereon  I  now  live,  and  as  much  in  the  south  state  join- 
ing this  tract,  as  will  make  this  tract  800  acres,  with  all 
the  improvements  and  appurtenances  thereunto  belonging 
forever."  The  defendant  S.  K.  Fetters,  contended  that 
as  the  clauses  were  inconsistent,  and  the  devise  to  him  in 
fee  of  the  mansion  house  and  premises  was  contained  in 
the  latter  clause,  that  it  revoked  the  previous  devise  to 
the  wife  during  widowhood.  His  Honor  Judge  Gaillard 
charged  the  jury  otherwise,  and  they  found  a  verdict  for 
the  jdaintiff.     The  defendant  appealed. 

Clendeniny  for  the  appeal. 

WiOiams^  contra. 

Curia,  per  Johivson,  J.  The  rule  of  law  that  when 
two  clauisesin  a  will  are  so  totally  repugnant  to  each  other 
that  they  cannot  both  stand  together,  the  last  shall  pre- 
vail, which  is  made  the  ground  of  this  motion,  is  incontro- 
vertable ;  but  it  was  never  intended  to  apply  to  every 
imaginary  incompatibility  which  ingenuity  might  suggest. 
The  salutary  maxim,  ut  magis  valeat  quam  pereat  would  in- 
duce us  to  make  an  attempt  to  reconcile  them,  before  we 
applied  the  rule.  l\  in  the  interpretation  of  this  will,  we 
call  into  our  aid  the  universal  rule,  that  the  intention  of 
the  testator  is  to  be  collected  from  the  whole  will  taken 
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together,  and  from  die  obvious  meaning  of  the  words 
used,  it  is  apprehended  that  the  seeming  incongruitj  will 
disappear.  In  the  first  clause  the  testator  devises  the  use 
df  his  mansion  house  and  farm  to  his  widow  during  -her 
widowhood,  and  in  the  eighth  he  devises  the  same  with 
other  lands  to  the  defendant  in  fee ;  now  let  it  be  recollec- 
ted that  the  several  clauses  constitute  but  one  expression 
of  the  will  of  the  testator,  and  that  the  first  was  ii>his  eye 
when  the  8th  was  penned,  and  let  it  be  asked,  what  did 
he  intend  ?  If  these  two  clauses  were  read  together  you 
have  the  answer ;  to  his  widow  he  gives  the  use  for  a  lin^ 
ited  time,  and  to  the  defendant  the  fee  simple.  These 
estates  may  exist  together,  and  are  found  in  all  the  rela- 
tions of  landlord  and  tenant,  and  m  the  innumerable  trusts 
that  are  daily  created  by  deed  or  operation  of  law.  There 
is  then  no  incompatibility,  nor  repugnance  in  these,  clau^ 
ses.  An  experienced  clerk  would  probably  have  in  the 
devise  in  fee  reserved  the  use,  but  we  well  know  that 
for  the  most  part,  and  especially  in  the  country,  wills  are 
drawn  and  executed  wiAout  the  aid  of  eounsel,  and  to 
require  that  they  should  be  dressed  up  with  technical 
precision,  would  be  to  deny  the  good  people  the  right  of 

disposing  of  their  property  b}  will. 

New  Trial  refused. 


TiLLINOHAST  &  ArTHUR  VS.  ThOMAS  CaRR. 

By  the  Constitution  of  the  State,  members  of  the  Leicisl&ture  are 
privileged  from  being  eued  during  the  sitting  of  the  Legisla- 
ture, and  ten  days  previous  and  subsequent  thereto. 

The  provision  of  the  Constitution  is  not  confined  to  cases  of  bail 
processes  but  extends  to  all  suits. 

The  defendant  being  a  member  of  the  Legislature,  and 
indebted  to  the  plaintiff,  the  plaintiff  issued  a  writs^nst 
hiiQ,  which  was  served  on  the  defendant,  in  Columbia, 
whilst  he  was  attending  the  legislature.    A  motion  wa? 
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made  before  his  honor  Judge  Gaidt^  at  the  sitting  of  the 

r  ■  ■ 

court  to  set  aside  the  service  of  the  writ,  on  the  ground 
that'  thQ  service  was  void  under  the  constitutional  provi- 
sion which  declares  that  '^  the  members  of  both  houses 
shall  be  protected  in  their  persons  ahd  estates  during  their 
attendance  on,  going  to  and  from  the  legislature,  and  ten 
4ajs  previous  to  the  sitting  and  ten  days  after  the  adjourn- 
ment of  the  legislature.  But  these  privileges  shall  not 
be  extended  so  as  to  protect  any  member  who  shall  be 
chai^d  with  treason,  felony,  or  breach  of  the  peace." — 
His  honor  ordered  the  service  to  be  set  aside,  and  this 
wasa&  appeal  from  his  judgment. 

O^NealL,  for  the  motion. 

Gregg  J  contra. 

Curia,  fev  Colcock,  J.  In  determining  this  question  i 
must  be  governed  by  the  words  of  our  constitution.  It  will  be 
observed  that  all  cases  of  privilege  are  no^  provided  for  by 
some  law,  and  in  most  of  t|iose  which  have  been  passed  on 
that  subject,  both  here  and  in  Great  Britain,  (before  th^  act 
of  Ann,)  the,  word  arrest  is  used;  and  the  construction 
which  has  been  almost  always  given  to  that  word,  has 
been,  that  if  the  body  be  not  taken,  the  privilege  is  not 
violated.  There  can  bc^no  doubt  but  that  the  framers  of 
dur  constitution  were  fully  apprised  of  the  various  opin- 
ions on  this  subject  and  of  all  the  important  cases  which 
had  occurred  in  England,  and  that  after  a  full  knowl- 
edge of  these  circumstances,  they  passed  the  clause 
of  the  constitution.  Now  if  the  framers  of  our  con- 
stitution meant  no  more  than  that  the  members  should 
be  exempt  from  arrest,  why  did  they  not  use  that  word  so 
common  on  such  occasions.  With  respect  to  tliose  who 
act  in  a  lower  sphere  of  public  importance,  it  is  the  ex- 
emption which  is  afforded  by  our  acts.  I  think  the  con- 
vention intended  to  exempt  members  from  the  time 
mentioned,  from  all  suits  whether  bv  arrest  or  summons; 

T    1 


154  COLUMBIA,  1827. 

and  although  it  may  appear  at  the  first  blush  that  this  pn^ 
vilege  is  too  extensive,  yet  I  think  that  it  is  supportable 
both  on  reasons  of  policy  and  justice.  And  as  to  the.law 
of  England  on  that  subject,  it  is  clear  from  a  view  of  the 
statute  of  William  III.  that  a,member  of  parliament  can- 
not be  sued  while  in  the  discharge  of  his  duty;  and  what- 
ever may  have  been  the  origin  of  that  doctrine,  or  how- 
ever extensive  it  may  have  been  in  the  early  ages  of  that 
country,  it  is  now  put  on  the  same  ground  of  public  policy 
and  justice  to  the  individual.  In  the  case  of  Bolten  and 
Marten,  1  Dallas  302,  Justice  Shippen  gives  an  admirable 
commentary  on  the  law  of  England,  and  particularly  on 
the  statute  of  William.  He  says,  '^  I  think  no  authority 
will  be  wanting  to  shew  what  the  law  was  on  the  subject 
before  the  passing  of  this  act.  From  the  whole  frame  of 
that  statute  it  appears  clearly  to  have  been  the  sense  of  the 
legislature,  that  before  that  time  members  of  parliament 
were  privileged  from  arrest  and  from  being  served  with  any 
process  issuing  out  of  the  courts  not  only  during  the  sitting 
of  parliament,  but  during  the  recess  Within  the  time  of 
privilege,  which  was  a  reasonable  time,  eundo  et  redeundo. 
The  design  of  the  act  was  not  to  meddle  with  the  privile- 
ges which  the  members  enjoyed  during  the  sitting  of 
parliament,  (those  seem  to  have* been  held  ^acred,)  but 
it  enacts  that  after  the  dissolution  or  prorogation  of  par- 
liament, or  after  adjournment  of  both  houses,  ^fter 
the  space  of  fourteen  days,  any  person  might  commence 
and  prosecute  any  action  against  a  member  of  parliament, 
provided  the  person  of  the  member  be  not  arrested  du- 
ring the  time  of  privilege.  The  manner  of  bringing  the 
action  against  the  member  of  the  house  of  commons,  is 
directed  to  be  by  summons  and  distress  infinite,  to  compel 
a  common  appearance.  But  even  this  was  not  to  be  done 
till  after  the  dissolution,  prorogation,  and  adjournment. 
And  he  further  remarks  that  this  constniction,  which  i* 
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^n  obvious  one,  accounts  for  the  seeming  doubt  in  Col. 
Pitt's  case,  in  Strange,  whether  he  should  be  discharged 
on  common  bail  or  altogether.  It  being  after  the  dissolu- 
tion of  parliament,  the  plaintiff  had  a  right  by  the  act,  to 
sue  him,  and  therefore  it  seemed  at  first  that  he  should 
only  be  discharged  on  common  bail,  but  as  he  had  com- 
menced his  suit  by  arresting  his  person  before  his  time  of 
privilege  expired,  the  judges  discharge^  him  entirely. — 
It  18  then  clear  that  the  lawasstated  by  the  plaintiff's  coun- 
sel is  incori'ect. 

It  must  be  obvious  that  a  member  may  be  much  harrass- 
ed  by  suits,  although  his^body  be  not  arrested.  His  mind 
must  of  course  be  greatly  disturbed  and  drawn  off  from 
his  business  ;  besides  it  brings  upon  him  a  sort  of  odium 
which  lessons  his  usefulness.  If  it  be  admitted  that  he 
may  be  served  with  summons  while  attending  on  the  le- ' 
gislature,  it  follows  as  a  matter  of  course,  that  he  may  be 
served  with  sunmions  eundo  et  redeundo,  and  thus  he 
might,  by  illnatured  and  malicious  creditors,  be  sued  in 
every  district  through  which  he  passed ,  going  or  returning, 
and  might  be  required  to  attend  a  court  which  might  be 
sitting  while  the  legislature  was  convened,  and  thus  per- 
haps an  undue  advantage  be  taken  of  him.  He  might  be 
served  with  a  process  within  the  inferior  jurisdiction  of 
a  court,  in  or  near  its  sitting.  But  at  all  events  he  is 
compelled  to  attend  a  court  at  a  distance  from  his  home, 
at  great  expense  and  inconvenience,  a  bai^ship  which  he 
ought  not  be  put  to  in  the  discharge  of  a  public  duty.  And  it 
may  be  asked  in  the  last  place,  where  is  the  necessity 
for  it  ?  Justice  is  as  speedily  rendered  in  one  part  of  the 
state  a»  another.  If  the  individual  had  remained  at  home 
his  creditor  would  have  been  bound  to  follow  him.  The 
motion  is  discharged.  The  judgment  of  the  court  below 
is  affirmed. 

Motion  refused. 
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J.  B.  Richardson  vs.  George  Dukes. 

The  defendant  shot  the  plaintiff's  slave  while  he  was  stealing  po* 
tatoes  from  a  bank  at  nie^ht,  and  killed  him.  The  court  neld 
the  defendant  liable  for  the  value  of  the  negro,  and  ^ranted  a 
new  trial,  the  jury  having  found  a  verdict^  for  one  dollar. 

In  assessinff  damages  where  property  is  in  question,  the  value  of 
the  article  as  nearly  as  it  can  he  ascertained,  furnishes  a  rale 
from  which  the  jury  are  not  at  liberty  to  depart. 

This  was  an  action  of  trespass  for  killing  the  {daintiff 's 
slave,  tried  before  judge  Bichardsoft,  at  Sumter,  Fall 
Term,  1816.  It  appeared  in  evidence  that  the  defend- 
ant discovered  two  negroes  itealing  potatoes  from  a  bank 
which  he  had  put  up  hear  his  house ;  he  shot  at  them 
with  a  gun  loaded  with  buck  shot,»and  killed  one  of  them 
belonging  to  the  plaintiff.  The  evidence  was,  that  he 
was  a  negro  of  bad  character.  The  jury  found  a  verdict 
for  the  plaintiff  for  one  dollar. 

This  was  a  motion  for  a  new  trial  on  the  ground  that 
the  jury  were  not  justified  in  finding  a  verdict  for  less  than 
the  real  value  of  the  negro. 

/.  G.  Holmes^  for  the  motion,  cited  Arthur  vs.  Wells, 
2  Const.  Rep.  314';  Witsell  vs.  Earnest,  1  Nott  &  M* 
Cord  182 ;  Porteus  vs.  Hasell  and  Jenkins,  Harper's 
Law  R.  333 ;  Wise  vs.  Freshly,  3  M'Cord  547. 

Wm.  F.  DeSaussure^  contra. 

Curia,  per  Nott,  J.  In  the  course  of  the  argument 
the  verdict  has  been  attempted  to  be  supported  on  the 
ground  that  there  were  certain  runaway  negroes  in  the 
neighborhood  at  the  time  this  occurrence  took  place,  who 
were  .committing  murders  and  other  outrages,  which  kept 
the  country  in  such  a  state  of  alarm  as  justified  the  de- 
fendant in  shooting  under  the  particular  circumstances  of 
the  c^se  ;  that  he  had  not  therefore  conunitted  any  tres- 
pass for  which  he  was  answerable,  although  the  death  of 
the  negro  was  the  consequence.  I  do  not  know  but  in- 
stances might  occur  where  runaway  negroes  may  become 
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BD  dangerous  that  everj  person  in  the  community  might 
be  considered  as  acting  on  the  defensive  against  them, 
but  even  in  such  a  state  of  things^  a  person  roust  take  care 
that  he  does  not  mistake  his  object.     No  such  state  of 
alarm  existed  in  this  instance,  nor  was  there  anj  evideaoe 
to  that  effect.     The  defendant  himself  did  not  pretend 
that  he  acted  from  any  ^uch  motive.     He  acknowledged 
that  he  did  not  know  the  negroes,  but  that  he  neverthe« 
less  shot  with  a  determination  to  kill,  "  for  he  was  deter- 
mined to  kill  every  rascal  that  came  inside  of  his  planta- 
tion.''   It  was  not  then  because  be  was  under  any  state 
of  alarm,  or  that  he  apprehended  these  persons  to  be  of 
dangerous  character,  but  it  was  in  pursuance  of  a  resolu- 
tion which  he  had  taken,  to  kill,  every  one  that  he  found 
thus  trespassing  upon  him.     It  is  true  it  turned  out  in  evr . 
I       idence,  that  this  was  a  negro  of  bad  character ;  but  still  he 
was  entitled  to  the  protection  of  the  law,  and  his  owner 
to  the  value  of  hjs  services.     It  is  only  in  the  latter  point 
of  view  that  the  case  is  now  to  be  considered.     Being  of 
i)ad  character  unquestionably  lessened  his  value,  and  it 
might  therefore  be  considered  in  mitigation  of  damages.; 
but  it  was  no"  justification.     The  jury  were  not  at  liberty 
therefore  to  let  the  defendant  off,  with  merely  nominal 
dajtnages.     They  were  bound  to  give  the  plaintiiirthe  val- 
ue of  the  property,  whatever  it  might  be«     In  cases  soun- 
ding altogether  in  damages,  such  as  sUnder.,  malicious 
prosecution,  and  the  like,  which  furnish  no  data  for  the 
estimation  of  the  damages  the  Jury  are  left  in  a  great 
^    measure  without  any  controuhM^But  whero  property  is 
f      in  question/the  value  of  the  article^  as  nearly  as  it.  can 
be  ascertained,  furnishes  a  rule  from  which, they  «re  not^ 
at  liberty  todepart.   Wnlljs  vs  Frjaziex^  2  N.  &  M'C.  616,1 
They  may,  to  be  sure,  in  wanton  and  malicious  ttespassesj 
give  what  are  sometimes  called  vindictive  damages,  be- 
yond the  real  value  of  the;.proj)erty.     They  are  however 
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not^t  liberty,  directly  contrary  to  the  evidence,  imperi- 
ously to  give  any  arbitrary  sum,  below  itd  value,  as  they 
may  think  proper.  The  verdicts  of  juries,  though  always 
well  intended,  are  often  the  result  of  momentary  feeling, 
and  the  tenure  of  property  would  be  very  precarious  if  it 
were  to  depend  upon  such  hasty  and  fleeting  impressions. 
There  is  no  principle  upon  which  this  verdict  can  be  jus- 
tified, and  the  motion  for  a  new  trial  must  be  granted. 

New  trial  granted. 


M'Clure  vs.  Sutherland. 
.• 
Where  a  verdict  has  been  found  in  favor  of  one  of  several  joint 
defendants,  he  is  entitled  to  have  his  costs.     But  where  the 
costs  have  been  joint,  as  a  joint  appearance,  plea,  subpoena, 
&c.  he  is  only  entitled  to  half  costs. 
But  if  a  particular  expense  has  been  incurred,  as  if  a  witness  has 
been  examined  by  commission  for  him  alone,  the  defendant 
acquitted  will  be  allowed  full  costs  for  such  items. 

This  was  a  suit  brought  against  Sutherland  and  one 
Lynch.  On  the  trial  a  verdict  was  found  against  Lynch, 
but  in  favor  of  Sutherland:  The  appearances,  pleas,  and 
subpoenas  were  joint,  one  attorney  acting  for  both.  The 
question  was  whether  Sutherland  was  entitled  to  have 
his  costs.  The  clerk  refused  to  tax  any  costs  for  him, 
and  this  was  a  rule  on  him  to  shew  cause. 

HuoER,  J.  who  heard  the  cause,  made  the  rule  abso- 
lute, with  directions  to  the  clerk  to  allow  only  half  costs. 
Sutherland  appealed.       ^ 

Bowie  and  Burtj  for  t^b  appeal.     Costs  in  this  state       '\ 
are  not  divisable.     They  must  be  allowed  or  refused  in 
loto.     By  the  authority  of  Trapp  vs.  M'Kenzie,  2  Nott 
^nd  M'Cord  571,  Sutherland  was  entitled  to  have  judg- 
ment for  all  his  costs  in  the  cause. 

CuRiA,/>6r  Johnson.  The  County  Court  Act  contains 
a  provision,  that  if  a  verdict  shall  be  found  for  one  of  sev- 
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%ral  defendantfi,  he  shall  have  costs  iigainst  the  plaintiiT. 
And  although  this  act  was  not  imperative  on  the  Circuit 
Courts,  the  principle  of  it  seems  to  have  been  incorpora* 
ted  in  the  practice  in  those  courts,  and  is  sanctioned  in 
the  case  of  Trappvs.  M'Kenzie.  Where  the  costs  must 
from  their  nature  be  joint,  such  for  instance  as  the  cost  of 
a  joint  appearance  or  plea,  or  when  witnesses  have  been 
summoned  on  account  of  the  joint  defence,  the  rule  laid 
down  by  the  presiding  judge  for  their  apportionment,  fur- 
nishes the  only  practical  mode,  and  is  clearly  correct. — 
But  if  it  can  be  shown  to  the  satisfaction  of  the  clerk, 
that  a  particular  expense  has  been  incurred  by  the  indi- 
vidual defence  of  the  successful  defendant;  as  for  exam- 
ple when  witnesses  have  been  summoned  or  examined  by 
comniission,  on  account  of  his  defence  alone,  and  uncon- 
nected with  the  joint  defence,  it  comports  with  the  jus- 
e  of  the  case  and  the  spirit  of  the  practice,  that  he 
uld  be  allowed  this  as  a  separate  charge.  The  motion 
herefore  granted,  and  the  clerk  is  directed  to  tax  the 
costs  in  conformity  with  this  opinion. 

Costs  ordered  to  be  taxed. 


FosTEB  vs.  Floyd. 

II     A  note  under  seal  is  not  negociable,  but  must  be  assign^ 
*'  ed  according  to  the  provisions  of  the  act.    1  Brev.  91. 


State  vs.  Howabd. 


In  cases  of  perjury  two  witnesses  are  required,  as  well 
to  prove  the  facts  sworn  to,  as  the  falseness  of  the  oath. 
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F^ARMER  VS,  FrEY. 

Where  a  case  had  been  referred  to  arbitrators  by  consent  of  par^ 
ties,  and  before  the  award  is  coti firmed,  one  of  the  parties  die, 
the  case  abates,  and  it  is  too  late  to  confirm  the  award. 

This  case  was  referred  to  arbitration  by  order  of  court, 
with  consent  of  parties.  The  award  was  made  and  retur* 
ned  to  the  court,  and  the  plaintilT  was  allowed  until  the 
succeeding  court  to  show  cause  against  its  confirmation ; 
and  before  the  award  was  confirmed  the  defendant  died. 
A  motion  was  made  to  enter  up  judgment  on  the  iward 
nunc  pro  tunc,  but  Huger,  J.  who  tried  the  cause  refused 
the  motion  on  the  ground  that  the  death  of  the  party  be- 
fore confirmation,  abated  the  suit. 

Miller y  for  the  motion. 

Williams^  contra. 

Curia,  per  Nott,  J.  This  is  a  new  question,  and  has 
been  submitted  without  argument  or  authority,  and  I  h 
not  been  able  to  find  any  case  having  a  direct  applica 
to  it.  My  first  impression  was  that  the  ordcir  ought  to 
have  been  granted.  But  a  little  reflection  has  led  me  to 
a  different  conclusion.  They  have  no  authority  in  the 
courts  to  order  rules  of  reference  in  cases  pending  before 
them.  It  is  a  practice  introduced  by  the  parties,  to  which 
the  court  lends  its  sanction,  but  it  can  only  be  done  by 
consent ;  it  is  therefore  only  an  act  of  the  parties,  and  not 
of  the  court,  and  cannot  be  considered  as  any  part  of  the 
record,  until  the  award  is  returned  and  confirmed  by  the 
court.  If  either  party  dies  in  the  mean  time,  the  suit  a- 
bates,  and  the  award  is  gone.  There  is  no  record  on 
which  it  can  be  founded,  and  although  it  may  be  good,  as 
an  award  it  cannot  be  made  a  judgment  of  the  court.  I 
am  of  opinion  therefore,  that  the  decision  was  correct, 
and  the  motion  ought  to  be  refused. 

Motion  refused. 


r-' 
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Jennings  vs.  Fundebvbg. 

'To  6X01186  a  trespass  on  the  ground  of  accident,  it  must  appear  to 
have  occurred  without  the  least  fault  on  the  part  of  the  defen- 
dant. 

Where  defendant  was  in  pursuit  of  runaway  negroes  who  ran 
from  him,  and  he  fired  his  gun  towards  them,  intending  to 
shoot  oyer  their  heads,  to  induoe  them  to  stop,  and  one  ofthe 
neeroes  was  killed  hj  a  random  shot,  the  court  held  the  owner 
of  tne  slave  was  entitied  to  recover  his  value,  as  the  accident 
did  not  occur  without  fault  on  the  part  ofthe  defendant. 

This  was  an  action  of  trespass  for  killing  the  plaintiff's 
slave,  trie'd  at  Orangeburgh.  The  defendant  in  this  case 
was  one  of  a  party  who  went  in  search  of  some  runaway 
negroes  who  had  been  very  misdhievous  in  the  neighbor- 
hood. They  were  surprised  in  their  camp,  and  as  they 
fled  the  defendant  fired  towards  them,  and  soon  after, 
one  of  them  who  bdonged  to  the  [Plaintiff,  was  found 
dead.  As  the  filing  by  the  defendant  was  proved  only 
.^  Jbjr  his  own  acknowledgements,  his  whole  statement  was 
l<eeeiTed  in  evidence,  and  he  declared  he  had  no  design 
to  hit  any  of  the  negroes,  but  had  fired  his  gun  only  to  in- 
timidate and  induce  them  to  surrender.  That  he  was  at 
first  so  near  that  he  might  have  killed  any  of  them  if  he 
wished  it,  but  had  deferred  firing  until  they  had  fled  some 
distance,  when  his  view  of  them  was  intercepted  by 
trees,  and  that  he  had  then  directed  his  gun  considera- 
bly above  them.  This  last  fact  was  confirmed  by  one  of 
the  witnesses  who  saw  where  the  load  had  struck  in  the 
boughs  of  the  trees,  and  was  of  opinion  that  the  negro 
nxust  have  been  killed  by  a  random  shot  which  had  been 
turned  out  of  its  direction.  There  was  only  one  wound 
:  found  on  him,  and  this  was  on  the  back  of  his  head  and 
•    appeared  to  be  given  by  a  single  buck  shot. 

.  Waties,  J.  who  tried  the  cause  thought,  under  these 
circumstances,  (if  they  were  true,)  that  the  killing  was 
accidental,  and  that  the  defendant  ought  not  to  be  made 

:  answerable  as  a  trespasser.     Such  a  killing  would  -on  a 

rl 
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criminal  prosecution,  ^er^^ded  as  an  excusable  homi^ 
cide;  and  although  an  act  which  10  not  criminal,  may  if  in- 
jurious  to  property,  entitle  the  owner  of  it  to  compenaa- 

.'-•T  .1  J. '.11  • 

tion,  yet  the  injury  must  ensue  from  some  unauthorised 
intermedUng  with  the  property;  as  in  the  case  of  Wright 
vs.  Gray,  ^  Bay  214,  where  the  defendant  prevailed  on  a 
negro  boy  •without  the  cdnsj^cit  of  bi^  master  to  ride  a 
race  and  the  boy  was  thrown  from  the  horse  and  killed. 
But  when  one  is  lawfully  interfering  with  the  property  of 
another  ai^d  accidentally  injures  or  destroys  it,  he  is  no 
trespasser  and  oueht  not  to  be  answerable  for  the  value  of 
the  property .^  In  this  case  the  defendant  was  engaged 
in.  a  lawful  ancTsmeritoripus  service,  and  if  he  really  fired 
bis  guu  in  the  manner  and  for  the  purpose  stated  by  him  it 
was  an  aUowable«act^  but  hi^  honor  left  it  to  the  jury  to 
judge  whether  it  was  such  an  a^t,.aBd  they  were,  told  that 
if  they  took  a  different  view  of  it,  and  could  see  any 
thing  in.  U  which  showed  an  intention  to  kill  or -injure  the 
negro,  they  were  bound  to  find  a  verdict  for  the  plaintiff. 

The  jury  found  for  the  defendant,  and  the  plaintiff  ap- 
])ealed. 

Felder.  for  the  motipn. 

Pre^^on  and  .Bu^/er  contra. 

Curia,  per  Johnson,  J.  The  fact  that  the  defendant 
killed  the  plaintiff 's  slave  is  not  controverted|  and  prima 
facie  an  action  lies  against  him.  He  has  not  justified,  but 
attempted  to  excuse  it  as  the  result  of  an  accident,  and 
the  question  is  whether  that  excuse  is  made  out  accord- 
ing to  the  rules  of  law?  To  excuse  a  trespass  on  the 
ground  that  the  injury  done  was  the  consequence  of  an 
accident,  it  is  not  enough  that  the  party  did  not  intend  it, 
but  it  must  appear  that  it  w:as  unavoidable  and  without  any 
the  least  fault  on  his  part;  and  the  boolf s  go  so  far  as  to 
say  that  if  by  an  extraordinary  degree  of  circumspection, 
even  greater  than  is  ordinarily  practised  in  the  affairs  of 
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life,  he  might  have  guarded  against  it,  he  shall  be  liable: 
which  is  illustrated  bj  »case  where  to  an  action  for  an  as- 
sault and  batterj,  the  defendant  pleaded  that  the  plaintiff 
and  himself  were  soldiers  at  exercise  skirmishing  with 
their  muskets,  and  in  so  doing  the  defendant  casualiter  et 
per  infortunam  et  epntra  yoluotatem  suam  in  discharging 
his  piece  wounded  the  plaintiff.  On  deipurrer  the  plea 
was  held  bad,  for  say  the  court,  a  man  shall  not  be  ex- 
cused a  trespass  except  it  has,  been  committed  utterly 
without  his  fault.  Hammond's  N.  P.  67.  ,  Going  in  pur- 
suit of  runawaj. negroes  was  not  only  justifiable  but  laud- 
able in  tke  defendant,  and  the  act  of  firing  his  piece 
merely  for  the  purpose  of  intimidating  and  inducing  them 
to  surrender  was  in  itself  harmless  enough,  and  the  cir- 
cumstances I  think  justify  the  finding  of  the  }VXJ  that  the 
killing  was  notmtentioiud;  but  acco.irding  to  tl^e.rule  this 
is  not  enough  to  excuse  the  defendant,  he  must  appear 
blameless. 

The  fact  that  the  negro  was  killed  is  in  itself  a  strong 
circumstance  going  to  show  a  want  of  proper  care  on  the 
part  of  the  defendsgit.  Those,  accustomed  to  the  Use  of 
fire  arms^  know  that  shot  discharged  frpm  ^  gun  take 
an  exceedingly  wide  range,  and  are  turned  out  of  their  di- 
rection by  the  most  trifling  and  unsubstantial  obstruction. 
To  have  fired  therefore  in  the  direction  in  which  the  ne- 
groes, and  especially  when  they  were  out  of  his  view,  and 
when  it  was  uncertain  whether  the  gun  might  not  have 
been  bearing  on  them,  was  not  only  incautious  but  rash  in 
a  hi(^  decree,  and  according  to  the  rule  rendered  the  de- 
fendant liable.     A  new  trial  is  therefore  granted. 

New  Trial  Cfranted. 
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Chiucs  vs.  Hoixowat. 

The  SheriA  is  not  liable  for  rnonej  teeeiTed  hj  his  Depaty,  on  a* 
case  in  which  exeeatkm  has  not  yet  been  lodged  in  his  office. 

This  case  had  been  referred  to  the  clerk,  on  an  order 
for  judgment,  but  judgment  had  not  been  entered,  nor  any 
fi.  fa.  issued,  when  the  defendant  paid  to  one  Tutt,  the 
deputy  of  Belcher  the  sheriff,  who  gave  a  receipt  in  the 
case  as  deputy  sberiff,  the  sum  of  $170  dollars,  and  this 
was  a  rule  upon  the  sheriff  to  shew  cause  why  he  did  not 
give  credit  on  the  execution  fur  die  amount  which  it  ap- 
peared Tutt  had  not  paid  over.  The  sheriff  objected  to 
the  rule  on  the  ground,  that  he  was  not  responsible  for  a 
|kayment  made  to  his  deputy,  until  execution  was  lodged 
in  his  office  for  collection.  That  until  execution  was  is- 
sued and  lodged  with  him,  he  had  no  authority  for  receiv- 
ing payment,  and  of  course  his  deputy  had  no  authority. 

Watiss,  J.  who  heard  the  case  dismissed  the  rule. — 
He  thought  the  sheriff  had  no  authority  to  receive  the 
money  but  what  he  derived  from  the  execution,  and  that 
a  payment  made  to  the  deputy  before  the  sheriff  himself 
was  authorised  to  receive  It,  could  not  render  the  sheriff 
liable.    The  party  paying  must  look  to  the  deputy. 

The  Court  of  Appeak  confirmed  his  honor's  judgment.. 

Rule  dismissed'.. 
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State  vs.  Stjbphbnson. 

Petjary  may  be  assigned  on  an  oath  administered  by  a  justice  of 
the  peace,  on-  the  investigation  of  a  matter  submitted  to  arbi- 
trators by  a  rule  of  court  with  consent  of  parties. 

The  only  question  in  this  case  was  whether  perjury 
eould  be  assigned  on  an  oath  administered  by  a  justice  of 
the  peace,  on  the  inveBtig;ation  of  a  matter  in  dispute  sub- 
mitted to  arbitration  by  a  rule  of  court  with  consent  of 
jparties.  The  prisoner  demurred  to  the  indictment,  and 
Jamss,  J.  supported  the  demurrer. 

Earte,  Sol.  appealed  on  the  part  of  the  state  and  mov- 
ed to  reverse  Ihe  judgment  of  the  circuit  court.  He  ci- 
ted Stote  vs.  M'Croskey,  3  M'Cord  308.  1  Haw.  P.  C. 
318.  Kydd  on  Awards  87.  95. 1  Bos.  and  Pul.  91. 

Bvrij  contra^  Thi»  was  a  voluntary  oath.  It  could 
Aot  constitute  perjury.  It  was  not  in  a  course  ef  judicial 
]M*oceeding.  The  parties  could  not  confer  on  the  arbitra- 
tors this  judicial  capacity.  An  oath  taken  before  a  com^ 
mittee  of  the  House  of  Conunons  has  been  held  not  to  be 
an  oath  taken  in  a  course  of  justice. 

JSfork,  in  reply,  cited  1  Haw.  319.  320.     . 

CiXBiA,  per  JoHHsoN,  J.  This  question  was  inciden- 
tally noticed  in  the  o[Mnion  of  the  court  delivered  by 
myself  in  the  case  of  the  State  vs.  M^Croskey,  3  M^C. 
308,  in  which  the  intimation  of  an  opinion  that  perjury 
might  be  assigned  on  such  an  oath  is  thrown  out,  and  sub- 
sequent reflection  has  fully  satisfied  me  of  the  corectness 
of  the  observation.  Mr.  Russell  in  his  Treatise  on  Crimes, 
2d  vol.  p.  1751,  defines  perjury  to  be,  the  taking  of  a  false 
oath  by  one,  who  being  lawfully  required  to  depose  the 
truth  in  ajigr  proceeding  in  a  court  of  justice  swears  fabe- 
ly,  in  a  matter  of  some  consequence  to  the  matter  in  ques- 
tion. But  it  is  evident  that  this  definition,  so  far  as  it  re- 
gards the  tribunal  or  authority  before  which  it  is  taken, 
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is  too  limited;  as  it  would  tend  to  exclude  all  affidavits  and 
depositions  taken  out  of  court,  however  necessary  they 
might  be  to  the  administration  of  justice.  Serjeant  Haw- 
kins and  Chief  Baron  Comyn  are  the  authorities  relied  on 
for  this  definition,  and  upon  referring  to  these  authori- 
ties it  will  be  seen  that  the  word  court  has  been  substi- 
tuted instead  of  the  word  caursCj  originating  probably  in 
a  typographical  error,  (Vide  2  Haw*  P.  C.  315.  ch.  69. 
Com.  Dig.  Tit  Justice  of  the  Peace,  B.  102,)  and  it  fol- 
lows that  perjury  may  be  assigned  on  any  false  oath  taken 
before  a  person  duly  authorised  to  administer  it,  in  a 
course  of  justice.  But  they  all  agree  that  perjury  cian- 
not  be  assigned  on  any  oath  taken  before  persons  acting 
in  a  mere  private  capacity,  or  before  those  who  take  up- 
on themselves  to  administer  an  oath  of  a  public  nature 
without  legal  authority  ;  nor  even  where  it  is  didmiliidter- 
ed  iinder  the  color  of  authority,  and  it  is  in  truth  unwar- 
r»itable  and  void*  Of  this  class  are  sdl  oaths  which  are 
D^erely  Voluntary,  and  from  which  no  legal  consequebees 
are  to  follow.  2  Russell  on  Crimes  1756. 

The  authors  before  cited  have  ebllected  a  great  variety 
of  cases  emulated  to  maik  the  line' of  separation  between 
that  class  of  oaths  which,  with  respect  to  the  tribunal  by 
which  they  are  iidministered,  constitute  the  crime  of  )^r- 
jury,  ^d  thos^ ivhich  do  not;  and  without  entering  into 
a  iBfinolcf  i»alysis  of  th^in,  ktl'the  princ^le  cleariy  dedu- 
ctble '  from  them  is,  that  whenever  the  law  eotrfers  the 
power  of  aiicertaining  fects,  and  from  whtcfa  any  legalcon^ 
^4^^fices  are  to  Mto^^  ind  m  the  investigation  oS  Whidi 
thee^amihatioft  of  witnesses  are  necessary,  it^s  perjury 
in  a  wifeess  to  testify  falsely,  in  order  to  come  at  the 
c6rr^f  applieafioh  of  this  prihci^Ie  to  this  case;  it  wift  be 
necedsAy  to  iLsdertMn  with  some  iiegree  bf  certainty  tBe 
pdwers  aiid  tegal  Character  of  artiitrators;  sittiiig  iki  judg- 
ment  in  a  matter  referred  to  them  by  the  act  of  the  parties^ 
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aftd  the  consequences  which  follow  their  judgment.  The 
right  of  parties  to  refer  matters  in  controversy  to  the 
judgment  of  private  individuals^  has  never  been  denied. 
Judging  from  probabilities  and  calculations,  from  the  ordi- 
nary progress  of  human  society,  it  may  be  concluded  that 
this  mode  of  settling  controversies  followed  the  laws  of 
force,  and  preceded  an^  regularly  constituted  system  of 
jurisprudence.  A^  ^^7  ^^^^  ^t  has  existed  as  far  back  as 
we  can  trace  the  history  of  our  own.  And  our  courts  of 
justice  have  invariably  held  their  awards  as  conclusive  as 
to  the  rights  of  the  parties ;  and  unless  impeached  for 
fraud  or  partiality,  they  are,  in  law,  as  obligatory  on  the 
parties  as  the  judgment  oi  a  court  in  the  last  resort,  and 
with  the  exception  of  the  want  of  the  power  of  enforcing 
them,  must  be  regarded  as  equally  authoritative*  A  prac- 
tice in  strict  conformity  with  that  adopted  on  the  refer- 
ence stated  in  the  indictment^  isnow  invariably  prevalent 
in  this  state. 

When  a  matter  is  referred  by  the  parties  to  arbitration, 
the  attendance  of  a  Magistrate  is  proc^ured,  who  adminis- 
ters the  appropriate  oath  to  the  witnesses  who  are  exami- 
ned ;  jand  this  usage  has,  it  is  believed,  been  handed  down 
from  the  .first  settlement  of  the  country.  In  this  state, 
at  an  early  period,  the  mass  of  the  population  was  concen  • 
tered  in  and  near  the  city  of  Charleston,  and  the  courts  of 
justice  were  principally  situated  there,  and  were  in  some 
degree  inaccessible  to  the  scattered  population  of  tt^e  in- 
terior^ and.  a  resort  to  these  domestic  quasi  tribunals  was 
their  only  resource,  and  hence  the  uniformity  and  invete- 
racy of  the  usagie. 

It  is  objected  however  that,  this  is  not  a  judicial  tribunal, 
and  that  therefore  perjury  cannot  be  assigned  on  a  false 
oath  taken  before  it.  According  to  the  principle  before 
laid  down,  it  is  not  indispensable  that  the  power  should 
be  exclusively  judicial.     It  is  sufficient  that  they  are  by 
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law  invested  with  the  power  of  ascertaining  facts  by  the 
examination  of  witnesses,  which  maybe  illustrated  by  the 
common  cases  of  affidavits  made  before  a  majistrate,  in 
relation  to  some  proceeding  to  be  instituted  in  a  court  of 
justice  ;  as  to  hold  a  defendant  to  bail,  to  effect  the  con- 
tinuance of  a  cause  depending,  and  the  like.     In  these  ca- 
ses the  justice  has  no  power  over  the  subject.     The  act  is 
merely  ministerial  and  ancillary  to  the  administration  of 
justice.     But  yet  peijury  may  be  assigned  on  such  an  oath, 
and  the  reason  given  is  that  it  is  calculated  to  mislead  the 
court  in  pronouncing  its  judgment.     And  it  is  contended 
by  Sergeant  Hawkins,  and  I  think  with  great  force,  that 
a  false  oath  taken  before  persons  authorised  by  the  King  ta 
examine  witnesses,  in  any  matter  whatsoever,  touching 
his  honor  or  dignity,  are  such  that  peijury  may  be  assign- 
ed on  them.     Again,  the  law  acting  upon  the  contract  of 
the  parties,  authorises  the  arbitrators  to  determine  the 
matters  in  dispute,  their  judgment  is  conclusive,  and  the 
courts  of  justice  enforce  them.    Perjury  is  calculated  to 
mislead  them,  and  of  course  the  courts  of  justice,  and  in 
this  respect  the  principle  which  renders  a  false  oath  per- 
jury, which  is  ancillary  to  the  administration  of  justice^ 
equally  applies.     It  is  objected  also,  that  the  magistrate 
has  no  authority  to  administer  the  oath.     Very  many  of 
the  powers  which  belong  to  the  judicial  a^well  as  minis- 
terial officer  are  derived  from  the  common  law,  the  crea- 
ture of  usage,  and  there  is  none  better  sanctioned  than  this* 
The  case  of  Chapman  vs.  Gillet,  2  Conn.  Rep.  40,  on 
which  I  have  drawn  so  largely  in  the  case  of  the  State  vs. 
M'Croskey,  contains  a  principle  which  I  think  is  sustaina- 
ble on  the  clearest  principles  of  sound  reasoning,  and 
which  is  assented  to  by  the  minority  of  the  court — ^it  is, 
that  when  an  oath  is  administered  in  the  course  of  a  pro- 
ceeding sanctioned  by  the  express  enactment  of  the  legis- 
lature, or  by  the  common  consent  and  usage  of  mankind^ 
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and  from  whieh  a  tempond  loss  to  any  one  arises,  it  is  per- 
juiy  to  swear  falsely.  The  question  in  that  case  was 
whether  it  was  perjury  to  swear  falsely  in  a  matter  con^ 
coming  the  gpTemment  and  discipline  of  the  members  of 
a  church;  and  the  opinion  of  the  court  proceeds  on  the 
ground,  that  inasmuch  as  the  party  concerned  might  in  the 
event  be  excluded  from  yoting,  that  it  was  peijury ;  and 
the  minority  appear  to  admit  the  principle  but  deny  that 
the  consequences  would  fellow,  and  claim  for  the  law  tri- 
bunals the  power  of  passing  on  the  ri^t  <lf  the  party  to 
vote.  The  application  of  this  {Ninciple  to  die  ease  under 
eonnderatioB  is  obvious.  There  the  oath  was  administer- 
ed under  an  authority  sanctioned  by  common  consent  and 
immemorial  usage.  It  directly  aflTected  the  temporal  inte- 
rest of  the  party  in  a  manner  as  conclusive  as  the  jtidg- 
ment  of  a  court  of  justice.  In  morality  the  oflfence  is  as 
great,  whatever  ma}*  be  the  character  of  the  tribunal,  and 
its  eiEects  and  legal  operation  in  the  particular  case  are 
nearly  the  same. 

DeiMnrrer  ovemled. 


Hough  vs.  Evaivs. 


The  concealment  of  a  circumstance,  which  matenallv  impairs 
the  value  of  an  article  sold,  is  fraudulent,  and  though  the  ven- 
dor at  the  time  ci  sale  refused  to  warrant  the  soundness,  yet 
the  vendee  may  recover  in  an  action  of  deceit. 

Defendant  sold  plaintiff  a  slave,  and  gave  him  a  bill  of 
sale  warranting  only  the  title,  and  at  the  time  of  giving 
him  the  bill  of  sale,  he  absolutely  refused  to  warrant  the 
soundness  of  the  slave.  It  was  jM'oved  that  the  negro 
was  unsound  at  the  time  of  sale.*  He  had  a  cjr<mic  con- 
sumption attended  with  a  bad  cough.  At  the  sale,  which 
w«s  at  vendue,  where  defendant  sold  all  his  slaves,  the  de- 
fendant said  to  one  witness  that  the  negro  was  sound,  that 

^  1 
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be  bad  011I7  a  eougjh,  as  all  his  otlier  Heroes  had.  R 
was  declared  at  the  sale  that  the  defendant  would  not 
warrant  any  of  the  negroes  or  that  an j  of  them  would 
live  another  day.  Plaintiff  was  heard  to  say  after  the 
sale  that  he  had  boo^t  a  dead  or  sick  negro,  biit  that  he 
could  cure  him  with  bacon.  The  price  paid  was  $482, 
the  value  if  sound.    This  was  an  action  of  deceit. 

Watiss,  J.  who  heard  the  cause,  charged  the  jury, 
that  if  the  defendant,  by  representing  an  apparent  un» 
soundness  to  be  trifling,  knowing  it  to  be  otherwise,  had 
thereby  induced  the  plaintiff  to  give  a  sound  price  for  the 
property,  that  it  was  fraudulent,  and  thou^  he  had  de- 
clared that  he  would  not  warrant,  yet  it  ought  not  to  avafl 
him. 

The  jury  found  a  verdict  for  the  plaintiff. 

The  defendant  appealed. 

TFordfoio  for  the  motion,  cited  Peake's  N.P.  115.  lEsp^ 
Dig.  40.  Bernard  vs.  Yates, '  1  Nott  and  M^Cord  142. 
Rogers  vs.  Beaty,  2  Nott  and  M'Cord  531. 

BuUer  in  reply,  cited  Slyke  vs.  Greenway  and  Gorree. 
Wells  vs.  Fowler.  1  Black.  R.  465.  2  P.  Wm.  170. 
Douglass  260.  1  Term  R.  12.  Bliss  vs.  Thompson,  4 
Mass.  R.  488.  Hodgson  vs.  Richardson,  1  Black  Rep. 
465.  Fitzherbert  vs.  Martin,  1  Term.  R.  12. 

Curia,  per  Johnsoh,  J.  In  the  consideration  of  this 
case  it  will  be  assumed  as  conclusions  necessarily  result- 
ing from  the  finding  of  the  jury,  and  warranted  by  the 
evidence,  that  the  price  paid  for  the  negro  James^ 
was  his  full  value  if  he  had  been  sound.  That  the  defen- 
dant expresdy  refused  to  warrant  his  soundness,  that  he 
was  at  the  time  labouring  under  a  confirmed  consumption 
which  was  known  to  the  defendant,  but  which  he  did  not 
communicate  to  the  plaintiff,  and  which  was  unknown  to 
him  and  not  readily  detected,  and  that  James  died  short- 
ly after  of  that  disease;  and  the  question  is  whether  under 
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these  circumstances  the  plaintiff  was  entitled  to  recover? 
Or  to  put  the  mere  abstract  proposition,  whether  the  sellerS 
is  not  bound  to  disclose  to  the  purchaser  any  latent  defect/ 
in  the  article  sold  if  it  is  known  to  him? 

The  principle  on  which  those  proceed  who  maintain 
the  aflBmnative  of  this  proposition  is  that  fraud  vitiates  all 
contracts,  and  they  contend  that  the  concealment  of  a  cir- 
cumstance, which  materially  impares  the  value  of  the 
thing  sold,  furnishes  as  conclusive  evidence  of  the  fraud  as 
a  direct  and  positive  aJfirmation  of  that  which  is  not  true, 
and  that  in  morals  he  who  suppresses  the  truth  is  equally 
criminal  as  he  who  states  a  falsehood,  and  such  I  think 
is  clearly,  the  well  settled  rule  on  the  subject. 

In  Hodgson  vs.  Richardson,  1  Black.  Rep.  465,  Mr. 
Justice  Yates  lays  it  down  broadly,  ^^  that  the  conceal- 
BAent  of  material  circumstances  vitiates  aU  contracts  upon 
the  principle  of  natural  law,"  and  adds  '^  that  a  mail 
kept  ignorant  of  any  material  ingredient  may  safely  say 
it  is  not  my  contract." 

So  in  the  ease  of  Mellish  et.  al.  vs.  Motteaux  et.  al. 
Peake's  Case  N.  P.  1 15.  (cited  2  Comyn.  on  Cont.  273,) 
which  was  an  action  to<recover  back  the  price  paid  for  a 
brig,  which  the  plaintiffs  had  purchased  urith  all  fauUSy 
and  it  was  afterwards  discovered  that  some  of  her  tim« 
bers  were  broken,  which  materially  unpaired  her  value 
and  which  was  known  to  the  defendants  but  not  disclosed 
and  which  could  not  have  been  readily  discovered  by  the 
plaintiffs.  Lord  Kenyon  remarks  that  in  all  contracts  of 
this  kind  it  is  of  the  highest  importance  that  courts  of 
law  should  compel  the  observance  of  honesty  and  good 
faith,  and  that  the  terms  to  which  the  plaintiffs  acceded, 
of  taking  the  ship  with  all  faults  and  without  warranty 
must  be  understood  to  relate  to  those  faults  only  whicl^ 
the  plaintiffii  could  have  discovered,  or  which  the  defeii- 
dants  were  unacquainted  with.   The  same  doctrine  is  also 
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heM  by  Lofd  Mansfield^  in  Fitzherbert  vs.  Mather,  1  D. 
and  E.  13.  But  it  is  no  where  better  expressed  than  by 
Chief  Justice  Parscms  in  Bliss  et.  al.  vs.  Thompson,  4 
Mass.  Rep.  488,  which  was  a  fraudulent  concealment  in 
a  contract  relating  to  lands  in  which  that  able  judge  re- 
marks, that  *'  not  only  good  morals  but  the  common  law 
requires  that  every  man  in  his  contracts  should  observe 
good  faith  and  act  with  common  honesty;  and  money  ob- 
tuned  by  fraudulent  concealment  or  false  representations 
the  law  will  compel  to  be  paid  to  the  party  to  whom  in 
equity  and  in  good  conscience  it  belongs. 

The  doctrine  of  the  civil  law  in  relation  to  implied 
warrantees  has  by  successive  adjudications  been  adoifked 
and  incorporated  as  part  of  the  common  law  of  this  state, 
and  is  regarded  in  the  same  light  that  an  express  warran* 
ty  would  be  by  the  common  law  as  now  received  and  un- 
derstood in  England.  But  itisnotcontended  that  the  case 
under  consideration  fiills  within  the  rules  growing  out  of 
either  of  those  systems,  nor  that  a  seller  may  not  by  an 
explicit  refusal  to  warrant  exempt  himself  from  liability 
if  he  acts  wiA  good  faith,  as  in  the  case  of  Slyke  vs. 
Greenway  and  Ooree,  decided  ish  this  court.  And  the 
question  in  this  case  is  not  whether  the  defendant  it  liable 
on  a  warranty  either  expressed  or  implied,  but  whether 
he  has  committed  a  fraud  in  the  sale,  and  if  he  has,  wheth- 
er it  be  referred  to  principle  or  authority  he  is  clearly 
liable. 

But  it  may  be  asked  shall  a  man  not  be  permitted  to 
protect  himself  from  liability  by  express  and  positive  sti- 
pulations, and  is  not  the  other  bound  by  his  assent  to  those 
terms? 

In  England  every  sale  without  warranty  contains  in 
effect  a  stipulation  on  the  part  of  the  seller  not  to  warrant, 
and  of  the  purchaser  to  accept  without  warranty;  and  we 
have  before  seen  that  the  doctrine  contended  lEor  applieft 
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to  those  cases;  and  a  summary  answer  may  be  found  in 
the  principle  that  fraud  vitiates  all  contracts,  may  also  be  r> 
safely  laid  down  as  an  axiom  that  fraud  cannot  be  purged   [ 
hj  any  stipulation;  for  put  it  on  the  best  possible  footing, 
it  is  only  a  fraudulent  stipulation  to  cover  a  fraud. 

In  addition  to  these  general  remarks  it  may  be  Observed 
that  there  is  one  circumstance  in  this  case  that  strengthens 
the  claim  of  the  plaintiff.  The  general  appearance  of  the 
negro  James  did  not  indicate  to  the  eye  of  a  common  ob- 
server the  presence  of  the  disease,  and  on  enquiry 
made  by  one  of  the  witnesses,  defendant  rejx^sented 
to  him  that  he  was  sound  and  although  he  had  a  cough  it 
was  of  a  common  kind  and  that  all  his  other  negroes  were 
in  the  same  situation.  Now,  although  it  did  not  appear  | 
that  this  came  ta  the  knowledge  of  the  plaintiff  and  ought  I 
not  therefore  to  be  set  down  as  a  fraudulent  misrepresen*' 
tation  to  him,  yet  when  it  is  recollected  that  the  n^o 
was  sold  at  public  vendue,  wa  may,  I  think,  be  permitted 
to  collect  from  it  a  disposition  on  his  part  to  commit  a 
fraud  on  whomsoever  might  be  the  purchaser,  and  which 
he  too  sueeessfnlly  practised  on  the  plaintiff. 

The  mi^rity  of  the  court  concur  with  the  presiding 
judge  in  all  the  views  taken  by  him  of  the  case,  and  the 
motion  is  refused. 

NoTT,  J  •  dissenting.  I  concur  with  the  presiding  judge 
in  the  principles  of  law  laid  down  by  htm.  But  I  do  not 
consider  them  as  applicable  to  this  case.  The  defendant 
made  a  stAe  of  the  principal  part  of  his  property  at  public 
auction,  the  terms  of  wUch  were  that  he  would  warrant 
the  title  but  nothing  else.  The  terms  were  proclaimed 
by  the  crier  from  the  stand,  and  were  repeated  by  the 
vendor  to  every  person  who  consulted  him  on  the  subject. 
There  was  no  pretence  that  it  was  a  mere  factitious  sale, 
in  order  to  put  off  his  unsound  property.  That  is  an  in- 
ference attempted  to  be  drawn  from  the  fact  that  there 
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was  one  unsound  negro  in  the  gang.  But  this  was  an  ac« 
tion  of  deceit  in  which  fraud  was  not  to  be  presumed,  but 
should  have  been  proved.  It  is  said  the  defendant  was 
bound  to  disclose  the  defects  of  the  property.  But  I  am 
not  aware  of  anj  rule  of  law  which  requires  the  vendor 
unasked,  to  disclose  the  defects  of  property  offered  for  sale 
when  he  expressly  declares  that  he  warrants  nothing  biit 
the  title.  It  is  to  be  sure  ii/proof,  that  he  told  one  indi- 
vidual that  the  negro  was  sound,  except  that  he  had  a 
cough,  as  all  his  negroes  had.  Now  let  us  admit  that  he 
was  guilty  of  a  misrepresentation  to  that  person— ^t  would 
give  no  cause  of  action  to  the  plaintiff,  because  he  was  no 
party  to  the  false  affirmation.  But  there  is  no  prooi  that 
I  the  defendant  knew  it  to  be  false.  The  witness,  and  I 
i  believe  only  one,  said  that  the  negro  had  a  cough  some- 
time previous  to  the  sale,  and  spit  blood.  But  that  is  no 
conclusive  evidence  of  a  fatal  malady — and  there  is  no  ev- 
idence that  the  defendant  even  knew  the  fact,  and  much 
less  that  he  knew  or  supposed  that  it  would  eventually 
turn  out  to  be  a  mortal  disease.  But  to  place  the  case  on 
the  most  favorable  grounds  for  the  plaintiff,  it  will  amount 
to  nothing  more  than  expressing  an  opnion  that  the  ne- 
gro was  sound,  but  still  declining  to  warrant  him  to  be  so. 
I  am  of  opinion  therefore,  that  the  plaintiff  purchased 
at  his  own  risk,  and  if  he  has  made  a  bad  bargain,  he  must 
charge  it  to  his  own  imprudent  conduct,  and  not  to  the  de« 

fendant. 

New  Trial  refused  (a) 

{a  J  See  Mr.  Verplank's  Essay  on  Contracts. 
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LOKKR  VS.  AnTOKIO. 

Id  debt  oo  bail  bond,  the  plaintiff  in  his  declaration  must  set  out 
the  condition,  the  proc^Klings  against  the  principal,  and  the 
particular  breaches. 

It  18  not  enoueh  to  set  out  the  condition,  the  writ,  and  the  return 
thereof,  and  ti>  assign  as  a  breach  that  the  defendant  did  not  ai>- 
pear ;  the  plaintiff  snould  allege  that  he  had  prosecuted  his  writ 
to  judgment,  and  had  issued  a  ca.  sa.  to  which  there  had  been 
a  return  of  non  inventus,  and  that  the  defendant  in  the  origin- 
al action  had  not  paid  the  debt,  costs,  and  chaises,  or  any  jSurt, 
nor  rendered  his  body. 

Bail  bonds  ara  given  to  the  sheriff  and  his  successor,  and  may  be 
assigned  by  tne  successor. 

Tlris  was  an  action  of  debt  on  a  bail  bond,  brought  hf 
Hie  {daintiff  as  assignee  of  the  sheriff!  The  plaintiff  de- 
clared on  the  penalty  alone.  The  defendant  demurred 
on  the  ground  that  the  declaration  should  have  set  out 
the  condition  of  the  bond,  the  proceedings  against  the 
principal,  and  the  breaches  of  the  condition,  as  in  the  En- 
glish {vecedents  on  recognizances  of  special  bail. 

James,  J.  who  tried  the  cause  supported  the  demurrer. 
The  plaintiff  appealed,  and  moved  to  reverse  the  judg-* 
ment. 

ATCKfilac*,  for  the  appeal,  cited  4  Dallas  436  ;  1  Chit- 
iy's  Plead.  415,  n  (2.)  Ethersey  vr.  Jackson,  8  T.  R. 
255 ;  1  Saund.  58 ;  4  Jphn.  R.  214,  fi  (a.)  3  Ld.  Ray  2b^. 
8  Morgan's  Yade  Mecum  391 ;  1  Nott  k  M'Cord  64. 

Oreggj  contra,  cited  1  Chitty  Plead.  354 ;  Com.  Dig. 
Plead.  W.  (2)  10  ;  1  Wilson  284 ;  Arch.  Plead. ;  2  Cro. 
46  ;  Willes  19,  note  (a.)  Bridge  vs.  Ford,  4  Mass.  641 ; 
Brjce  vs.  Martin,  1  N.  &  M.  65. 

CiTBiA,  per  CoLcocK,  J.  The  common  law  on  the  sub- 
ject of  bail  has  been  modified  in  this  state  by  statute.  The 
act  of  1809  directs,  ^^  That  in  all  actions  hereafter  to  be 
broi^t  wherein  the  defendant  or  defendants  shall  be 
held  to  bail,  by  the  sheriff  serving  the  writ  or  process, 
the  bail  so  given  to  the  sheriff  shall  be  entitled  to  all  the 
rights,  privileges  and  powers  of  special  bail ;  and  may  sur- 
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render  his  principal  in  discharge  of  himself,  or  the  prin- 
cipal surrender  himself  in  discharge  of  his  bail,  in  the 
same  manner  and  to  the  same  extent  as  special  bail,  (mean^ 
ing  bail  above,  or  bail  to  the  action,)  are  now  entitled  to; 
any  law  usage  or  custom  to  the  contrary  in  any  wise  not- 
withstanding ;  and  that  it  shall  not  be  necessary  hereafter 
for  bail  to  obtain  a  judge's  order  for  leave  to  stirrender 
his  principal."  1  Brev.  55. 

Though  the  mere  nonappearance  then  of  the  defendant 
in  the  action  does  fix  the  bail,  yet  he  may  be  disrharged 
by  a  surrender  or  payment,  as  bail  above  at  the  common 
law  could  be.  It  then  becomes  necessary  that  lie  should 
be  declared  against  in  the  same  manner  as  if  he  had  be- 
come baU  by  recognizance  It  is  the  effect  of  the  act  of 
1809,  after  the  bail  has  become  liable  to  pay  the  defen- 
dant by  the  nonaj^arance  of  the  principal. 

Judgment  affirmed^  and  leave  gwea  to  amend. 


At  the  next  sitting  of  the  Court  of  Common  Pleas, 
this  case  came  on  again  for  trial.  In  his  amended  dec- 
laraticm  the  plaintiff  professed  to  set  out  the  proceedings, 
but  he  merely  set  out  the  writ  and  the  return,  and  as- 
signed as  a  breach,  that  the  defendant  did  not  appear. 
To  this  declaration  the  defendant  also  demurred,  on  the 
ground  that  the  plaintiff  had  not  shewn  any  cause  of  ac- 
tion. The  demurrer  was  supported,  and  the  plaintiff 
again  brought  up  the  case. 

irCKniocky  for  the  ajppeal. 

Or$ggj  contra. 

Curia,  per  Non,  J.  The  demurrer  in  this  ease  ad- 
mits the  truth  of  every  allegation  in  the  declaration. 
That  is  to  say,  it  admits  that  the  plaintiff  sued  out  a  writ 
against  him,  that  the  defendant  became  bati  isr  his  ap- 
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pearaoce  at  court,  and  that  he  failed  to  appear  according 
to  the  requisition^  of  the  writ.  And  the  question  now  is 
whether  upon  that  statement  of  facts  the  plaintiff  is  en- 
titled to  recover.  In  order  to  determine  that  question  it 
is  necessary  to  advert  to  the  acts  of  the  legislature  on  the 
subject. 

The%ctof  1785,  declares,  that  whereas  heretofore  it ' 
has  been  the  law  of  this  state  that  upon  the  return  of 
writs  of  capias  ad  respondendum,  where  the  defendant  or 
defendants  maketh  default  of  appearance,  to  suffer  the 
plaintiff  to  suspend  the  proceedings  against  such  defend- 
ant or  defendants,  and  commence  original  actions  against 
the  bail  whereby  the  costs  have  been  greatly  and  unne- 
cessarily increased,  and  the  defendant  aggrieved — for  re- 
medy whereof,  be  it  enacted,  That  where  any  writ  shall 
issue  from  any  court  within  this  state  whether  of  supreme 
or  inferior  jurisdiction,  and  the  defendant  shall  give  bail 
for  his  appearance  and  shall  make  default  the  suit  shall 
be  prosecuted  to  judgment,  and  e:(ecution  shall  issue 
against  such  defendant  before  any  proceedings  shall  be 
had  against  the  common  bail.  P.'  L.  368. 

By  the  act  of  1809,  1  Brev.  55.  it  is  enacted  that  the 

bail  given  to  the  sheriff  shall  be  entitled  to  all  the  rights, 

privileges  and  powers  of  special  bail,  and  may  surrender 

&c.  in  the  same  manner  and  to  the  same  extent  as  special 

bail  are  now  entitled  to.      This  last  act  gives  to  the  bait 

to  the  sheriff  all  the  effects,  creates  the  same  liabilities, 

and  allows  all  the  privileges  of  a  recognisance  of  special 

bail  in  England.    It  appears  to  me  therefore,  that  every 

allegation  which  is  necessary  to  show  the  liability  of  a 

defendant  on  a  recognizance  of  special  bail,  is  necessary 

to  show  a  liability  on  the  bail  bond  to  the  sheriff  under 

our  act.     But  it  is  unnecessary  to  look  beyond  the  act  of 

1785,  to  determine  the  case  now  under  consideration. 

That  act  expressly  declares  that  although  the  defendant 

w  1 
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shall  have  made  default  of  apj^af  anee,  the  suit  shall  be 
prosecuted  to  judgment;  and  execution  shall  issue  against 
the  defendant,  before  any  proceedings  shall  be  had  against 
the  bail.     It  is  not  therefore  the  failure  to  appear  that 
gives  the  plaintifTa  right  of  action.     For  unless  he  should 
proceed  to  judgment  and  execution,  he  can  never  have  an 
action  on  the  bail  bond  although  it  would  appear  that  the 
conditions  had  been  broken  by  the  non-appearance  of  the 
defendant.     The  allegation  therefore  that  the  defendant 
in  the  original  action  had  failed  to  appear  was  not  suffi- 
cient; for  admitting  it  to  be  true  it  would  have  given  the' 
plaintiff  no  cause  of  action.     In  this  declaration  the  plain- 
tiff assigns  as  a  breach  of  the  bond  that  the  defendant  did 
not  appear,  without  aivowing  that  he  had  prosecuted  his 
dction  to  judgment,  &c.     Suppose  this  defendant  had 
pleaded  that  the  defendant  in  the  former  action  did  ap- 
pear, and  issue  had  been  i^en  upon  it,  it  would  have 
been  an  immaterial  issue;  fBr  if  it  had  been  found  against 
him,  the  pldiiltiff  would  not  have  been  entitled  to  recover* 
Finding  that  the  def(9ndaiit  had  not  appeared,  would  have 
furnished  no  evidence  that  the  plaintiff  had  performed  all 
the  other  acts  which  the  law  required  him  to  do  before 
his  right  of  action  accrued.     Suppose  the  defendant  had 
died  after  the  return  of  the  writ  and  before  judgment;  or 
suppose  that  for  any  other  cause  the  plaintiff  never  had 
obtained  judgment,  he  could  never  h^ve  maintained  an 
action  on  the  bond  dthough  the  condition  had  never  beea 
performed.     I  consider  it  to  be  a  well  settled  rale  of 
pleading  that  a  plaintiff  cannot  recpover  Without  setting 
out  in  his  declaration  a  clear  subsisting  cause  of  action. 
Thus  where  ther<^'  id  a'  condition  precedent  to  be  per- 
formed on  the' part  of  the  plaintiff,  performance  must  be 
averred.     And  whether  Ihe  precedent  condition  he  a  re- 
quisite of  the  contract  or  of  the  law  is  not  mater: al.     hus 
in  an  action  against  an  indorser  of  a  note  of  hand  aver*  | 
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«nentd  4)f  presentment  to  the  payer,  of  a  refusal  to  pajr 
ond  of  notice  to  the  indorser  are  all  necessary  to  enable 
the  plaintifif  to  recover.  .  But  they  are  all  requisites  of  the 
law  and  do  not  appear  on  the  face  of  Jtbe  contract.  It  is 
not  the  less  necessary  however  that  they  should  appear 
on  the  face  of  the  defiaration.  Chitty  lays  down  the  rule 
to  be  that  ^'  when  the  obligation  on  the  defendant  to  per* 
form  his  contract,  depends  on  Any  event  which  would  not 
otherwise  appear  from  the  declaration  to  have  occured  it  is 
obvious  that  an  averment  of  such  ev^nt  is  essential  to  a 
logical  statement  of  defendants  breach,  1  Chit  Plea.  308. 
is  not  that  jM'ecisely  the  case  before  us?  The  objection 
of  the  defendant  to  perform  his  contract  depends  on  an 
event  which  cannot  otherwise  appear  from  the  declara* 
tion  to  have  occured.  It  is  obvious  therefore  that  such 
sm  averment  is  neceaiary,  or  the  defendants  liability  can 
not  appear.  The  demurrer  admits  ail  the  facts  in  the  dec- 
laration, jet  it  does  not  admit  that  the  plaintiff  has  any 
cai^e  of  aetion.  Because  there  are  other  facts  which 
must  be  established  before  the  plaintiff  can  recover  and 
which  therefore  ou^t  to  have  been  avowed  in  his  decla- 
ration. Let  us  test  the  principle  farther  by  pursuing  its 
analogy  to 'the  case  already  alluded  to?  Suppose  the  en- 
dorsee of  a  promissory  note  to  set  out  the  indorsement, 
to  allege  the  liability  of  the  endorser  and  the  neglect  of 
the  drawer  to  pay.  Here  would  appear  prima  facie  a 
good  cause  of  action.  Yet  a  demurrer  to  such  a  declara- 
tion would  be  sustained.  Because  the  law  requires  the 
party  to  make  such  a  demand  of  the  drawer  and  to  give 
notice  to  his  indorser  before  his  rif^t  of  action  accrues, 
and  being  prerequisites  to  his  right  of  action  must  be  al- 
leged to  have  been  performed.  Suppose  the  legislature 
should  as  the  case  now  before  us,  superadd  as  a  further 
requisite  that.the  indorsee  should  sue  the  drawer  to  insoN 
Tency  before  he  should  have  recourse  to  the  endorser; 
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would  it  not  be  necessary  that  he  should  make  such  addi- 
tional averment  to  entitle  him  to  his  action?  I  apprehend 
there  can  be  no  doubt  on  the  subject. 

I  admit  the  general  rule  that  in  an  action  on  a  contract 
it  is  sufficient  to  set  out  the  contract,  and  to  assign  the 
breaches  in  the  terms  of  the  contract  itself.  And  it  is  pro- 
.  bable  that  previous  to  the  act  of  1785,  this  declaration 
would  have  been  sufficient,  because  the  plaintiff  might 
have  brought  his  action  as-soon  as  default  oi  appearance 
had  been  made.  But  when  the  act  of  assembly  steps  in 
and  requires  some  iiirther  act  to  be  done  on  his  part,  be* 
fore  his  right  of  action  accrues,  he  must  aver  the  perfor- 
mance of  that  act  before  his  action  can  be  maintained. 

I  am  of  opinion  therefore  that  the  demurrer  to  this  dec- 
laration ought  to  be  sustained.  It  still  however  remains 
to  be  determined  what  ought  to  be  the  forth  of  the  decla* 
ration  in  such  cases.  To  determine  that  question,  it  will 
be  necessary  to  look  again  at  the  act  of  1809,  which  has 
already  been  refered  to.  The  object  of  that  act  is  to  give 
the  bail  bond  to  the  sheriff  the  effect  and  operation  of  a 
recognizance  of  special  bail.  Taking  the  two  acts  togeth- 
er, they  furnish  the  form  of  declaration  which  ought  to 
be  observed  in  an  action  on  the  bond.  Let  the  plaintiff, 
according  to  the  pravisions  of  the  first  act,  alledge  in  his 
declaration  ^^  that  he  had  prosecuted  his  stiit  ta judgment, 
and  had  isisued  a  ca.  sa.  thereon  which  the  sheriff  had  re- 
turned, that  the  defendant  wais  not  to  be  found;^^  to 
which  may  be  added,  according  to'the  English  precedents 
on  recognizances  bf  sjpecial  bail,  the  further  allegation, 
that  the  defendant  in  the  original  action  had  not  paid  the 
damages,  costs  and  charges  so  recovered,  nor  any  part 
thereof,  nor  rendered  his  body,  &c.  Such  a  declaration 
would  render  the  proceedings  plain  and  consistent,  and 
relieve  the  party  from  allthe  prolixity  which  Would  result 
from  the  repetitions,  rejoinders,  and  surrejoinders,  &c.  to 
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which  a  different  modi  of  declaring  would  lead.  I  have 
been  nu»«  particular  in  this  case  than  I  otherwise  should 
have  becfn,  in  order  that  the  opinion  may  embrace  the 
case  of  Reuben  Merrit  and  others  vs.  William  Halbut,  in 
which  a  similar  question  is  submitted,  to  us,  though  in  a 
shajie  some  what  different 

Thtf^emurrers  must  be  sustained ;  hut  as  the  queati^n 
19  some  what  new,  and  one  on  which  a  difference  of  oj^n- 
loa  might  very  well  be  entertained,  the  plaintiff  may 
have  leave  to  amend  his  declaration,  so  as  to  meet  the 
^ws  which  have  been  expressed. 

Demurrer  sueUUned  but  leave  given  to  amend. 


This  case  came  on  again  for  trial,  before  Mr.  Justice 
OailIiARD.  The  bafl  bond  in  question  had  been  given  to 
David  Becket,  late  sheriff,  and  the  declaration  stated  that 
the  bond  had  been  assigned  by  William  Hilliard  the  pre- 
sent sheriff,  and  successor  of  David  Becket.  The  de- 
fendant put  in  a  general  demurrer,  on  the  ground  that 
the  assignment  should  have  been  made  by  Becket  and 
not  by  Hilliard.     The  court  overruled  the  demurrer. 

Greggj  for  the  defendant,  now  moved  to  reverse  the 
judgment  of  the  court,  in  favor  of  the  demurrer. 

WClintack^  contra. 

CuBiA,  per  CoiiCOLK,  J.  The  motion  in  this  case  is 
refused.  It  is  considered  as  a  mere  question  of  practice, 
and  although  it  is  clear  that  in  England  the  bonds  are  as- 
signed only  by  the  sheriff  who  takes  them,  it  does  not  fol- 
low that  it  must  necessarily  be  so  here.  There  the  bond 
is  given  to  the  sheriff,  and  to  him  only.  Here  it  is  giv- 
en to  him  and  his  successors  in  office.  And  we  certainly 
have  a  right  to  put  our  own  construction  on  the  acts  of 
Parliament  which  are  made  of  force  here*    Here  the 
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sheriff  is  elected  for  only  four  years,  and  when  he  goes  out 
of  office  he  is  required  to  pint  over  his  papers  and  books 
to  his  successor  in  office.  And  although  bail  bonds  are 
not  enumerated  in  any  of  the  acts  which  imposes  this  du- 
ty on  the  sheriff  w}io  is  going  out  of  office,  it  is  constant- 
ly done,  and  is  a  convenient  practice^ — for  otherwise  ft 
mii^t  often  be  difficult  to  find  the  sheriff,  or  get  the  bond 
when  it  is  wanted.  The  cases  of  sheriffs  in  Eng- 
land assigning  bonds  after  they  are  out  of  office  cannot 
weigh  in  the  determination  of  the  question.  It  mustne- 
cessarily  be  by  them,  as  no  Other  could  assign.  And  with 
us,  in  a  ci^ie'in. which,  the  bond  was  not  given  to  the  suc- 
cessoj*  (n  6ffi2cr^I^^Duta  hold  that  the  former  sheriff  could 
assjgn  it.  ^ 

iSdrsm^i  f^  dS^sSyt^A  It  appears  to  be  admitted  that  by 
the  English  law  the  assagnment  must  be  by  the  old  sher^ 
iff.*:  I  am:  hot 'aware  oPany  law  authorising  his  successor 
to  assign  in  this  state.  And  the  mere  circumstance  of  the 
words,  successors  in  office,  cannot  in,  my  opinion  alter 
the  law.  I  think  therefore  that  the  motion  ought  to  be 
granted. 

Demurrer  overruled^ 


>\ 
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Heirs  at  law  of  M a#ok  Lvr  v.  Ex.  of  Mason  Lec 

iSxcentricitj  however  great,  is  not  sufficient  to  invalidate  a  Will. 

The  mind  is  presumed  to  he  sound  until  the  contrary  is  clearly 
proved. 

«  Nor  is  it  solScient  to  shew  that  the  imagination  of  the  testator 
was  generally  disturbed  With  a  strange  belief  in  witches,  dev- 
ils, and  evil  spirits,  which  he  fancied  con tinvaAly  worried  him, 
and  that  he  lived  in  the  strangest  manner,  wearing  an  extra- 
ordinary dress,  sleeping  in  a  hollow  log,  and  exhibiting  otfwr 
extravagancies,  the  man  being  able  in  other  respects  to  4kil* 
age  his  affiJrs. 

To  avoid  a  Will  for  insanity,  a  case  of  general  insanitjr.must  be 
made  out,  of  particular  insanity  at  the  time  of  executing  it. 

It  is  not  everv  man  of  a  frantic  appearance  and  behav^ur  who  is 
to  be  considered  a  lunatic. 

If  general  insanity  is  proved,  he  that  sets j§^||^|l|tQ|j|^t  must 
shew  a  lucid  interval. 

That  a  will  is  anjust  to  one's  rektio 
should  be  considered  an  irrational  s 

^he  law  puts  no  restrictions  upon  a 
property  in-  any  way  his  partialitii 
prompt  him. 

l^he  number,  intelligence,  and  ch 
question  of  insanity,  should  have 

» 

This  case  came  before  the  court  for  Marlboro'  district,  on 

an  appeal  from  the  Court  of  Ordinary,  of  that  district,  ad- 
mitting to  probate  the  last  will  and  testament  of  Mason 
Lee,  deceaj»ed,  who  died  some  short  time  after  executing 
the  will,  in  July,  1820,  leaving  the  appellants  his  ne- 
{Aews  and  nieces,  his  heirs  at  law,  and  two  illegitimate 
sons  entirely  unprovided  for,  and  giving  his  whole  estate  ^ 
valued  at  about  (50,000,  to  the  States  of  South  Carolina 
and  Tennessee.  The  only  question  was,  whether  Lee  at 
the  time  of  making  his  will,  was  of  sound  and  disposing 
mind? 

Within  the  four  last  years  of  his  life  he  had  made  four 
wills.  All  these  wills  were  alike,  except  in  the  change 
of  the  executors  and  legatees.  The  first  will  gave  all  his 
property  to  the  United  States,  the  second  to  Souih  Caro- 
lina and  Creorgia,  and  the  third  and  fourth  to  South  Caro- 


184  COLUMBIA,  1837. 

Una  and  Tennessee.  In  other  resp^ts  the  four  wills  were 
copies  of  each  other.  The  will  in  dispute  was  in  the  fol- 
lowing words : 

^^  In  the  name  of  God,  amen,  1  Mason  Lee,  of  the 
State  of  South  Carolina,  being  of  perfect  mind,  memo* 
ry,  and  understanding,  do  make  this  as  and  for  my 
last  will  and  testament,  revoking  and  disannulling  all  for- 
mer wills  and  bequests  by  me  heretofore  made,  ratifying 
and  confirming  this  and  no  other  to  be  my  last  will  and 
testament,  in  manner  and  form  following,  viz. :  1st*  It  is 
my  will  that  all  my  just  debts  be  punctually  paid.  2ndly.  I 
will  and  bequeath  unto  the  two  states  of  South  Carolina 
and  Tennessee,  all  my  estate,  both  real  and  personal,  in 
equal  shares,  that  is  to  say,'  all  the  slaves  which  I  now 
have  or  may  hereafter  have,  I  wish  hired  out  in  the  state 
of  Tennessee  for  and  during  the  space  of  twenty  three 
years  after  my  decease,  under  the  direction  of  my  after- 
named  executors  ;  and  after  the  expiratiop  of  that  term 
my  will  and  desire  is,  that  the  whole  of  my  estate  both 
real  and  personal,  be  sold  by  my  executors,  and  the  whole 
proceeds,  with  every  other  part  and  portion  thereof,  be 
paid  into  the  treasuries  of  the  states  aforesaid — ^provided 
nevertheless,  I  do  not  leave  my  child  or  children  the  same 
or  any  part  thereof,  which  may  be  made  known  by  my 
own  hand  writing.  But  in  that  event,  and  should  they  or 
it  die  without  lawful  issue  of  his,  her,  or  their  bodies  or 
body,  then  to  be  paid  into  the  treasuries  of  the  states  for 
their  benefit  and  behoof  forever.  And  it  is  my  will  and 
desire  that  no  part  or  parcel  of  my  estate  shall  be  enjoyed, 
or  in  any  wise  inherited  by  either  or  any  of  my  relations, 
while  toood  grows  or  water  runs^  except  as  above  excep- 
ted. And  my  executors  arc  enjoined  to  contend  with 
them  either  in  law  or  equity,  to  enforce  this  my  will,  by 
employing  the  best  Charleston  lawyers^  at  the  expense 
of  my  estate ;  or  in  any  other  way,  a^atn,  again^  and 
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ugain.  And  lastly,  I  do  nominate,  appoint,  and  ordain, 
Robison  Carloss,  Esq.  of  Sonth  Carolina,  Marlborough 
District,  one  of  the  executors  of  this  my  last  will  and  tes- 
iament,  together  with  one  of  the  first  rate  Baptist  minis- 
ters belonging  to  the  association  of  the  state  of  Tennessee. 
And  it  is  my  desire  that  my  executors  shall  be  liberally 
rewarded  out  of  my  estate,  for  all  expenses  and  trouble 
attending  the  same.  And  my  executors  are  again  enjoin- 
ed to  contend  against  any  of  my  relations  who  may  wish 
to  have  any  of  my  estate,  or  to  defend  this  will  so  long  as 
there  is  money  enough  left  to  fee  the  best  lawyer  in 
Charleston,  or  in  the  above  states  mentioned." 

On  the  part  of  the  heirs  at  law  it  was  proved  that,  ex- 
cept as  it  respects  Baker  Wiggins,  Lee  had  not  any  good 
cause  for  disliking  his  relations.  And  the  two  natural 
8on9,  who  were  twins,  had  given  him  no  cause  of  offence. 
With  one  of  them  he  was  living  at  the  time  he  made  his 
last  will,  on  the  most  amicable  footing.  It  appeared  that 
he  had  come  to  a  settled  determination  to  make  a  will  in 
favor  of  no  human  being ;  and  that  this  arose  from  the  be- 
lief that  if  he  did  so,  the  legatee  would  wish  him  dead, 
or  otherwise  injure  him.  He  appeared  to  have  no  ob- 
jection to  give  property  to  those  very  relations,  whom  he 
disinherited,  provided  the  gift  took  present  effect,  and 
therefore  would  not  be  followed  by  the  destructive  wish 
of  his  death.  He  accordingly  did  give  property  to  some 
of  these  very  relations,  to  whom  he  had  such  an  invinci- 
ble aversion  to  give  by  will ;  and  that  to  Baker  Wiggins 
he  had  offered  to  give  a  plantation  for  the  conside- 
ration of  seven  pence.  He  was  evidently  under  the 
further  belief  that  all  his  relations  desired  him  dead,  to 
get  his  {HToperty  ;  and  that  for  that  purpose,  to  use  his 
own  language,  they  '^  aquibbed  and  darted  and  gummer' 
ed  him ;"  that  they  used  supernatural  agency,  and  that  in 

various  forms  thev  bewitched  him.     To  prove  that  thi? 

X  1 
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was  a  morbid  disease,  was  the  disease  of  the  brain,  and  not 
an  ordinal 7  belief  in  witchcraft,  the  following  facts  were 
prove.  He  believed  that  all  women  were  witches,  and 
would  not  sleep  on  a  bed  made  by  a  woman.  He  believ- 
ed that  persons  at  a  distance  could  exercise  an  influence 
over  his  body  and  mind.  He  believed  that  the  Wiggins' 
were  in  his  teeth,  and  to  dislodge  them  he  had  fourteen 
sound  teeth  extracted,  evincing  no  suffering  from  the  op- 
eration. He  believed  that  spells  were  laid  for  him£  and 
that  he  could  be  bespelled  if  he  made  water  oh  the^v 
ground,}  he  therefore  carried  a  tin  cup  in  his  pocket  for 
the  purpose  of  avoiding  making  water  on  the  ground /He 
had  the  quarters  of  his  shoes  cut  off,  saying  that  if  the 
devil  got  into  his  feet  he  could  drive  him  out  the  easier, 
He  had  holes  cut  on  each  side  of  his  hat,  so  that  if  the 
devil  came  in  on  one  side  he  could  drive  him  out  on  the 
other.  His  constant  dress  was  an  Osnaburgh  shirt,  a  ne- 
gro cloth,  short  coat,  breeches,  and  leggings.  He  always 
shaved  his  head  close,  as  he  said  that  in  the  contest  with 
the  witches  they  might  not  get  hold  of  his  hair,  and  to 
make  his  wits  glib.  He  had  innumerable  swords  of  all 
sizes  and  shapes,  fifteen  or  twenty  in  the  Course  of  a  year, 
which  he  was  continually  altering.  One  of  his  swords 
was  four  feet  long,  %vith  two  edges ;  another  eleven  inch- 
es wide  by  fourteen  long,  with  a  handle.  They  were  made 
by  a  neighboring  blacksmith,  to  enable  him  to  fight  the  devil 
and  witches  with  success.  In  the  day  time,  neglecting  his 
business,  he  dozed  in  a  hollow  gum  log  for  a  bed,  in  his  mi- 
serable hovel;  and  at  night  kept  awake  contending  against 
the  devil  and  witches.  He  fancied  at  one  time  that  he 
had  the  devil  nailed  up  in  a  fire  place  at  one  end  of  his 
house  ;  and  had  a  mark  luade  across  his  room,  over  which 
he  never  would  pass,  or  suffer  it  to  be  swept.  He  would 
some  times  send  for  all  his  negroes  to  throw  dirt  upon  the 
roof  of  his  house  to  drive  off  witches.     He  once  per- 
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formed  a  journey  of  several  days,  and  was  within  half  a 
day's  travel  of  the  place  where  he  was  to  do  important 
business,  when  at  ni^ht  hearing  the  rats  running  in  the 
loft,  he  got  up,  said  the  witches  had  followed  him,  and 
abandoning  his  business  returned  immediately  home.  All 
bis  maladies  he  attributed  to  the  invisible  influence  of 
supernatural  agency  ;  and  when  laboring  under  the  grav- 
el he  believed  the  Wiggins'  had  bewitched  his  penis,  as 
was  proved  by  Doct.  Stewart,  a  witness  examined  by  the 
executor.     He  believed  that  he  had  conversed  with  God ; 
and  said  he  had  met  him  in  the  woods,  and  promised  him 
that  if  he  would  let  him  get  rich,  he  would  live  poor  and 
miserable  all  his  life  ;  and  he  seemed  to  have  kept  his  pro- 
mise.    While  he  lived  in  Pedee  swamp,  he  dwelt  in  a 
house  worse  than  any  of  his  negro  houses.    The  approach 
to  it  was  over  the  high  fences  of  a  stable  yard.     His  hog- 
sty  was  directly  before  his  door,  out  of  which  he  had  to 
step  into  the  low  door,  which  was  not  high  enough  to  ad- 
mit him  erect.     His  bed  was  a  split. hollow  gum  log,  with 
one  or  two  blankets.     In  this  gum  he  would  some  times 
keep  three  or  four  razors,  and  as  many  pistols.     He  had 
no  chair  or  table  in  his  house,,  nor  platter,  dishes,  or 
plates.    He  used  a  forked  stick.     His  meat  was  boar  and 
bull  beef,  and  dumplings,  served  up  in  the  same  pot  in 
which  it  was  boiled,  placed  on  a  chest,  which  answered 
him  for  both  table  and  chair.     From  this  pot  he  eat  with 
a  spoon,  a  knife,  and  a  fork,  or  his  forked  stick  ;  all  of 
which  had  been  sent  to  the  blacksmith  and  cut  in  two,  a 
piece  taken  out,  and  then  rivetted  together  again,  to  pre- 
▼ent  spells.     He  drank  his  whiskey  from  a  jug,  having 
no  tumbler.     He  would  not  drink  out  of  a  tumbler  after 
another  person  to  avoid  harm.     His  clothes  were  of  his 
own  make.     They  had  no  buttons.    The  pantaloons  were 
wide  as  petticoats,  without  any  waistband,  and  fastened 
round  him  l>j  a  rope.     His  coat  was  rather  a  cloak,  and 
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his  great  coat  a  blanket,  with  a  hole  cut  through  it  to  re* 
ceire  his  head.  He  was  remarkably  filthy,  not  cleaning 
his  clothes  for  months.  His  saddle  was  a  |Hece  of  a  hol- 
low gam  log,  covered  with  leather  of  his  own  make.  A 
few  years  before  his  death  he  went  to  lire  with  a  Mr.  Du- 
hose,  in  Darlington,  who  would  not  receive  him  into  his 
family,  but  built  a  house  for  him  about  twelve  feet  square. 
He  complained  that  it  was  too  large,  and  Dubose  gave 
him  aid  to  pull  it  down  and  reconstruct  it  to  his  own 
taste.  He  did  so.  It  was  three  feet  wide,  five  ket  long, 
and  four  feet  high.  In  this  kennel  he  eat,  slept,  and  do- 
zed away  his  time. 

In  his  younger  days  he  had  been  brought  up  in  North 
Carolina  among  decent  society,  where  he  lived  until  he 
was  about  thirty  years  old.     Here   he  discovered   no 
very  striking  peculiarities  of  dress  or  manners  or  modes 
of  thought.     He  dressed  and  behaved  as  others  of  his 
standing  in  society.  •  According  to  his  account,  about  this 
time  he  was  struck  by  lightniug.     He  soon  after  removed 
to  Georgia.     Here  he  began  to  discover  the  peculiarities 
which  ever  after  marked  him;  and  here  he  killed  a  negro, 
for  which  he  fled  from  that  state.    He  always  discovered 
great  fear  of  lightning.     While  in  this  state  he  was  easily 
alarmed  without  apparent  cause.     Once  he  became  great- 
ly agitated  by  a  wooden  clock,  fancied  that  it  racked  his 
body  and  mind,  made  a  contract  to  purchase  it  for  the 
purpose  of  destroying  it,  to  get  rid  of  the  torment  it  pro- 
duced, and  afterwards  rescinded  the  contract  least  it 
might  bring  on  a  greater  calamity.      From  the  time  he 
came  to  this  state,  which  was  some  years  before  his 
death,  the  management  of  his  property  was  most  extraor- 
dinary.    His  overseers  were  examined.      He  had  his 
plpughs  and  plantation  tools  made  in  such  shape  that 
they  would  not  use  them.     He  scarcely  ever  went  to  the 
pla^ntation,  but  dozed  away  his  days,  and  was   awake 
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almost  all  night  beating  and  striking  about  the  room.  As 
evidence  of  his  peculiarity  in' the  management  of  his  af- 
fairs it  was  proved,  that  he  suffered  no  bull  or  boar  on 
his  plantation  to  be  castrated.  But  he  cut  off  all  the  tails 
of  his  hogs  and  cattle  close  to  the  roots.  He  said  the 
cows  made  themselves  poor  by  fighting  the  flies  with 
their  tails,  but  cut  them  off  and  the  cow  would  get  fat  as 
squabs.  This  was  not  a  mere  transient  whim,  he  acted 
on  it  uniformly,  so  he  always  cut  the  ears  of  all  his  horses 
and  mules  close  to  the  head.  When  he  once  purchased 
a  horse  from  home,  he  instantly  cut  off  his  ears  and 
mounted  him  while  bleeding.  He  hoed  his  com  after  < 
frost,  and  said  it  would  come  out  green  again.  His  bar* 
gains  and  plans  for  making  money  were  all  peculiar,  and  < 
generally  losing  He  gave  long  credits  without  interest. 
He  sold  one  place  for  j^7,000  to  be  paid  in  seventeen  ! 
years  without  interest,  and  if  the  purchaser  did  not  like  , 
his  bargain  at  the  end  of  that  time  he  was  at  liberty  to  ^ 
give  it  up  without  paying  rent.  He  assigned  as  a  reason 
for  this  bargain,  that  the  land  would  not  be  worn  out,  and 
at  the  end  of  that  time  it  would  be  worth  ten  times  as 
much.  He  purchased  towards  the  close  of  his  life  a 
large  extent  of  poor,  flat,  pine  land,  without  seeing  it,  and 
put  his  negroes  there  without  a  house  or  hut  on  it.  They 
cleared  and  girdled  the  trees  of  two  thousand  acres,  for 
the  purpose  he  said,  of  planting  it  in  pindars,  (ground 
nuts,)  by  which  he  was  to  make  a  fortune,  He  suddenly 
abandoned  it  without  ever  planting  an  acre  of  it.  He  ne^ 
ver  was  known  to  go  to  church.  He  took  no  interest  in 
public  affairs,  never  voted,  or  was  required  to  do  militia, 
patrol,  or  road  duty.  His  peculiar  opinions,  extravagan- 
cies, and  follies  were  held  and  exhibited  both  when  so- 
ber and  when  drunk.  He  assigned  various  reasons  for 
niakiog  his'  will,  and  not  providing  for  his  illegitimate 
sons  or  relations.     His  reason  for  not  providing  for  one 
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son  was,  that  although  he  was  a  twin  brother  of  the  oth- 
er, he  was  the  father  of  only  one  of  them.  He  stated  as 
a  reason  for  leaving  him  nothing,  that  if  he  did  the  Wig- 
gins' would  law  him  out  of  it»  as  they  were  determined  to 
break  his  will,  and  he  must  therefore  leave  it  to  South 
Carolina  and  Tennessee,  who  could  defend  the  suit.  The 
reason  he  gave  for  directing  in  his  will  that  his  negroes 
should  be  hired  out  in  Tennessee  for  twenty  three  years 
was,  that  by  that  time  the  present  generation  of  Taylors^ 
and  Wiggins'  (his  relations,)  would  pass  away,  and  these 
states  would  be  able  to  raise  money  enough  to  cc^nteud 
with  them  for  the  property.  When  one  of  his  wills  was 
about  to  be  executed,  a  witness  was  sent  for,  many  miles, 
althougb  there  were  many  respectable  persons  present. 
The  Witness  arrived  about  nine  o'clock  in  the  morning, 
when  the  will  was  prepared  and  ready  for  signature,  but 
Lee  would  not  sign  it  till  all  present  declared  that  it  was 
past  twelve  o'clock.  He  assigned  as  a  reason  for  making 
Tennessee  a  legatee,  that  he  had  relations  gone  there. — 
It  did  not  appear  he  knew  any  person  in  that  state,  and 
therefore  designated  one  of  the  first  rate  Baptist  preach- 
ers of  that  state  as  his  executor,  without  naming  him. 

He  wanted  a  coffin  to  be  made  of  two  inch  oak  plank, 
and  like  a  seaman's  chest,  ^e  once  proposed  to  build  a 
house  to  be  four  feet  wide,  with  a  chimney  at  the  side. — 
He  had  a  sulkey  made.  His  directions  were,  to  have  the 
shafts  exactly  nine  feet  long,  and  the  chair  and  seat  to  be 
square,  the  sticks  of  which  were  to  be  worked  with  a 
drawing  knife,  and  not  turned,  and  the  cross  bars  to  be 
made  square.  His  weanng  apparel  at  his  death  was  ap- 
praised at  one  dolIarJ 

In  favor  of  the  will  a  great  number  of  respectable  wit- 
nesses were  examined  as  to  the  sanity  of  the  testator. — 
They  thought  him  sane  and  perfectly  capable  of  mana- 
ging his  business,  but  ^hat  he  was  eccentric.    Soma. 
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thougbt  that  his  singularity  was  owing  to  avarice,  and 
that  his  dress  was  owing  to  a  species  of  affectation  or 
pride,  and  that  it  diminished  in  the  latter  part  of  his  life. 
H<^  kept  sober  some  two  or  three  weeks  before  he  made 
Iiis  will,  for  the  purpose  of  executing  it.     Some  thought 
him  a  fool  when  drunk,  but  quite  intelligent  when  so- 
ber.    The  three  witnesses  who  subscribed  the  execution 
of  the  will  Were  respectable  men,  living  near  him,  and  . 
knew  him  well ;  they  swore  positively  to  his  capacity  at 
the  time  of  its  execution,  and  to  the  fact  of  his  keeping  sober 
lor  that  purpose.  In  his  last  illness  he  was  asked  by  a  witness 
if  he  did  hot  believe  in  witchcrait,  and  he  jocosely  proposed 
a  mode  of  getting  rid  of  the  spell.     Lee  replied  to  him, 
^'^  that  he  was  not  so  credulous  as  to  believe  any  such 
thing-*that  he  knew  his  disease  was  the  gravel,  which    - 
>vould.  be  the  cause  of  his  death."    Some  thought  him    ^ 
\  ery  keen  in  a  bai^ain  when  sober.     He  made  many  con- 
tracts, some  of  considerable  importance,  and  good  ones, 
though  often  eccentric.     Some  of  his  contracts  which  at    ■ 
first'  appeared  very  foolish  and  eccentric,  when  explained     \ 
tamed  out  to  be  the  best  that  could  have  been  made. — 
He  declared  over  and  over  that  his  relations,  the  Wig-  ) 
gins'  should  never  have  any  of  his  property.     He  always   | 
believed  that  one  of  them  had  been  at  the  head  of  :i  plot 
to  seize  him,  and  to  take  him  to  Georgia,  to  stand  his  trial 
for  killing  his  negro.     One  witness  swore  to  the  truth  of 
the  feet,  and  that  Wiggins'  object  was  to  get  some  of  his 
prdperty.     This  witness'  character  was  attacked*    But 
I^e  had  been  informed  of  the  plan,  and  by  his  decided 
conduct  had  prevented  it.     He  always  believedthat  Wig- 
^  ins  was  at  the  head  of  it,  and  was  so  informed*    This  led 
him  to  mistrust  all  his  relations.   flf,e  said  that  he  would 
leave  his  natural  son  property,  but  that  he' could  not  stand 
his  hand  against  the  Wiggins',  who  he  dreaded  might  set 
aside  the  will,  and  get  his  property.     He  therefore  pre* 
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ferred  giving  it  to  the  states,  whom  he  thought  would  be 
better  able  to  compete  with  the  Wiggins'.  His  attorney, 
a  gentleman  of  intelligence,  who  transacted  a  good  deal  of 
business  for  him  at  different  time^,  thought  him  perfectly 
pane  when  sober.  When  a  young  man  be  had  been  a 
good  accountant,  and  several  papers  of  bis  drawing  were 
exhibited  in  evidence.  They  were  very  well  executed. 
His  natural  son,  whom  he  acknowledged,  thought  him 
sane,  when  sober.  Some  of  the  witnesses  thought  his 
ploughs  were  well  constructed.  Wiggins,  the  appellant, 
on  one  occasion  had  left  the  state,  and  Lee  was  appointed 
his  attorney  in  his  absence.  He  had  also  sold  him  a  num- 
ber of  negroes. 

Waties,  J.  before  whom  the  cause  was  tried,  charged 
the  jury,  that  the  peculiar  nature  of  the  case  made  it  one 
of  great  difficulty  and  some  doubt.  The  issue  between 
the  parties,  (said  his  honor,)  was,  whether  the  testator 
Mason  Lee,  was  of  sound  mind  or  not,  at  the  time  he  ex- 
ecuted his  will.  The  evidence  consisted  partly  of  exam- 
inations taken  under  commissions,  and  partly  of  oral  tes- 
timony. The  first  is  of  witnesses  in  North  Carolina,  who 
described  the  early  habits  and  conduct  of  the  testator  to 
have  been  generally  as  regular  and  correct  as  those  of 
other  young  men,  although  manifesting  occasionally  some 
singularity  ;  also  of  witnesses  in  Georgia,  (to  which  state 
he  afterwards  removed,)  who  testified  that  his  mind  and 
conduct  had  then  undergone  a  great  change,  and  betrayed 
strong  marks  of  derangement.  The  witnesses  who  have 
been  examined  in  court  give  a  detailed  account  of  his  life 
from  the  time  he  came  into  this  state  until  his  death.  The 
counsel  for  the  appellant  rest  their  allegation  of  his  insan- 
ity on  the  following  grounds  :  1.  His  belief  in  witchcraft, 
and  a  supernatural  agency.  2.  His  eccentric  habits ;  and 
3.  His  aversion  to  his  relations.  His  honor  was  of  opin- 
ion that  a  belief  in  witchcraft,  although  sometimes  the 
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ley mptom  of  a  disordered  mind,  was  not  of  itself  anj  proof    [ 
of  it,  as  it  had  often  been  entertained  by  persons  who    > 
were  above  all  suspicion  of  insanity,  and  even  by  men     • 
who  were  distinguished  for  their  wisdom.  He  thought  also     j 
that  the  eccentricities  of  the  testator  might  be  traced  to     * 
other  causes  than  insanity.     They  exhibited  indeed  sin- 
gular instances  of  personal  privation,  and  of  a  distempered 
imagination.     He  was  filthy  in  his  dress,  slept  in  a  hol- 
low gum,  eat  out  of  a  pot  with  a  broken  spoon,  and  had 
no  furniture  in  his  house.     He  imagined  himself  engaged 
in  a  constant  warfare  with  evil  spidts,  complained  of  theit* 
incessant  assaults,  and  provided  the  strangest  weapons  for 
his  defence.     Such  conduct  if  it  stood  alone,  might  very 
well  be  called  insanity,  but  it  appeared  that  he  was  most 
distracted  with  those  phantoms  when  he  was  drinking  a 
great  quantity  of  ardent  spirits,  and  that  he  was  disposed 
at  all  times  to  be  intemperate.     It  was  proved  too  by  k 
great  number  of  respectable  witnesses,  that  when  sober 
he  conversed  sensibly  on  most  subjects,  that  they  regard- 
ed him  as  a  very  singular  man,  but  not  insane,  that  he 
made  frequent  contracts,  many  of  which  were  to  a  con- 
siderable extent,  and  althou^  some  of  them  were  whim- 
sical, yet  the  result  was  generally  advantageous  to  him ; 
and  these  witnesses  were  all  of  opinion  that  he  was  per- 
fectly competent  to  manage  and  dispose  of  his  property. 
It  was  an  important  fact,  that  the  appellant  Wiggins  had 
himself  sold  to  him  a  number  of  negroes,  and  on  leaving 
the  state  on  some  occasion  had  so  much  confidence  in  his 
discretion  and  judgment,  that  he  had  appointed  him  his 
attorney  to  manage  his  affairs  in  his  absence. 

The  third  ground  relied  on  to  show  insanity  was  the  aver- 
sion of  the  testator  to  his  relations.  This  fact  was  fully 
proved,  and  if  his  relations  had  lived  in  friendly  inter- 
course with  him,  and  he  had  excluded  them  all  from  his 
will  without  any  cause,  it  might  have  been  considered  a 
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strong  indication  of  a  perverted  mind ;  but  he  assigned 
reasons  for  thid  exclusion,  some  of  which  appeared  to  be 
well  founded,  and  to  justify  his  belief  that  thej  had  treat- 
ed him  ill,  and  particularly  that  Wiggins  had  conspired 
With  others  to  have  him  seized  and  carried  to  Georgia,  to 
answer  to  a  criminal  charge  in  that  state.  He  did  not 
therefore  regard  his  aversion  to  his  relations  under  these 
circumstances  as  any  evidence  of  insanity. 

But  the  main  question  in  the  case  was  whether  the  testa- 
tor was.insane  at  the  time  of  making  his  will.  This  was  the 
issue  to  be  tried,  and  he  stated  to  the  jury  that  the  will 
could  only  be  invalidated.byproofof  an  existing  insanity 
at  the  time  of  making  it,  or  by  its  being  so  irrational  an  act 
as  to  afford  intrinsic  evidence  of  this.     If  a  man  had  been 
found  a  lunatic,  or  might  he  considered  so  in  the  legal 
sense  of  the  word,  (that  is  non  compos  mentis^)  all  his 
civil  acts  were  void,  whether  they  could  be  traced  to  the 
malady  or  not,  because  hia  insanity  has  become  a  habitu- 
al state.     But  it  was  not  (as  was  said  by  Lord  Erskinc 
in  his  celebrated  speech  for  Hadfield,)  every  man  of  a 
frantic  appearance  and  behaviour  who  is  to  be  considered 
a  lunatic,  either  as  it  regards  obligations  or  crimes,  but  he 
must  appear  to  the  jury  non  compos  mentis^  not  at  the 
anterior  period^  but  at  the  moment  when  the  act  t^as 
done.  Cpop.  Med.  Jurisp.  396.      In  the  case  of  Cart- 
wright  vs.  Cartwright,   1   Phil,   100,  this  doctrine  was 
carried   still  further.     "  If   (it  was    there    stated   by 
the  court,)   you  can  establish   that  a  party  hdbUvaUy 
afflicted  by  the  malady  of  the  mind  has  intermissions, 
and  if  there  was  an  intermission  at  the  time  of  the  act, 
that  being  proved  is  sufficient,  and  the  general  habitual 
insanity  will  not  affect  it."     Having  presented  to  the  jury 
these  views  of  the  law,  he  proceeded  to  consider  the  evi- 
dence which  related  more  immediately  to  the  making 
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vid  execution  of  the  will,  and  which  he  thought  of  most 
importance. 

It  appeared  to  him  to  bring  the  testator's  case  fully  j 
within  the  law  before  stated.  The  will  was  drawn  by  I 
his  direction,  was  transcribed  from  one  which  he  had  for- 
mally dictated,  and*  was  consistent  with  the  previous  and 
repeated  declarations  of  his  intention.  He  abstained 
from  drinking  any  ardent  spirits  for  two  weeks  before  he  ^ 
executed  it,  that  he  might  keep  his  mind  collected  for  the 
purpose.  The  person  who  drew  the  will  and  the  witnes- 
ses to  the  execution  of  it,  all  deposed  to  the  perfect 
soundness  of  his  mind  at  the  time;  and  during  his  last  ill- 
ness which  soon  after  ensued,  on  its  being  suggested  to 
him  in  jest  that  he  might  be  troubled  by  witches,  he  re- 
plied "  that  he  was  not  so  credulous  as  to  believe  any 
such  thing,  that  he  knew  his  disease  was  the  gravel,  and 
that  it  would  be  the  death  of  him."  There  was  so  much 
deliberation  and  thought  in  all  this,  that  even  if  the  testa- 
tor had  been  before  afflicted  with  habitual  insanity,  yet 
this  conduct  was  sufficient  to  establish  a  complete  inter- 
mission. But  it  was  contended,  that  the  will  itself  spake 
the  language  of  insanity.  It  could  not  be  denied  that  it 
was  a  strange  will,  and  if  not  the  production  of  .an  insane 
mind,  it  was  no  doubt  that  of  a  very  eccentric  one.  It 
might  be  regarded  too  as  unjust  to  his  illegitimate  sons,  if 
not  to  his  other  relations.  But  it  was  not  therefore  an  irra- 
tional act  in  a  legal  sense,  nor  it  was  bo  eccentric  or  unjust 
as  many  other  wills  which  had  been  made  by  men  of  un- 
questionable sanity.  It  was  not  as  much  so  in  either  res- 
pect as  the  will  of  Thelusson,  who  had  deprived  his  chil- 
dren and  grand  children  of  nearly  all  enjoyment  of  his  im- 
mense estate,  that  it  might  accumulate  for  the  ben- 
efit of  a  contingent  and  remote  descendant  who  might 
never  come  into  existence,  and  if  he  should  not,  for  the 
benefit  of  the  sinking  fund  of  Great  Britain.     But  his 
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;  Will  was  allowed  to  stand,  because  the  law  puts  no  re- 
.stiiction  on  a  man^s  right  to  dispose  of  his  property  in  any 
way  in  which  his  partialities,  or  pride,  or  even  caprice 
may  prompt  him,  if  he  does  not  infringe  any  rule  of  poli- 
cy- In  the  present  case  the  testator  appeared  to  have  the 
double  design  of  shewing  his  resentment  to  his  relations, 
and  of  indulging  in  the  ambitious  vanity  of  having  himself 
recognised  by  the  states  of  South  Carolina  and  Tennes- 
see as  their  benefactor.  He  concluded  his  observations 
by  stating  to  the  jury,  that  in  exercising  their  own  judg- 
ment on  this  difficult  and  mysterious  subject,  if  the  testa- 
tor was  not  proved  to  be  insane  by  full  and  unequivocal 
evidence,  they  were  bound  to  find  in  favor  of  his  sanity. 
A  rational  state  of  mind  is  the  natural  state  of  every  man, 
and  until  there  is  full  proof  of  insanity  the  law  presumes 
that  every  man  is  in  a  rational  state  when  he  does  any 
act  either  civil  or  criminal.  He  further  stated  that  in 
weighing  the  testimony  the  jury  ought  to  take  into  con- 
sideration the  number  and  character  of  the  witnesses; 
and  it  appeared  that  of  those  who  thought  the  testator 
insane  the  most  material  of  them  were  his  overseers,  who 
only  witnessed  his  conduct  at  home,  when  he  was  under 
the  excitement  of  continual  intoxication;  on  the  other 
hand,  that  the  witnesses  who  testified  to  his  sanity  were 
more  in  number,  longer  and  more  intimately  acquainted 
with  him,  and  from  their  education  and  condition  in  life 
must  have  had  more  discernment  and  were  better  qualified 
to  judge  of  the  true  state  and  character  of  his  mind. 

The  jury  found  a  verdict  in  favor  of  the  will,  and  the 
heirs  at  law  appealed. 

Erviny  Standing  siud  Harper ^  for  the  appellants,  and 
Evans  and  Preston  for  the  will. 

The  council  against  the  will  relied  principally  on  the 
ground  of  partial  insanity,  exhibited  in  his  hatred  to  hi$ 
gelations,  and  that  laboring  under  that  delusion  he  had 
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disinherited  them.  That  the  grand  defect  of  his  mind  was 
in  relation  to  those  objects  that  stood  nearest  to  him  by 
the  laws  of  nature;  and  under  this  disease  of  the  mind  he 
made  this  singular  disposition  of  his  property,  and  that 
this  delusion  must  avoid  the  will.  They  principally  re- 
lied on  the  authority  of  Lord  Erskine's  argument  in  Had- 
field's  case. 

The  counsel  for  the  will  contended  that  they  had  made 
out  a  case  of  sanity,  but  of  great  eccentricity,  and  that 
even  admitting  that  Lee  was  generally  unsound,  jet  they 
had  clearly  proved  a  lucid  interval  at  the  time  of  execu- 
ting the  will  and  for  two  or  three  weeks  previously 
thereto.  They  relied  principally  upon  Cartwright  vs. 
Cartwright,  1  Phillimore's  Rep.  90.  White  vs.  Driver,  lb. 
84.  Kinleside  vs.  Harrison  2  Phill.  454.  Greenwood's 
case,  cited  in  White  vs.  Wilson,  13  Ves.  49.  and  Faul- 
der  vs.  Silk,  1  Coll.  on  Idiots  390. 

Curia,  per  Nott,  J.  There  does  not  appear  to  be  any 
such  error  in  the  charge  of  the  presiding  judge  in  this 
case,  as  calls  for  the  interposition  of  this  court.  It  was  a 
mixed  case  of  law  and  fact  and  both  were  fairly  and  cor- 
rectly submitted  to  the  consideration  of  the  jury.  And 
the  evidence  seems  ver>  well  to  have  authorized  the  ver- 
dict which  they  have  found.  The  motion  is  therefore  re- 
fused. 

New  Trial  Rtfused, 
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Ingram  vs.  Pobteb. 

A  father  by  deed  of  g;ift  cave  to  his  daughter  a  slave  *'  to  hold 
&c.  after  his  death."  Held  that  the  rij^ht  of  property  vested 
immediately  in  the  daughter,  and  her  nght  barred  by  the  sta- 
tute of  limitations,  durinir  the  life  of  the  father. 

A  future  interest  in  a  chattel,  opposed  to  the  present  interest  in 
the  grantor,  cannot  be  createcf. 

Where  the  habendum  of  a  deed  is  wholly  inconsistent  with  the 
premises,  so  that  they  cannot  stand  together,  the  habendum 
must  be  considered  as  void. 

The  doctrine  of  covenants  to  stand  seized  stated. 

A  paper  sometimes  in  form  of  a  deed,  may  be  considered  a  will. 

I  Delivery  of  a  deed  to  a  proper  officer  to  record,  is  such  a  delivery 
as  consummatetthe  deed. 

This  was  an  action  of  debtinue  for  a  negro  slave.  The 
plaintiff  claimed  under  a  bill  of  sale  from  Jos.  Ingram,  who 
purchased  the  negro  in  Dec.  1809,  in  North  Carolina, 
from  Daniel  Porter,  and  sold  to  the<  plaintiff  10th  April, 
1810,  who  had  possession  until  March  1820.  Daniel 
Porter  died  in  1820.  This  suit  was  commenced  soon 
after.  The  defendants  claimed  under  a  deed  of  gift  from 
Daniel  Porter  to  his  daughter,  the  wife  of  defendant. 
This  deed  was  executed  the  20th  Feb.  1802,  and  record- 
ed in  the  Register's  Office  of  North  Carolina.  The  wit- 
nesses to  this  deed  were  dead,  the  original  had  been  de- 
stroyed and  an  office  copy  was  given  in  evidence;  but  no 
proof  of  the  delivery  of  the  deed  was  made  out.  Daniel 
Porters'  daughter  at  the  time  was  quite  a  child  living  with 
her  father.     This  deed  was  in  the  following  words: 

^'  To  all  to  whom  th^se  presents  may  come,  I,  Daniel 
Porter,  of  the  state  of  North  Carolina,  and  county  of  An- 
son, send  greeting.  Know  ye,  that  I  the  said  Daniel 
Porter,  for  and  in  consideration  of  the  natural  love  and 
affection,  which  I  have  and  bear  unto  my  beloved  daugh- 
ter Phoebe  Porter,  of  the  state  and  county  aforesaid,  and 
divers  other  good  causes  and  considerations  me  thereun- 
to moving,  have  given  and  granted,  and  by  these  presents 
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do  give  and  grant  unto  the  a^id  Phoebe  Porter,  'all  and 
sfngular,  one  negro  girl  named  Rose,  to  have  hold  and  en- 
joy all  and  singular  the  said  negro  girl,  Rose,  after  my 
death  to  the  said  Phoebe  Porter,  her  heirs,  executors, 
and  assigns,  to  the  only  proper  use  and  belioof  of  her  the 
said  Phoebe  Porter,  her  heirs  and  assigns  forever,  and  I 
the  said  Daniel  Porter  all  and  sinjgular  the  said  negro  girl 
Rose  to  the  said  Phoebe  Porter  her  heirs,  executors,  and 
assigns,  against  all  persons  whatever  shall  and  will  war- 
rant and  forever  defend  by  these  presents.  In  witness 
whereof  I  the  said  Daniel  Porter,  have  hereunto  set  my 
hand  and  seal  this  26th  February,  1802/' 

The  defendant  contended  that  the  deed  gave  only  a 
life  estate  to  Porter,  remainder  in  fee  to  his  daughter,  and 
that  the  deed  was  valid. 

The  plaintiff  replied  that  the  deed  was  fraudulent,  that 
it  was  also  void  from  the  nature  of  it,  and  that  if  it  were 
valid  that  the  plaintiff  had  a  legal  right  under  the  statute 
oflimitations. 

The  case  was  tried  before  Huoer,  J.  who  charged  the 
jury  in  favor  of  the  deed,  and  for  the  defendant  on  all  the 
grounds.  The  jury  found  a  verdict  for  the  defendant,  and 
the  plaintiff  appealed. 

SrickeU  and  M^Cord^for  the  appeal.  This  paper  may 
be  regarded  as  a  testamentary  paper ;  if  so,  it  was  revoca- 
ble, and  actually  revoked  by  the  subsequent  sale.  1  Phil« 
limore  242.  There  was  no  proof  of  the  delivery  of  the 
deed.  Nothing  to  consununate  the  contract.  2  Black. 
Com.  306,  441.  As  to  the  statute  of  limitations  they  ci- 
ted 1  Brev.  170.  2  Sch.  and  Lif.  628.  The  limitation  in 
the  deed  was  also  void  under  the  authority  of  the  cases  of 
Vernon  vs.  Inabnet,  3  Brev.  MS.  R.  380,  and  Cooper  vs. 
Cooper  lb.  320. 

The  deed  was  also  fraudulent  and  void  against  a  pur- 
chaser without  notice  from  the  donor. 
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Bauskett  and  Greggy  in  reply.  The  deed  was  recor- 
ded. That  was  sufficient  evidence  to  raise  the  presump- 
tion of  a  delivery.  They  contended  that  the  deed  was 
valid,  and  that  the  verdict  should  be  supported. 

CuRtA,  per  CoLcocK,  J.  This  case  has  been  detained 
by  the  court  for  a  long  tiilie,  in  the  hope  that  a  decision 
which  is  said  to  have  been  made  by  the  constitutional 
court,  on  a  case  bearing  a  strong  analogy  to  this,  would 
have  been  procured.  But  as  it  cannot  be  had,  we  must 
decide  the  case. 

In  the  former  opinion  the  court  did  not  determine  how 
the  daughter  would  take  under  the  deed,  but  only  general- 
ly that  they  were  of  opinion  she  had  an  interest  under  the 
deed,  and  from  all  the  circumstances  of  the  case  we  en- 
tertain the  same  opinion.  Where  the  habendum  of  a  deed 
is  so  wholly  inconsistent  with  and  repugnant  to  the  prem- 
ises, so  that  they  cannot  stand  together,  the  habendum 
must  be  considered  as  void,  and  if  the  premises  pass  any 
thing  the  grantee  shall  hold.     Now  in  the  first  part  of  this 
deed  the  property  is  given  absolutely  and  in  presenti. — 
The  habendum  after  the  death  of  the  father  is  utterly  in* 
consistent  with  the  present  interest,  and  therefore  cannot 
take  effect.     Delivery  is  indispensable  to  the  completion 
of  a  deed,  and  in  this  case  the  delivery  to  the  officer  to  be 
recorded  for  the  benefit  of  the  daughter,  may  be  consider 
red  as  a  sufficient  delivery.     And  thus  an  absolute  right 
in  the  negro  may  be  considered  as  passed  to  the  daughter. 
But  under  the  circumstances  such  an  interest  would  not 
benefit  the  defendant,  and  therefore  it  was  contended  that 
this  deed  may  be  considered  as  conveying  a  future  inte- 
rests to  the  daughter,  the  property  to  be  held  in  the  mean 
time  by  the  father.     It  was  urged  that  the  obvious  inten- 
tion of  the  party  ought  to  be  effectuated  if  possible,  and 
that  it  had  been  held  in  cases  like  the  one  before  us,  that 
such  a  deed  of  real  property  though  not  good  as  a  bargain 
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and  flfUis  for  the  want  of  a  ooosideration,  nor  as  a  release 
f^r  the  wa^t  of  a  lease  for  a  year,  nor  as  a  feoffment  for 
the  want  of  livery,  yet  should  be  held  good  as  a  covenant 
to  stand  seiaed,  and  thai  by  analogy  this  might  be  consid- 
er<ad  as  giving  the  ngbt  to  the  daughter  and  making  the 
flther  truatee  for  life,  or  to  the  daughter  as  trustee  for  the 
father  f<»'  his  life.  But  this  cannot  be  done,  for  the  rules 
of  law  in  relation  to  the  alienatioA  of  real  property,  are 
eaftentiaHy  difffirefit  from  tboae  which  relate  to  personal. 
TVben  k  19  said  the  deed  must  ofjierate  if  it  can,  it  10  meant 
if  k  fiw  eon9istently  with  the  meaning  of  the  partie^^  as 
regulated  by  the  rules  of  law.  It  is  not  intended  that  the 
plain  and  obvious  meaning  of  words  sure  to  be  entirely 
changed,  and  that  those  wills  which  are  peculiarly  appli- 
eable  to  ene  sjubject  are  to  be  applied  to  another,  for  this 
wduld  in  eSeot  be  making  a  deed  and  not  construing  one. 
N«w  such  a  deed  conveying  land  has  been  held  to  operate 
as  a  covenant  to  stan4  seised,  by  the  operation  of  rules  ex- 
clusively applicable  to  real  estate.  The  grantor  conveys 
an  interest  reserving  a  use,  and  by  the  statute  of  uses  that 
use  is  converted  into  possession,  and  he  is  in  holding  for 
the  grantee.  4  Mass.  135.  But  this  statute  relates  entirely 
to  lands,  and  could  not  in  the  nature  of  things  be  ^.pplied 
to  personal  property,  for  the  possession  of  that  is  always 
prima  facie  evidence  of  ownership ;  whereas  in  those  days 
in  which  these  rules  of  law,  as  applicable  to  real  proper- 
ty, had  their  origin,  the  possession  of  it  was  for  the  most 
part  in  those  who  did  not  own  it,  and  those  who  possessed 
as  well  as  those  who  owned  it,  were  subject  to  a  great 
many  services  and  duties  which  it  was  the  object  of  the 
statute  to  secure.  But  even  in  relation  to  land,  where 
one  has  a  personal  right  in  it,  such  a  deed  would  pass  a 
present  and  absolute  right  to  the  grantee.  That  is,  all  the 
right  of  the  grantor.  Coke  says,  if  Termor  grant  the  un- 
expired term,  habendum  after  his  death,  it  passe th  ;  for 
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one  cannot  be  tenant  to  a  dead  man.  The  idea  is  clearly 
expressed  that  a  future  interest  in  a  chattel,  opposed  ta 
the  present  in  the  grantor,  cannot  be  created.  '  If  given 
it  passes  at  once.  If  not  given,  of  course  it  canndt  pass, 
but  must  depend  on  the  future  will  of  the  grantor.  Such 
a  deed  as  this  found  among  a  man's  papers,  who  died  in 
the  possession  of  the  property  given,  might  perhaps  under 
circumstances  be  considered  a  will. 

If  it  were  possible  to  consider  this  as  a  covenant  be- 
tween  the  parties,  the  father  by  a  sale  has  broken  his 
covenant,  and  that  might  give  the  daughter  a  right  of  ac- 
tion, but  could  not  give  her  a  right  to  the  |Hx>perty  in  op- 
position to  that  of  the  purchaser. 

The  case  must  be  considered  as  at  an  end,  for  the  pro- 
perty being  absolutely  vested  in  the  daughter  by  the 
deed,  she  is  barred  by  the  statute  of  limitations,  and  this 
renders  it  unnecessary  to  say  any  thing  on  the  other 
grounds  taken  in  the  brief ;  and  the  same  result  would  fol- 
low if  the  daughter  took  nothing  by  the  deed.  The  plain- 
tiff must  recover.  From  my  best  recollection  of  the  case 
of  M'Michael  and  Inabnet,  dluded  to  in  the  first  part  of 
this  opinion,  it  was  in  some  respects  like  the  case  before 
us,  except  as  to  the  delivery. 

New  Trial  granted,  (a) 

(a)  See  Harper's  L.  R.  492. 
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Stonjb  vs.  Wilson. 


A  bond  is  good,  though  the  obli^r's  name  be  not  inserted  in  the 
body  of  Uie  bond,  he  having  signed,  sealed  and  delivered  it. 

The  body  of  the  bond  mentions  but  one  obligor,  A.  but  it  is  sign- 
ed, sealed  and  delivered  by  A.  and  B.  Held  that  the  bond 
-was  valid  against  B. 

This  was  an  action  of  debt  on  bond,  against  the  defen- 
dant Wilson.  The  bond,  in  the  body  of  it,  purported  to 
have  been  given  by  one  Jerideau  alone,  but  at  the  bottom 
it  was  signed  and  sealed  by  Jerideau  and  Wilson. 
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Gannt,  J.  who  tried  the  cause,  admitted  parol  evi- 
dence, to  shew  the  consideration  of  the  bond,  whereby 
it  appeared  that  Wilson  was  interested  and  property  a 
party  obligor  to  the  bond.  The  jury  found  a  verdict  for 
the  plaintiff,  and  this  was  a  motion  for  a  new  trial. 

Curia,  per  Nott,  J.     This  is  a  case  somewhat  of  a 
new  impression,  but  it  is  not  difficult  to  perceive  what 
was  the  intention  of  the  parties ;  and  the  question  is, 
whether  tfa^re  is  any  technical  objection  to  carry  that 
intention  into  execution.     Writing  upon  parchment  or  / 
paper,  s^fjmng,  sealing  and  delivery,  are  the  only  requi- ) 
sites  of  a  deed.     No  particular  form  is  required  to  give  it 
effect.     The   form  of  a  promissory  note,  in  which  the 
name  of  the  maker  is  not  mentioned,  if  accompanied  with 
the  solemnity  of  a  seal,  and  the  signature  of  the  party,  is 
as  obligatory  as  a  penal  bond  ;  and  if  in  the  form  of  a  pe- 
nal bond,  it  would  not  be  less  so  by  omitting  the  names 
of  the  obligors  in  the  body  of  the  instrument.     An  instru- 
ment of  writing  in  the  singular  number,  if  signed  and 
sealed  by  two  is  equally  obligatery  on  both,  and  the  ques- 
tion now  is,  whether  mentioning  the  name  of  one  pre- 
cludes the  inference  that  the  other  was  intended  to  be 
bound.     Suppose  that  at  any  given  period  after  a  bond 
had  been  executed  and  delivered  by  one  persdn,  it  be- 
came necessary  to  add  another  obligor,  would  not  signing, 
sealing,  and  delivery  by  such  other  person  make  it  his 
deed  ?     Would  it  be  less  obligatory  on  him  because  the 
name  of  the  first  obligor  only  was  inserted  in  the  body  of 
the  bond  r    It  would  appear  to  me  to  require  sonl^^cpn- 
sfderable  refinement  to  come  to  such  a  conclusion.  «Iii  the 
case  of  Crosby  vs.  Middleton,  2  Rep.  in  Chancery  99, 
where  the  name  of  one  obligor  Was  omitted  to  be  inserted 
ih  the  bond  by  mistake,  the  Lord  Keeper  said  tfae  haimd 
and  seal  were  sufficietit  evidence,  and  the  oi&issioB  of  tfae 
pame  a  sufficient  accident  for  equity  to  relieve  against. 
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II'  that  case  is  of  any  authority,  it  proves  that  the  plaintifi' 
may  maintain  a  suit  in  equity  on  such  a  bond ;  and  if,  as 
the  Lord  Keeper  said,  the  signing  and  sealing  be  sufficient 
evidence,  I  can  see  no  good  reason  why  it  should  not  be 
as  good  at  law  as  in  equity.  In  3  Wharton's  Dig.  79,  it 
is  said  to  have  been  decided  in  the  state  of  Tennessee, 
that  ^^  though  the  name  of  a  party  is  not  mentioned  in  a 
bond,  yet  if  he  signed  and  sealed  it,  he  will  be  bound,*' 
Williams  vs.  Green,  4  Heywood  294.  In  the  case  of 
Bartley  and  Ferguson  vs.  Yates,  2  Hen.  and  Mun.  398, 
it  was  held  that  a  party  was  bound  whose  name  was  not 
inserted  in  the  penal  or  obligatory  part  of  the  bond  In 
that  case  some  reliance  was  placed  on  the  circumstance 
that  the  name  of  the  party  was  mentioned  intheconditi<m. 
But  that  was  relied  on  only  as  evidence  of  the  intention, 
and  couhl  be  of  but  little  importance  where  the  intention 
was  otherwise  sufficiently  apparent ;  and  of  that  I  should 
consider  the  execution  and  delivery  sufficient  evidence. 
In  the  case  of  Joseph  Smith  vs.  Daniel  Crocker  and  oth- 
ers, 5  Mass.  Rep.  538,  the  name  of  the  surety  bad  been 
omitted,  and  inserted  after  the  bond  was  executed  and  de- 
livered. The  question  was,  whether  that  was  such  an  al- 
teration as  rendered  the  bond  void.  C.  J.  Parsons,  who 
delivered  the  opinion  of  the  court,  said  it  was  clear  that 
the  surity  would  be  held  as  an  obligor  on  his  executing 
the  bond,  if  the  blank  had  never  been  filled  with  his  name. 
The  filling  up  of  the  Mank  was,  therefore,  not  a  material 
alteration.  All  these  cases  shew  that  inserting  the  name 
of  the  obligor  in  the  instrument,  adds  no  binding  efficacy 
to  tbe  obligation.  It  is  only  evidence  of  the  intention  of 
the  party.  It  is  contended  that  the  intention  must  be  col- 
lected from  the  instrument  itself,  and  cannot  be  proved 
by  pnix)!,  and  that  the  parol  evidence  which  was  gjven  in 
this  case,  of  the  consideration  for  whidi  the  bond  was 
given,  ou^t  to  have  been  rejected.     But  the  execution 
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and  delivery  of  a  deed  is  always  proved  by  parol.  It  is 
the  very  object  of  the  attestation  by  witnesses ;  and  prov- 
ing the  consideration  added  nothing  to  the  force  of  the 
obligation  itself.  No  witness  was  called  but  the  subscri- 
bing witness  to  the  bond,  and  it  does  not  appear  to  me 
that  the  objection  could  have  prevailed,  if  other  witness- 
es had  been  called  to  the  same  facts.  There  are  many 
instances  of  antient  deeds  having  been  executed  in  the 
presence  of  witnesses  who  are  named  cum  muhis  aliis 
who,  I  presume,  might  have  been  called  to  prove  the  ex- 
ecution, if  necessary.  And  the  execution  and  delivery 
being  proved,  the  deed  itself  furnishes  evidence  of  the 
purpose  for  which  it  was  executed.  This  case  differs 
from  those  where  we  have  held  that  signing  and  sealing 
a  blank  paper  created  no  obligation.  In  those  cases  some 
essential  requisite  of  a  deed  was  wanting,  which  could 
n^t  be  supplied  afterwards.  But  in  this  case  there  is  no- 
thing to  be  supplied.  I  am  of  opinion  that  we  are  autho- 
rized as  well  by  the  cases  relied  on  as  by  the  general 
principles  of  law,  to  support  the  decision  of  the  Circuit 
Judge. 

Neto  Trial  Refused. 


Grkir,  Relator  vs.  John  Taylor,  Governor,  4^c. 

Prohibition  will  not  lie  agjainst  the  Governor  to  restrain  him 
from  granting  a  commission  to  an.officer  who  has  been  impro- 
perly elected. 

At  a  late  election  for  sheriff  of  Georgetown  district,  on 
the  second  Monday  in  January,  1827,  the  relator  and 
Robert  Thurston  were  competitors;  and  Thurston  was 
declared  elected  by  the  managers.  The  relator  objected 
to  the  regularity  of  the  election,  and  this  was  a  motion 
for  a  prohibition  before  Judge  Bay,  at  Chambers,  to  re* 
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strain  his  excellency,  from  grantine;  a  commission  to 
Thurston,  on  the  ground  that  the  election  was  void. 

Bay,  J.  As  this  is  an  entire  new  case,  out  of  the  rou- 
tine of  the  ordinary  cases  in  which  prohibitions  have 
been  usually  granted,  there  are  no  authorities  in  the  books 
to  aid  me,  or  throw  any  light  on  the  subject;  I  am,  there- 
fore, obliged  to  resort  to  principles  to  bear  me  out  in  the 
opinion  which  I  must  give  on  this  application.  In  Eng- 
land the  king  is  said  to  be  the  fountain  of  all  power  and 
authority  in  that  kingdom.  All  the  courts  and  judges  in 
his  dominions  derive  their  jurisdiction  and  exercise  their 
respective  functions  from  him  and  under  his  name.  Hence, 
it  has  resulted  from  his  supremacy  that  the  judges  of  his 
superior  courts  of  law,  although  they  have  the  power  to 
keep  all  the  inferior  tribunals  and  officers  in  the  kingdom 
within  their  proper  limits,  and  to  prevent  them  from  ex- 
ercising jurisdiction  in  eases  not  belonging  to  them,  yet 
they  have  no  power  to  restrain  the  king  from  the  exercise 
of  any  of  the  prerogatives  or  authorities  appertaining  to, 
or  belonging  to  the  crown.  A  prohibition  is  a  high  pre- 
rogative writ  proceeding  from  the  king  himself  and  ema- 
nating from  him;  it  would,  therefore,  be  a  solecism  to 
send  such  a  writ  to  restrain  him,  who  is  omnipotent  in 
such  cases  and  whose  authority  is  underived  from  any 
other  power  on  earth.  Such  a  proceeding,  therefore, 
would  be  something  like  sending  out  a  process  to  restrain 
himself,  which  would  be  absurd  and  nugatory  in  its  very 
nature.  In  our  country  the  people  are  supreme.  All 
civil  power  and  authority  is  derived  from  them,  and  by 
virtue  of  their  inherent  prerogatives,  they  have  thought 
proper,  in  order  to  establish  justice  and  to  prevent  all  ir- 
regularity and  confusion,  to  make  known  and  publish  to 
the  world  their  great  republican  charter,  called  a  constitu- 
tion, by  which  all  the  powers  of  the  state  are  regulated 
and  governed.     By  this  constitution,  all  the  powers  of  the 
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government  are  distinetly  defined  and  Tested  in  tiheir  se- 
parate branehes,  namely,  the  legislative,  the  judickl  and 
the  executive,  all  of  which  are  independant  of,  and  have 
no  control  over  each  other.  The  legislative  branch  has 
the  power  of  making  and  enacting  all  laws  for  the  gov- 
ernment of  the  citizens.  The  judicial  has  the  power  ol 
construing  those  laws  so  made,  and  of  declaring  their 
bearings  on  the  citizens;  and  the  executive  is  charged 
with  the  authority  and  power  of  causing  all  those  laws  to 
be  duly  executed,  and  of  grantinfi^  commissions  to  all  the 
officers  of  government  for  the  exercise  of  their  respective 
functions  in  office  for  the  benefit  of  the  whole.  But  no 
one  of  these  different  departments  has  any  right  to  in- 
terfere with  the  others  in  the  legal  execution  of  their 
official  duties.  It  is  admitted  that  the  judges  of  the  supe- 
rior courts  of  law  in  the  exercise  of  their  judicial  powers, 
have  a  right  by  the  common  law  of  the  land  which  is  re* 
cognised  by  the  constitution  to  send  out  this  high  pre- 
rogative writ  to  restrain  all  the  inferior  courts  and  juris- 
dictions, or  bodies  of  men  appointed  for  special  purposes 
from  doing  illegal  or  unauthorized  acts.  But  they  have 
no  power  or  authority  to  send  out  such  a  writ  to  either  of 
the  other  great  branches  of  the  government;  for,  if  they 
had  such  a  power  to  invade  the  province  of  the  executive 
and  to  say,  he  shnll  not  exercise  his  official  right  of  issu- 
ing commissions.  Sic.  &c.,  it  is  difficult  to  see  any  good 
reason  why  they  should  not  send  the  same  writ  to  the 
other  great  branch  of  the  government  to  restrain  it  fi-om 
passing  any  law  which  they  might  conceive  was  an  impo- 
litic or  unconstitutional  act.  Thus  such  a  doctrine  would 
be  laying  the  foundation  for  a  scene  of  confusion  and 
clashing  of  jurisdictions,  as  would  in  a  very  limited  peri- 
od, destroy  our  present  happy  and  well  poised  govern- 
ment, the  idea  of  which  cannot  for  a  moment  be  tolera- 
ted.    For  these  reasons,  I  am  clearly  of  oj»nion  that  the 
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writ  of  prohibition  will  not  lie  in  any  case  against  his  ex-" 
cellency  the  Governor  of  the  state,  to  restrain  him  in  any 
of  the  powers  given  him  by  the  constitution.  Let 
thesuggestion,  therefore  be  dismissed. 

The  relator  appealed. 

Wilson,  for  the  relator.  It  will  be  admitted  that  so 
far  as  sovereignty  is  attached  to  the  office  of  Governor, 
he  is  superior  to  the  authority  of  the  court.  But  in  issu- 
ing a  commission  to  a  sheriff  he  acts  in  a  mere  ministerial 
character,  and  like  all  other  ministerial  officers  is  under 
the  controul  and  direction  of  the  courts  of  justice.  By 
the  laws  of  this  state  managers  are  appointed  to  conduct 
these  elections,  and  to  them  is  confided  the  decision  of  all 
controversies  arising  out  of  it^  and  it  is  upon  their  certifi- 
cate he  is  required  to  issue  a  commission.  He  (the  Go- 
vernor,) exercises  neither  judgment  or  discretion  in  rela- 
tion to  it,  and  is  the  mere  instrument  to  carry  the  law  into 
effect.     He  then  went  into  the  regularity  of  the  election. 

Porter  J  contra.  It  would  be  a  dangerous  precedent  if 
one  of  the  co-ordinate  branches  of  the  government  were 
to  interfere  with  the  powers  vested  in  the  other,  but  it  is 
not  desired  that  this  case  should  be  concluded  by  this 
question.  It  is  matter  of  public  importance  that  a  con- 
struction should  be  put  on  these  acts,  that  there  may  be  a 
uniform  practice  established  throughout  the  state. 

Petigruj  same  side.  The  writ  of  prohibition  only  lies 
by  a  superior  judicial  tribunal  to  an  inferior  tribunal.  The 
Governor  possesses  no  judicial  power.  His  office  and 
powers  are  co-ordinate  and  is  supreme ;  and  it  would 
make  confusion  worse  than  confounded  if  one  branch  of 
the  government  was  to  attempt  to  control  the  other. 

Curia,  per  Nott,  J.  It  is  unnecessary  to  add  any 
thing  in  this  case  to  the  opinion  which  has  been  expressed 
by  the  judge  to  whom  the  apfdication  ni^s  originally 
made.     I  will  nevertheless  observe,  that  a  constitution 
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has  been  defined  to  be  '^  a  form  of  government  delineated 
by  the  mighty  hand  of  the  people.''  It  establishes  the 
different  branches  of  the  government,  and  assigns  to  them 
their  respective  duties  and  powersl  By  the  constitution 
of  South  Carolina  they  are  rendered  co-ordinate  and  in- 
dependent. Neither  can  control  the  other  in  the  exercise 
of  its  legitimate  functions.  To  the  judges  belongs  the 
power  of  expounding  the  laws ;  and  although  in  the  dis- 
charge of  that  duty  they  may  render  a  law  inoperative  by 
declaring  it  unconstitutional,  it  does  not  arise  from  any 
supremacy  which  the  judiciary  possesses  over  the  legisla- 
ture, but  from  the  supremacy  of  the  constitution  over 
both.  Whenever  therefore,  an  act  of  the  legislature 
comes  in  contact  with  the  constitution,  the  latter  most 
prevail.  But  the  judges  have  no  power  to  restrain  the  le- 
gislature from  passing  an  unconstitutional  law,  nor  to  res- 
train  the  governor  from  carrying  such  a  law  into  execu* 
tion.  For  such  abuse  of  power  they  are  answerable  only 
to  the  sovereign  people.  V  I  concur  therefore  in  the  opin- 
ion which  has  been  given,  that  the  prohibition  ought  not 
to  have  been  granted.  His  honor  here  went  into  the 
question  of  the  regularity  of  the  election,  but  as  the  act 
of  1827  has  made  new  provisions  for  the  election  of  sher- 
iffs in  all  cases,  the  Reporter  has  omitted  that  part  of  the 
opinion. 

Prokibitian  refused. 


TuRNBULIi  vs.  StROH£CKER. 

All  objections  and  pleadings  in  reply  to  a  discount  are 
ore  tonus,  and  require  no  previous  notice ;  and  a  discount 
barred  by  the  statute  of  limitations  is  inadmissable  if  ob- 
jected to.  BuUer  N.  P.  180.  Mont,  on  Set  Off,  20.  Peake's 
N.  P.  Cases,  121.  Tidd'sPrac.  604.  17  John.  Rep.  880. 
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Where  plaintiff  sues  on  an  account  made  up  of  various 
items,  some  of  them  within  four  years,  and  the  others  of 
longer  dale,  the  items  charged  within  four  years  wtU  not 
prevent  the  statute  of  limitatioQs  from  ntnni&g  against  the 
other  items,  where  they  oe  only  demands  by  A.  against 
B.  in  the  common  way  of  business,  charged  from  year  to 
year,  and  not  mutual  accounts  running  between  two  per- 
sons. The  rule  never  applies  where  all  the  items  are  on 
one  side.  Cotes  vs.  Harris,  BulleHs  N.  P.  150.  Catlmg 
vs.  Skoulding,6  T.R.  191. 

Wherean  administrator  setsup  a  discount,  which  is  of 
fotor  years  standing,  ft  is  no  objection  to  the  statute  of 
limitations,  tfiat  the  adminiiitnitor  is  allowed  nine  months 
to  eoUect  the  debt,  as  during  the  nine  months  he  may 
sue,  though  he  cannot  be  sued^ 


ATeHfflPoii  vs.  Gke. 


The  statata  of  9.  Aair  c.  14,  against  ganing,  is  made  of 
Ibioe  m  this  stateby  the  aet  of  1712,  making  of  force  all 
statutes  passed  between  the  eighth  year  of  that  Queen, 
and  die' passing  of  the  aet  in  1718. 

Tlioagb  hocae  racing  is  not  mentioned  in  that  statute, 
yetit  18^  ineluded  under  the  words^^^  other  game.^' 

A  bel  over  £10  lost  on  a  horse  race,  and  paid  by  the 
loser,  may  be  recovered  back  within  three  mondis,.imder 
the  provisions  of  that  statute. 

Cases  cited.  Goodbum  vs.  Marley,  Str.  1159;  Bla3C- 
ton  vs.  Pye,  2  Wilson  S09 ;  Clayton  vs.  Jenning,  2  Bl- 
R*  706 ;  Lynall  vs.  Longbottom,  2  WOson  S6 ;  Brown  vs. 
Berkley,  Cowp.  281 ;  1  Wilson  280 ;  Woatan  vs.  Bas- 
ket, 1  Nott  and  ATCord  180. 
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WiLLiABisoir  vs.  Broughton. 

Judgments  at  common  law  do  not  carry  interest. 

By  the  act  of  18 15  interest  is  allowed  on  judgments  re- 
covered on  causes  of  action  which  bore  interest  them- 
selves, and  the  interest  may  be  collected  on  the  execu- 
tion. 

Judgments  only  give  a  lien  to  the  amount  recovered, 
and  if  an  action  of  debt  is  subsequently  brought  on  the 
original  judgment,  not  bearing  interest,  and  interest  is  re- 
covered by  way  of  damages,  and  before  the  second  judg- 
ment, other  judgments  are  obtained,  the  first  judgment 
only  gives  a  lien  for  the  amount  then  recovered,  and  the 
interest  recovered  by  way  of  damages  on  the  second 
judgment,  cannot  have  a  prior  lien  to  the  intermediate 
judgments  of  third  persons. 

Where  judgments  have  been  recovered  after  tjhat  act, 
and  then  actions  of  debt  are  brought  on  the  judgments 
recovered  previous  to  the  act  of  1815,  and  interest  re- 
covered by  way  of  damages,  in  distributing  the  fonds  of 
the  debtor,  only  the  amount  of  the  judgments  as  recover- 
ed before  1815,  are  to  be  paid  before  the  judgments  re- 
covered after  that  act,  and  the  damages  recovered  in  the 
actions  of  debt  on  the  first  judgments,  come  in  after  the 
judgments  are  satisfied  which  were  recovered  after  the 
act  and  prior  to  the  judgments  in  the  cases  of  debt  on  the 
previous  judgments. 
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It  may  seem  surprising  that  this  term  of  the  court  at 
Charlestoo  shotild  afford  so  few  cases.  But  the  arrange- 
ment of  the  sittings  of  the  court  had  just  been  altered  by 
the  legislature,  and  the  court  sat  but  a  few  days  in 
Charleston  and  then  adjourned  to  Columbia.  The  Re- 
porter has  also  found  great  difficulty  in  deteimining  to 
which  term  many  of  the  cases  belong,  as  the  MSS.  from 
Charleston  often  afford  no  means  of  ascertaining  the  fact. 


LAW  CASES 

ARGUED  AND  DETKBHIRED  IN 

THE  COURT  OF  APPEALS, 


OF 


SOUTH  CAROLINA, 

IN 
JUNE  TERM,  COLUMBIA,  1827. 

JTTDGKS  PRESENT. 

Hon.  ABRAHAM  NOTT,  Presiding  Judge. 
Hon.  C.  J.  COLCOCK, 
Hon.  DAVID  JOHNSON. 


The  Administrator  of  Lbe  vs.  the  Executors  of  Polk. 

Where  a  defendant  admits  an  account,  but  says  that  there  is  a 
discount  to  a  greater  amount,  it  is  not  such  an  acknowledgment 
as  takes  a  case  out  of  the  statute  of  limitations. 

This  ai^tion  was  brought  on  an  open  account.  It  appear- 
ed that  the  defendant's  testator  had  been  indebted  to  plain- 
tiffs testator  the  amount  of  the  account.  A  witn^  was 
produced  who  had  presented  the  account  to  the  defendant 
in  September  1824,  who  admitted  the  account,  but  said 
there  was  a  discount  to  a  s^reater  amount. 
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The  defendant  relied  on  the  statute  of  limitations,  and 
the  question  was,  whether  these  words  amounted  to  an 
acknowledgment. 

HuoBR,  J.  who  heard  the  cause,  thought  they  did,  and 
a  verdict  was  found  for  the  Plaintiff. 

Mayrant  and  Richardson^  for  the  defendant  appealed. 

Miller^  contra. 

Curia,  per  Johnson,  J.  The  rule  on  this  subject  is 
well  settled.  A  promise  to  pay,  or  a  bare  acknowledg- 
ment of  a  subsisting  debt,  will  revive  a  demand  barred  by 
the  statute  of  limitations,  and  very  slight  circumstances 
are  laid  hold  of  to  give  effect  to  such  promise  or  acknowl- 
edgment. The  cases  have  gone  already  very  far  towards 
a  repeal  of  the  statute,  and  I  am  not  disposed  to  carry  the 
doctrine  any  farther.  But  there  is  no  case  which  has  jet 
gone  the  whole  length  to  construe  a  direct  and  positive 
negative  into  a  promise  to  pay,  or  as  the  acknowledgment 
of  a  subsisting  debt ;  and  such  I  think,  is  the  effect  of  the 
facts.proved  in  this  case.  The  language  of  the  defendant, 
and  which  is  relied  on  to  take  this  case  out  of  the  statute 
is,  ^^  the  account  may  be  correct,  but  your  intestate  is  in- 
debted to  my  testator  in  a  much  greater  amount,  and  I 
will  not  therefore  pay  it.'^  Now  this  declaration  must 
be  taken  together.  It  contains  not  only  an  express  re- 
fusal to  pay,  but  also  an  averment  that  nothing  was  due. 
The  language  of  it  is,  I  owe  you  nothing,  because  you 
owe  me  a  sum  to  which  this  account  ought  to  have  been 
credited. 

The  case  of  Lee  administrator  of  Lee  vs.  Perry,  S 
M'Cord  553,  is  perhaps  the  strongest  case  opposed  to 
this  view.  There  the  defendant  admitted  the  note  had 
not  been  paid,  but  declared  that  he  would  not  pay  it  un- 
lessT^mpelled  by  law,  as  it  was  out  of  date,  and  he  had 
received  no  consideration.  But  in  that  case  there  was 
an  ex|dicit  acknowledgment  of  the  debt,  and  the  allega- 
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tion  that  he  had  received  no  consideration,  is  repelled  by 
the  consideration  expressed  in  the  note,  and  in  this  res- 
pect the  two  cases  differ. 

New  trial  granted. 


Executors  of  Crosla^d  ts.  Murdogx. 

The  executor  derives  his  authoritv  over  the  goods  of  the  testator 
from  the  grant  of  the  ordinary,  but  not  so  with  regard  to  lands 
devised,  or  a  power  to  sell  lands ;  these  the  devisee  taikes  di- 
rectly under  the  will,  from  the  testator. 

The  decree  of  the  Ordinary  against  a  will  is  not  conclusive  against 
the  rights  of  a  devisee  of  lands,  or  of  one  who  takes  a  power  to 
sell  lands,  or  their  privies ;  nor  is  the  finding  of  the  jury  on  ap- 
peal from  the  ordinary.  . 

The  power  of  the  court  of  common  pleas  in  cases  of  appeals  from 
the  ordinary  on  questions  in  relation  to  the  validity  of  wills,  is 
entirely  appellate,  though  the  matter  is  examined  over  de  novo, 
and  the  verdict  of  tlie  jury  is  not  more  conclusive  against  a  de- 
visee, than  the  decree  of  the  ordinary.  It  j§but  the  judgment 
of  the  ordinary  corrected  or  affirmed  by  ^n  appellate  tribunal. 

An  estopel  must  be  reciprocal  and  equally  binaing  on  both  par- 
ties. 

Devise  to  an  executor  to  sell  lands.  He  sells  to  A.  In  the  mean 
time  the  ordinarv  gives  judgment  against  the  will,  and  the  jury 
confirms  his  judgment.  To  a  soit  against  the  purchaser  for 
the  purchase  money,  the  judgment  of  the  ordinary  thus  affirm- 
ed, IS  no  estoppel  against  the  suit  by  the  executor. 

This  was  an  action  of  debt  on  bond.  Edward  Crosland, 
tlie  testator,  by  his  last  will  and  testament,  dated  in  the 
year  1818,  directed  that  certain  lands  therein  mentioned 
should  be  sold  by  his  executors.  After  the  death  of  the 
testator  the  executor  sold  the  land.  The  defendant  Mur- 
dock,  was  the  purchaser,  and  the  bond  now  the  subject  of 
suit  was  given  for  the  purchase  money.  Subsequent  to 
the  sale  of  the  land  proceedings  were  instituted  in  the 
court  of  ordinary  to  have  the  will  proved  in  solemn  form. 
The  ordinary  decided  against  the  will.  The  exeflitor  ap- 
pealed, and  the  appeal  was  tried  in  the  court  of  comQion 
pleas  for  Marlborough  district,  and  the  jury  found  against 
tho  will,  on  the  ground  of  the  insanity  of  the  testator  at 
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the  time  of  making  the  will.  The  defendant  had  taken 
titles  from  the  executor,  and  had  remained  in  the  quiet 
and  peaceable  possession  of  it  ever  since. 

HuGER,  J.  who  heard  the  cause,  ordered  a  nonsuit,  on 
the  ground  that  the  verdict  of  the  jury  having  established 
the  insanity  of  the  testator  at  the  time  of  executing  the 
will,  all  the  acts  of  the  executor  bj  virtue  of  the  author- 
ity of  the  will  were  vmd. 

Ervifhy  for  the  plaintiff,  moved  to  set  aside  the  nonsuit. 

RobbinSj  contra. 

Curia,  per  Nott,  J.  The  question  submitted  is, 
whether  the  plaintiff  is  eoneluded  by.  the  judgment  of  the 
ordinary,  and  the  verdict  of  the  jury,  on  appeal  from  his 
decree,  from  denying  the  insanity  of  the  tesitator  and  his 
consequent  want  of  authority  to  sell  ? 

The  executor  derives  his  powers  over  the  goods, oi  his 
testator  from  tKe  grant  of  the  ordinary,  but  not  so  with  re- 
gard ta  lands  devised,  or  an  authority  to  sell  lands.  These 
the  devisee  takes  directly  under  the  will,  and  immediate- 
ly from  the  testator.  The  fee  cannot  be  in  abeyance,  and 
on  his  death  it  vests  eo  iAstanti.  Vide  Bac.  Abr.  Tit. 
Executors  and  Administrators,  £.  and  note,  (1.)  It  fol- 
lows therefore,  that  the  ordinary  has  no  jurisdiction  over 
the  lands,  and  however  competent  he  n^tay  be  to  the  de- 
termination of  questions  affectitig  them  incidentally,  as 
that  the  testator  was  insane,  or  the  will  forged,  he  can 
make  no  order,  or  give  judgment  with  respect  to  them, 
which  will  be  binding  on  either  the  immediate  parties  to 
the  contract  or  others ;  and  it  follows  as  a  consequence, 
that  his  judgment  is  not  conclusive  so  far  as  the  real  estate 
is  o^cerned.  If  he  allows  the  will,  his  probate  is  not 
evidence  against  the  heir  at  law.  The  original  must  be 
produced  and  proved.  If  he  rejects  it,  the  devisee,  for  the 
same  reason,  will  be  permitted  to  sot  it  up  in  opposition 
to  the  hoir. 
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These  positious  are  not  denied ;  but  it  is  contended  that 
a  jury  has  pronounoed  on  the  insanity  of  the  plaintiff's 
testator,  and  for  that  reason  he  is  concluded.  But  it  must 
be  recollected  that  the  powers  of  the  court  of  common 
pleas  in  respect  to  this  matter  is  entirely  appellate,  and 
is  conferred  solely  with  the  view  of  controuling  the  ordi- 
nary in  the  wilful,  ignorant,  and  corrupt  administration  of 
justice,  and  in  the  end  is  only  authorative  so  far  as  to  put 
him  right  when  he  has  erred. 

A  will  is  propounded  for  probate  in  the  court  of  ordinary, 
it  is  rejected  on  the  ground  that  it  was  forged,  or  that  the 
testator  was  non  eorapos,  an  appeal  lies  directly  to  the 
court  of  common  pleas,  where  a  jury  is  charged  to  try  the 
question,  and  although  by  the  practice  of  the  courts  in 
this  state,  the  trial  is  gone  into  de  novo  as  regards  the  ob- 
ject, the  power  is  appellate,  and  the  ordinary  is  bound  to 
conform  his  judgment  to  the  finding  of  the  jury  :  so  that, 
it  is  but  the  judgment  of  the  court  of  ordinary  allowing 
or  disallowing  the  will  corrected  by  an  appellate  tribunal. 

Let  us  suppose  that  the  result  of  this  case  had  been 
different,  and  that  the  jury  bad  found  for  the  will,  and  un- 
der that  finding,  the  ordinary  had  admitted  it  to  probate, 
would  that  probate  have  concluded  the  defendant  from 
going  into  evidence  to  prove  that  the  testator  was  insane  ? 
Surely  not,  if  the  rule  (fakt  the  devisee  derives  his  title 
to  the  lands  immediately  from  the  testator,  and  not 
through  the  ordinary,  is  to  prevail,  and  if  the  probate 
would  not  be  evidence,  his  judgment  rejecting  it  would 
be  equally  inconclusive.  Reasonihg  from  these  premises, 
the  conclusion  necessarily  follows,  that  the  plaintiff  was 
not  estopped  by  the  judgment,  and  the  same  conclusion 
will  I  think  result  from  another  view  of  the  case. 

It  is  amongst  the  peculiar  properties  of  an  estoppel  that 
it  must  be  reciprocal  and  equally  binding  on  both  parties, 
for  if  a  stranger  to  the  record  might  plead  it  as  an  estoppel 
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> 
against  one  who  is  a  privy  to  it,  the  privy  might  plead  it 

against  a  stranger,  and  thus  one  who  had  no  opportunity 

of  being  heard,  and  who  perhaps  has  evidence  not  before 

adduced,  would  be  concluded.  Com.  Dig.  title  Estoppel 

B.  note  n.     Now  the  ordinary  had  no  jurisdiction  on  the 

subject  of  the  devise  in  question.     The  defendant  was 

therefore  neither  party  nor  privy  to  those  proceedings  in 

any  sense  of  the  term,  consequently  he  eould  not  have 

been  estopped  by  the  judgment ;  for  although  a  question 

incidentally  affecting  his  title,  may  have  been  determined 

he  might  answer  in  an  action  calling  his  title  in  question, 

that  he  had  no  opportunity  of  defending  his  title,  and  that 

he  had  in  his  power  conelusibe  evidence  to  establish  the 

converse.     As  the  defendant  was  not  estopped,  it  follows 

that  he  cannot  use  it  as  an  estoppel  against  the  plaintiiF. 

Nonsuit  set  tmde. 


M^CaW  vs.   KlMBBEL. 


Where  cotton  is  sent  to  a  gin  to  be  ginned  the  owner 
of  the  machine  is  bound  to  take  the  same  care  of  it  that  a 
prudent  man  would  bestow  on  his  own*  and  of  course  i» 
only  liable  for  ordinary  neglect.  ^' 

Where  the  defendant's  gin  house  was  burnt  by  the  neg- 
ligence of  his  servants,  he  was  held  answerable  for  cotton 
sent  there  to  be  ginned. 
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DuBos£  vs*  Wheddox. 
A  note  givei^by  an  infant  for  necessaries  is  valid. 

This  was  a  summary  process  on  a  note  of  hand.  Plea 
non  assumpsit  and  infancy.  Issue  taken  on  the  first,  and 
replication  to  the  second  plea,  that  the  note  was  given  for 
necessaries. 

HuGER,  J.  decreed  for  the  defendant  on  the  ground 
that  a  note  given  by  an  infant,  even  though  for  necessa- 
ries, is  void.     Plaintiff  appealed. 

WiUnns^  for  the  appeal. 

Dar^an,  contra 

Curia,  per  Nott,  J.  The  only  question  in  this  case 
is,  whether  an  infant  can  hind  himself  by  a  promissory 
note  for  necessaries.  It  is  a  little  remarkable  that  a  ques- 
tion of  such  frequent  occurrence  should  remain  to  be 
settled  at  this  ds^y.  But  I  think  that  although  the  decis- 
ions on  the  subject  are  some  what  contradictory,  there 
can  be  but  little  doubt  i>n  the  question  now  immediately 
before  us.  Lord  Coke  says,  that  an  infant  cannot  bind 
himself  in  a  bond  with  a  penalty,  even  for  necessaries. 
171-2.  From  whence  it  has  been  inferred  that  a  single 
bill  without  a  penalty  would  be  good,  3  Co.  172 — and  it  is 
there  said  that  it  has  been  often  so  adjudged — see  Ayliff 
vs.  Archdale,  Cro.  Eliz.  920 ;  Earle  vs.  Peale,  1  Salk. 
387  ;  3  Bacon  594-5.  And  if  an  infant  can  bind  him- 
self by  a  single  bill,  it  would  seem  to  follow  as  a  necessa- 
ry consequence,  that  he  may  bind  himself  by  a  simple 
contract.  But  in  the  case  of  Williamson  vs.  Watts,  1 
Campbell  552,  in  an  action  of  assumpsit  on  a  bill  of  ex- 
change, where  the  defendant  pleaded  infancy,  and  the 
plaintiff  replied  necessaries.  Sir  James  Mansfield  said  the 
replication  was  nonsense  ;  and  asks  emphatically  wheth-  ^ 
er  any  one  ever  heard  of  an  infant  being  liable  as  ac-' 
ceptor  of  a  bill  of  exchange.  And  in  the  case  of  Tnieman 
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vs.  Hurst,  1  Term  Rep.  40,  it  was  held  that  an  infant  was 
not  liable  on  a  negotiable  note,  nor  an  account  stated,  but 
I  cannot  see  the  good  sense  of  the  rule,  and  if  i  am  per- 
mitted to  use  as  strong  language-as  Sir  James  Mansfield 
I  would  say  it  is  nonsense  to  hold  that  an  infant  may  bind 
him^^lf  by  a  single  bit!  an4  not  by  an  account'  stated. — 
Judge  Reeve,  in  his  treatise  on  Domestic  Relatione  230- ), 
lays'  down  the  rule,  that  ^^  when  the  security  is  of  sueb  a 
nature  that  by  the  rules  of  law,  the  consideration  cannot 
be  inquired  into,  then  the  infant  is  not  liable,"  from 
whence  it  is  concluded  that  he  is  not  liable  on  a  bond  or 
negotiable  note  after  it  is  negotiated,  but  that  he  is  liabie 
on  a  note  given  for  necessaries^  provided  it  be  not  negoti- 
able and  even  on'  a  negotiable  note  while  it  remainti  in 
the  hands  of  th6  original  payeiB.  I  have  no  doubt  of  the 
correctness  of  this  eonclusion,  and  that  is  enough  for  our 
present  purpose.  I  can  see  fio  reason  why  he  may  not 
beho^nd  by  a  bond  or  bill  of  exchange.  It  is  not  true 
thatoio  inquiry  can  be  made  into  the  consideration.  The 
statute's  against  usury  and  gaming  are  every  day  set  off  as 
defeinces  to  actions  on  bills  of  exchange*  and  negodaUe 
notes,  even  in  the  hsmds  of  innocent  indorsees.  And  in 
addition  to  those  cases,  no  defence  is  more  common  in  oor 
courts  to  an  action  on  bond,  than  a  failure  of  considera- 
tioh.  If  infancy  can  be  pleaded  to  an  action  on  bond,  or 
on  a  bill  of  exchange,  why  may  not  a  replication  that  the 
contract  was  for  necessaries,  be  allowed?  However,  it  is 
not  my  intention  to  go  beyond  the  case  now  under  con* 
sideration.  I  think  the  replication  ought  to  have  been 
sustained,  and  the  decree  roust  therefore  be  reversed. 

Decree  reversed. 
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Clark  ada.  M'Doxald. 

..Plaintiff's  slaves  were  drowned,  by  an  accident  happening  to  de- 
fendants steamboat,  he  bein^  a  common  carrier,  and  the  staves 
being  passengers.  Plaintiff  brought  suit  for  damages.  The 
judge  charged  the  jury  tliat  defendant  was  liable  for  the  loss  of 
the  slaves  in  the  same  manner  as  be  would  be  liable  for  the 
..  loss  of  goods.    Verdict  set  aside  for  misdirection. 

There  is  a  dictinction  between  the  liability  of  a  carrier  with  res- 
pect to  the  transportation  of  a  slave  and  a  bale  of  goods. 

The  question  should  have  been  submitted  to  the  jury,  whether 
,   the  accident  happened,  by  the  negligence  of  tlie  carrier,  or  the 
act  of  the  slave,  or  by  unavoidable  accident. 

• 

This  action  was  brought  to  reeover  the  value  of  a  ne- 
gro woman  and  her  child,  the  property  of  the  plaintiff. 
The  defendant  was  the  captain  of  a  steam  boat,  on  hoard 
of  which  the  negroes  were  sent  as  passengers  from 
Charleston  to  Georgetown.  The  boat  came  to  anchor  in 
one  of  the- creeks  which  form  the  inland  passage  between 
those  towns.  In  the  course  of  the  nighty  when  the  tide 
ebbed,  the  boat  rested  partly  on  a  bed  of  oyster  shells,  in 
consequence  of  which  she  filled  with  water,  and  the 
negroes  being  under  deck  were  drowned.  It  appeal- 
ed that  captain  Clark  used  all  necessary  diligence  to 
aroid  accidents.  He  had  a  pilot  on  board  and  whep.  the 
boat  anchored,  head  and  stern,  a  regular  watch  of  two 
persons  was  set.  His  honor  Judge  Huger  who  tried  the 
cause  at  Chesterfield,  charged  the  jury  that  there  was  no 
difference  in  the  liability  of  the  defendant  at*  captain,  of  a 
steam  boat,  for  the  loss  of  the  slaves,  than  for  the  loss  of 
bales  of  goods,  and  the  jury  found  for  the  plaintiff  the  va- 
lue of  the  slaves. 

E'^yans^  for  the  defendant  moved  for  a  new  trial,  on  the 
ground  that  the  charge  to  the  jury  was  erroneous. 

Coi^,  contra. 

Cu&jA,  j7er  JoBNSox  J.  It  is  conceded  that  the  defen- 
dant in  respect  to  this  case  stands  in  the  relation  of  a  com- 
mon ramVr,  and  tho  universal! v  rocoivcd  Hortrine  of  th(; 
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common  law  is  that  he  is  liable  for  all  losses  on  goods 
committed  to  his  care,  for  transportation,  except  such  as 
arise  from  the  act  of  God  or  public  enemies.  To  the 
former  of  these  are  referable  all  losses  strising  from  causes 
over  which  the  carrier  had  no  controul,  and  against  which 
no  human  skill  or  prudence  could  guard.  Losses  arising 
from  all  other  causes  are  imputed  to  the  carriers  negli- 
gence. This  is  the  general  doctrine,  but  it  is  obvious 
that  on  enquiring  into  the  causes  from  which  a  loss  has 
resulted,  to  enable  us  to  refer  it  to  its  proper  class,  re- 
gard must  be  had  to  the  natui*e  of  the  employment,  and 
the  thing  to  be  transported.     The  carrier  by  water  is  ex- 

-  posed  to  a  Variety  of  accidents  from  which  the  carrier  by 
land  is  exempt  Storms  and  tempests  beset  him,  shoals 
and  quicksands  obstruct  his  trackless  path,  and  number- 
less other  causes  of  destruction  lie  hid  from  human  ob- 
servation. And  so  with  respect  to  the  thing  to  be  trans- 
ported. It  may  be  very  indestructable,  or  so  destructable 
as  to  be  liable  to  self  decay.  And  rigid  and  inflexible  as 
is  the  rule  with  respect  to  the  liability  of  common  car- 
riers losses  from  causes  derivable  from  the  nature  of  the 
thing  itself,  are  referred  to  the  act  of  God.  They  are 
regarded  as  inevitable. 

There  is  a  distinction  then  between  losses  arising  from 
extrinsic  causes  and  intrinsic  causes  attributable  to  the 
nature  of  the  thing  itself;  and  I  apprehend  that  upon  ex- 
amination it  will  be  found  that  the  same  distinction  exists 
between  moral  and  physical  causes. 

Admitting  the  rule  to  the  whole  extent  contended  for, 
let  us  take  the  case  under  consideration  for  an  illustration. 

^  The  plaintiff  employed  the  defendant  to  carry  a  negro 
woman  slave  and  her  child  on  board  his  steam  boat  from 
Charleston  to  Georgetown,  by  virtue  of  which  undertaking 
he  was  liable,  if  they  were  lost  from  any  other  cause  than 
inevitable  accident.     Let  if  be  recollected  that  this  wo- 
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/man  is  a  human  being,  and  possesses  reason.     Can  the 
carrier  restrain  or  control  the  operation  of  her  mind  ? — 
She  wills  her  own  destruction  or  escape,  can  he  prevent 
it  ?    She  possesses  the  power  of  locomotion,  shall  he 
bind  her  in  fetters  or  confine  her  in  the  hold  of  the  vessel  ? 
This  would  prevent  her  escape,  but  it  is  unusual,  and 
would  expose  her  to  greater  danger  in  case  of  wreck  or 
other  accident,  which  might  be  imputed  to  him  as  negli** 
.  gence.     Here  then  is  a  class  of  cases  over  which  the 
carrier  possesses  no  more  controul  than  he  does  over 
those  which  are  attributable  to  the  act  of  God.     The  ope- 
ration of  moral  as  well  as  natural  causes,  are  equally  be- 
yond the  reach  of  physical  power,  and  must  alike  be  re- 
ferred to  that  class  of  accidents  which  are  denominated  in- 
evitable. 

There  is  then  a  radical  distinction  between  the  liability 
of  a  carrier  with  respect  to  the  transportation  of  a  slave 
and  a  bale  of  goods.  The  latter  has  neither  the  power  of  vo- 
litionn  or  of  motion,  and  is  completely  under  his- controul. 
The  former  is  operated  upon  by  moral  causes,  the  latter 
only  by  physical,  and  of  necessity  this  distinction  must 
be  kept  in  view  in  the  apj^cation  of  the  rule.  But  it  is  7^ 
said  that  the  rule  is  one  of  rigid  policy  founded  on  the 
supposed  difficulty  the  owner  must  encounter  in  ascertai- 
ning the  truth  as  to  the  manner  in  which  the  goods  were 
lost,  and  the  facility  possessed  by  a  carrier  of  combining 
with  thieves  to  purloin  them,  and  that  these  reasons  ap- 
ply with  equal  force  to  the  subject  now  in  controversy  as 
a  bale  of  goods.  Whilst  I  am  constrdned  to  bend  to  the 
general  rule  of  law,  I  must  acknowledge  that  I  have  never 
been  able  to  discover  the  good  sense  of  the  reasoning  on 
which  it  is  founded.  The  contract  to  carry  imposes  the 
obligation  on  the  carrier  to  deliver  the  goods,  and  if  he 
does  not  it  is  incumbent  on  him  to  show  some  reason  or 

excuse  why  he  has  not  done  so.    The  onus  is  thus  thrown 

c  2 
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on  him,  and  if  he  is  competent  to  show  to  demonstration 
that  the  loss  occurred  without  his  foult,  as  that  he 'had 
been  beset  with  an  overwhelming  force,  antf  been  robbed 
without  covin  or  fraud,  my  powers  of  reasoning  are  una- 
ble to  distinguish  between  the  justness  of  such  an  excuse 
and  one  arising  from  inevitable  accident,  or  that  all'die 
dangers  apprehended  from  unfairness  might' not  be  suffi- 
ciently guarded  against  by  the  strictness  oi  the  )>roof.-^ 
But  it  is  sufficient  for  the  purposes  of  this  case  that  cfauses 
may  exist  which  will  excuse  the  carrier,  and  of  whi^h'he 
may  be  permitted  to  give  evidence.  He  act  of  God,  or 
the  public  enemy. 

Again.  It  is  said  that  the  danger  of  combination  to  in« 
veigle  or  purloin,  is  incurred  by  the  circumstance  that  a 
slave  has  the  power  of  reasoning  and  of  locomotion ;  but 
it  must  be  recollected  that  these  same  faculties  mclude  a 
still  greater  counteracting  influence.  The  moral  and  phy- 
sical influence  of  which  it  is  capable,  as  well  as  the  proba- 
bility of  exposure  and  detection,  greatly  oughtWeigh  any 
danger  from  that  source. 

I  have  looked  in  vain  for  cases  bearing  an  analogy  to 
the  question  made  here,  and  in  the  absence  of 'any  I  have 
had  recourse  to  principles  which  oppear  to  me  unexcep- 
tionable,  and  have  eitercised  the  best  of  my  judgment  in 
deducing  a  conclusion  from  them,  and  the  result  is  a  con- 
viction that  in  the  foregoing  particulars,  and  ^rhaps  ma- 
ny others,  a  distinction  exists  between  the  liability  of  a 
common  carrier  With  respect  to  the  subject  matter  of  this 
suit  and  goods  generally. 

The  cases  of  Rutherford  vs.  M*Gowen,  1  Nott  aftd 
M^Cord  17.  Cook  v  Gourdin,  2  Nott  and  M'Cord  19,  and 
Miles  vs.  Johnson,  1  M^Cord  167,  which  are  supposed  to 
bear  an  analogy  to  the  question  now  tinder  consideration, 
will  be  found  upon  examination  not  to  touch  the  prin- 
ciple.    These  were  all  actions  against  the  ovmers  offer- 
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ries  for  the  los$  of  horses  in  their  transportation  across 
rivers  in  which  the  court  lays  down  the  rule  generally^ 
tlMit- their  liability  is  placed  on  the  sanie  footing  with  re- 
sp^t  to  that  description  of  property  as  it  is  in  regard  to 
things  inanimate;  yet  in  all  of  them  it  will  be  seen  there 
wei:e  cifcumstances  of  negligence.  In  the  case  of  Ruth- 
erford vs.  M'Gowen  the  loss  arose  from  the  insufficiency 
of  the  chain  w|iich  confined  the  boat  to  the  shore.  In 
Cook  Y&.  Gourdin,  the  attempt  to  pass  the  river  was  at 
high  water  and  the  crew  abandoned  their  poles  and  oars. 
And  so  in  the  cas^  of  Miller  vs.  Johnson  the  utter  reck- 
lessness of  the  mai^  who  had  charge  oi  the  ferry,  and  the 
difficuKy  in  entering  into  the  boat  in  consequence  of  the 
want  of  the  necessary  conveniences  and  preparations  are 
thrown  into  the  scale  of  the  principle  on  which  the  court 
proceeds,  and  I  think  it  is  yet  to  be  settled  hew  far  a  ferry 
own^r  ift  liable  when  he  is  entirely  faultless.  Admitting  ^ 
the  role  however  as  laid  down  in  those  cases  there  is 
still  a  glariijLg.  distinction  arising  out  of  the  difference  in 
the  character  of  the  two  species  of  property*  The  want 
of  volition  in  the  one  subjects  it  more  immediately  to  the 
controul  of  man,  whilst  the  rod  oi  omnipotence  alone  can 
impose  a  check  on  the  operation  of  the  human  mind  or 
controul  its  action. 

This  case  comes  up  on  a  report  drawn  up  by  the  coun- 
sel unaccompapied  by  the  particular  circumstances  and 
unexplained  by  the  particular  views  of  the  presiding 
jildg^,  except  aa  to  the  abstract  question  which  has  been 
submitted,  and  I  have  found  great  difficulty  in  applying 
the  principles  to  it.  If  the  case  had  been  put  to  the  jury 
on  the  question  whether  in  fact  the  loss  occurred  by  the 
negligence,  of  the  defendant,  or  the  act  of  the  slave  her- 
self or.  from  unavoidable  accident,  proceeding  on  the  prac- 
tice of  the  court,  the  verdict  would  have  been  regarded 
as  cowlusive,  although  the  judge  had  erred  in  a  specula- 
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tion  on  an  abstract  question  of  law.     But  it  is  possible 
that  the  jury  may  have  been  misled  by  it  and  for  that  rea- 
son a  new  trial  is  ordered  that  the  facts  may  be  again 
investigated  with  reference  to  the  principles  laid  down, 
GoLCocK,  J.  dissented. 

New  Trial  Granted. 


Btrd,  Trustee,  vs.  Ward. 

Ujpon  marriage  of  a  daug:hter,  the  mother  (the  father  and  hus- 
•  Dand  not  being:  present,)  sent  a  negro  with  her  daughter  to 
assiHt  her  and  to  return  after  a  while.  But  the  slave  is  permit- 
ted by  the  fatherinlaw  to  remain-  with  the  soninlaw  upwards 
as  his  own  property,  and  was  so  considered  by  every  one,  the 
father  in  the  mean  time  making  no  claim.  Held  that  it  amoun- 
ted to  a  gift  to  the  soninlaw. 

The  negro  being  levied  on  under  executions  against  the  sonin . 
law  and  sold,  the  purchaser  obtained  a  good  title. 

Though  the  father  may  have  intended  the  property  for  his  daugh- 
ter's sole  use,  yet  after  suQering  it  so  long  to  appear  to  the 
world  as  belonging  to  his  son-in-law,  it  would  be  fraudulent  to 
suffer  him  to  convey  the  property  in  trust  for  his  daughter,  in  • 
e;cclusion  of  the  ngnts  of  creditons. 

Allen  in  1816  married  Leah  Byrd,  the  daughter  of 
Benjamin  Byrd;  and  when  they  were  about  to  move 
home,  Mrs.  Boyd  told  two  of- the  negro  w6men  to  go 
home  with  Mrs.  Allen  to  assist  her.  One  was  to  return 
sihortly,  the  other  to  remain  longer,  to  help  her,  neither  to 
stay  very  long.  The  witness  who  heard  this  did  not* 
consider  them  as  a  gift.  Neither  Allen  nor  Byrd,  the  fa- 
therinlaw, were  present.  One  of  the  negroes  sometime 
afterwards  returned  home.  The  other  remained  for  four 
years  in  the  possession  of  Allen,  and  was  considered  by 
every  person  in  the  neighborhood  as  the  property  of  Al- 
len. He  sometimes  said  the  negro  was  his  own  and  then 
said  she  belonged  to  his  wife,  Allen  becoming;  indebt- 
ed or  insolvent,  the  father  Byrd  executed  a  deed  oftruit' 
of  the  negroes  to  the  plaintiff  for  the  use  of  his.  daughter 
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Mrs.  Alien.     The  negro  was  levied  on  under  executions 
against  Allen  and  sold  and  bought  by  the  defendant. 
This  was  an  action  of  trover  by  the  plaintiiF  for  the  reco- 
very of  the  negro.     As  all  of  the  important  points  of  the 
evidence  are  recited  by  the  court,  the  Reporter  has  not 
repeated  it. 
The  jury  found  a  verdict  for  the  plaintiff. 
This  was  a  motion  for  a  new  trial. 
Farrow^  Irhy  and  Earle  for  the  appeal. 
O^NeaU  and  James  contra. 

Ct7RiA,  per  NoTT,  J.  The  principles  by  which  this 
ease  is  to  be  gaverned  have  been  so  often  recognised  by 
this  court  that  it  is  unnecessary  to  add  any  thing  to  what 
has  already  been  said  on  the  subject.  Permitting  ne- 
groes to  go  home  with  a  daughter  on  her  marriage  has 
always  been  considered  as  prima  facie  evidenfce  of  an  un- 
conditional gift,  and  the  only  question  now  for  our  consi- 
deration is  whether  the  circumstances  of  this  case  make 
it  an  exception  to  the  general  rule?  Mrs.  Hill  a  daugh- 
ter of  the  donor  and  Mr.  Byrd  the  donor  himself  are  the 
only  witnesses  from  whom  we  derive  any  knowledge  of. 
the  nature  or  circumst-inces  of  the  gift. 

Mrs.  Hill  says  ^Hhat  when  Alien  married  and  was  about 
to  remove,  her  mother,  Mrs.  Benjamin  Byrd,  told  two  ne- 
gro girls  as  women  to  go  and  help  Leah,  his  wife,  one 
was  or  return  shortly  the  other  to  remain  longer  to  assist 
her,  neither  to  «tay  very  long.  Her  father  was  not  pre- 
sent. Witness  did  not  expect  they  went  to  stay  long  or 
that  they  were  Aliens." 

It  will  here  be  observed,  that  neither  the  donor  nor  the 
donee  were  present  at  this  time.  No  contract,  therefore, 
was  then  made,  nor  the  tenure  prescribed  by  which  the . 
donee  should  hold  the  property.  It  was  a  mere  act  of 
kiodDess  on  the  part  of  the  mother  to  her  daughter  who. 
was  about  to  commence  house  keeping;  and  if  the  negroes; 
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had  retumed^  as  was  then  expected,  witUo  ao  j  reason^f 
ble  time^  it  would  have  been  considered  as  it  is  now  coi^ 
tended  on  the  part  of  the  plaintiff  as  a  legiitimate  loan;  and 
no  question  could  have  arisen  with  regard- to  the  right  of 
property.  One  of  these  women  afterwards  returned  to 
the  family  of  the  donor,  and  has  ever  since  continued  with 
him.  The  other  continued  in  the  possesion  of  the  donee 
for  four  years;  was  claimed  and  used  as  his  own  during 
that  whole  period,  without  the  interposition  of  any  right 
or  claim  on  the  part  of  the  father  in  law.  Such  a  length 
of  possession  would  have  given  a  atatutary  right,  and 
woukt  he  cmiclusive  evidence  of  the  intention  of  the  pa- 
rent; and:  that  view  is  strengthened  by  the  circumstance 
that  at  the  end  of  four  years  instead  of  reclaiming  the  pro- 
perty as  a  loan  he  executed  a  deed  of  trust  to  the  plaintiff 
for  the  use  of  his  dau^ter,  who  it  seems  to  be  admitted, 
was  the  original  object  of  his  bounty.  If  it  was  intended 
as  a  gift;  to  his  daughter  it  immediately  vested  in  h^r  bus. 
band  by  the  (^ration  of  law,  and  although  be  might,  as  i 
regarded  his  own  right,  afterwards  consent  that  it  should 
be  made  over  to  trustees  for  the  benefit  of  his  wife,  he 
could  not  by  a  voluntary  settlement  defeat  the  ju^t^rig^ts 
of  creditors.  The  infereiMce  therefore  from  this  state  of 
facts  is  that  the  property  must  be  considered  as  belongiyg 
to  Allen  and  subject  to  the  payment  of  his  debts.  I^et  us 
now  see  whether  the  testimony  of  Mr.  Byrd  himself  will 
lead  to  a  different  conclusion?  He  says  be  never  intend- 
ed ta  give  them  to  Allen  and  never  did  so.  He .  admits 
that  they  went  into  his  possession  in  the  manner-  spitted 
by  Mrs.  HiU,  and  that  he  never  ebomed  them  bom  him 
nor-called  on  him  for  them.  His  reasons  for  dp!  giving 
them  were,  6rst,  because  be  did  not  consider  them  as  his 
own;  and  secondly,  because  Allen  was  embarrasii0d> 
With  regard  to  the  first  there  is  no  doubt  but  that  be  had 
a  good  right  himself,  \mi  suppose  his jight  to  be.  doubtfid^ 
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if  he  intended  to  give  all  he  had,  as  between  himself  and 
the  donee,  it  would  be  a  good  gift.  As  to  the  seeond,  it 
ittaj  hsive  been  a  good  reason  with  hitti  why  he  should 
not  have  given  the  property;  but  if  the  circurastances  at- 
tending the  transaction  were  in  point  of  law  such  as  to 
constitute  a  gift  no  mehtal  reservation  of  a  contrary  in- 
tention should  controul  their  operation.  There  must 
have  been  some  express  stipulation  at  the  time,  distinctly 
understood  by  both  parties,  in"  order  to  give  effect  to  such 
an  ihtention.  It  is  not  therefore  a  question  What  he  in- 
tended, but  what  he  actually  did.  If  a  man  give  proper- 
ty to  his  daughter  and  the  heirs  of  her  body  the  tewnrill 
construe  it  into  an  absolute  gift,  although  he  intended  it 
to  have  a  different  effect.  We  are  bound  therefore,  from 
Mr.  Byrd's  own  testimony  toconsider  the  property  as  ac- 
tually vested  in  Allen.  All  the  other  testimony  goes  to 
strengthen  this  view.  The  purport  of  it  is^that  Allen  had 
the  undisturbed  possession  of  it  until  the  deed  of  trust 
was  executed.  He  had  during  that  whole  period  the  sole 
and  unqualified  use  and  enjoyment  of  it  and  was  to  all  in- 
tents and  purposes  the  ostensible  owner.  This  analysis 
of  the'  evidence  leads  tothe  inevitable  conclusion  that  as 
td  creditors  he  must  be  regarded  as  such.  And  whenwe 
Idok  at  the  circumstances  in  the  aggregate  they  present  a 
View  of  the  case  which  cannot  be  mistaken.  Mr.  Boyd 
had  no  great  confidence  iii'  his  son  in  law.  He  was,  as  he 
expressed  it,  a  trading  ahd  extravagant  man.  He  never- 
theless intrusted  him  wfth  those  negroes  without  any  sti- 
pulation, as  to  the  tenure  by  which  he  was  to  hold  them. 
Allen  had  a  right  to'  consider  them  as  his  own,  and  every 
body  else  had  a  right  to  consider  them  as  such.  Mr.  Byrd 
may  have  supposed  he  had  a  right  to  controul  their  future 
destiny  if  circumstances  should  render  it  necessary,  but 
in  that  he  was  mistaken;  and  if  AHcn  had  turned  out  an 
economical,  industrious,  man,  prosperous  in  his  business, 
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k  is  manifest  that  he  never  would  have  ii;iterfered;  for  it 
was  not  until  he  was  broken  or  about  to  break,  that  the 
deed  was  executed.  Then  it  was  he  found  that  Allen 
could  no  longer  be  trusted,  and  then  it  was,  it  appears, 
that  for  the  first  time,  he  found  it  necessary  to  carry  his 
intention  into  execution,  of  making  a  separate  provision 
for  his  daughter,  and  to  put  the  property  equally  beyond 
the  control  of  her  husband  and  the  grasp  of  his  creditors. 
But  he  began  too  late.  .  He  had  contributed«to  hold  him 
out  to  the  world  as  the  owner  of  the  property,  and  it 
-would  be  a  palpable  fraud  upon  his  creditors,  who  had 
thus  been  invited  to  place  confidence  in  him  to  take  from 
them  the  security  to  which  they  had  trusted  with  tlie 
consent  of  the  donor  himself. 

It  has  been  contended  that  there  is  no  evidence  that 
Allen  was  insolvent  at  the  time  the  deed  of  trust  was 
made.  But  his  property  is  estimated  by  the  donor  him- 
self at  that  time  at  only  about  fifteen  hundred  or  two 
thousand  dollars,  and  he  does  not  know  the  amount  of 
his  debts.  It  is  in  proof  that  he  was  indebted  to  the  bank, 
for  which  the  defendant  was  surety,  six  hundred  dollars. 
That  shortly  afterwards  he  borrowed  five  hundred  dollars 
more  and  that  the  donor  himself  considered  him  in  failing 
circumstances;  and  I  believe  that  no  case  can  be  found 
where  a  voluntary  deed  under  such  circumstances  has 
been  held  good  against  existing  creditors. 

But  let  us  go  one  step  further  and  suppose  that  it  had 
been  distinctly  understood  between  the  parties  that  this 
should  have  been  a  loan  and  that  the  donor  might  retake 
the  property  at  any  indefinite  period.  Although  such  a 
contract  might  possibly  be  good  between  the  parties  it  is 
a  question  worthy  of  consideration  whether  it  could  ef- 
fect the  rights  of  creditors.  I  do  not  intend  to  make  it  a 
ground  for  anew  trial  in  this  case,  yet  I  think  it  a  question 
which  ought  not  to  be  overlooked  in  deciding  cases  of  this 
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sort.  Most  of  the  cases,  which  we  have  hitherto  had, 
have  been  between  the  donor  and  donee,  or  persons 
daiaaing  in  the  same  right,  and  in  those  cases  the  incli- 
nation of  the  court  has  been  strongly  in  favor  of  the  do« 
nee,  and  the  claim  is  still  stronger  when  the  rights  of  cre- 
ditors are  inrolved.  I  am  not  opposed  to  allowing  to  pa- 
rents the  most  liberal  indulgence  of  their  afieetioti  for 
their  dai^ters  in  making  ample  provision  for  thefm. 
Ereij  person  ought  to  be  at  fall  liberty  to  do  as  he  peas- 
es with  his  own,  and  no  parent  is  under  any  obligation 
either  l^gal  or  moral  to  place  at  the  disposal  of  a  profli* 
gate  son  in  law  the  provision  which  he  is  disposed  to 
make  for  his  daughter.  The  laws  of  nature  require  that 
it  should  be  at  his  own  disposal,  and  the  laws  of  the 
land  do  not  forbid  it  But  they  have  prescribed  the  me- 
thod by  which  it  ought  to  be  done  so  as  not  to  do  injusticio 
to  others,  and  require  Aat  men  shouki  be  just,  as  well  as 
kind. 

I  am  of  opinion  that  the  veidict  in  this  case  is  contrary 
both  to  law  and  evidence  and  that  a  new  trial  ought  to 
he  granted. 

New  trial  granted. 


Ex  parte  GiiiCHRiST. 


The  Court  of  Common  Pleas  have  no  power  under  a  writ  of  Ha- 
beas Corpus  to  discharge  a  person  in  custody^  under  a  writ  of 
ne  exeat  issued  firom  the  Court  of  E^iuity. 

This  was  an  application  to  one  of  the  Judges  of  the  court 
of  Common  Pleas,  for  the  dischaigis  of  the  prisoner  under 
ar  writ  of  habeas  corpus.  It  appeared  by  th^  return  of  the 
Slteiiff,  tlsat  the  petitioner  was  detained  in  his  custody 
mider  a  writ  of  ne  exeat,  issued  by  the  commissiimfir  in 
£qtiiQr  for  Chester  district.  Hie  plaihtifi's  counsel  con- 
tendied  that  the  bill  filed,  upon  which  the  Commissioner 
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had  issued  the  writ,  did  not  make  out  a  ease  in  which  the 
Court  of  Equity  had  the  power  to  order  a  writ  of  ne  exeat. 

H0OBB,  J.  wha  heard  the  application,  refused  to  look 
into  the  bill  or  to  grant  a  discharge. 

A,  W,  Thomson^  for  the  petitioner,  now  made  the 
point  before  this  court. 

Chewketfj  same  side,  contended  that  the  jxisoner  was 
entitled  to  be  heard  ex  debito  justicise.  It  is  in  nature  of 
error,  to  ascertain  the  legality  of  a  conunitment.  Blac. 
Com*  134, 376,  129.  His  honor  said  that  the  matter  was 
to  be  judged  of  by  the  return  of  the  Sheriff,  and  that  he 
would  not  investigate  the  matter  of  it.  The  only  possible 
method  to  ascertain  the  legality  of  a  commitment  is  to 
examine  into  the  facts  of  the  case.  Unless  the  party  is 
heard,  there  is  no  benefit  in  the  Act  to  him.  Was  there 
any  authority  to  shew  that  the  court  of  common  pleas  can- 
not hear  a  habeas  corpus,  because  the  prisoner  has  been 
committed  by  the  court  of  Chancery  ?  He  cited  Addis' 
case,  Cto.  Jac.  219.  Yeates  ts.  Lansing,  4  John.  Rep.  417. 
Vent.  357.  Yaugh.  153.  Salk.  350. 

Curia,  per  Johnson,  J.  The  act  of  1808,  1  Brev. 
Dig.  212,  tit.  Court  of  Equity,  see.  76, 'invests  the  com- 
missioner in  equity  with  the  power  of  the  Chancellor  in 
relation  to  granting  orders  for  the  writ  of  ne  exeat  in  all 
cases  of  practice ;  and  the  petitioner  claims  to  be  dis- 
charged from  an  imprisonment  to  which  he  is  subjected 
by  a  process  sued  out  in  pursuance  of  this  authority,  on 
a  writ  of  habeas  corpus  issued  by  a  judge  of  the  superior 
courts  of  law.  In  the  organisation  of  the  judicial  depait- 
ment  of  the  government,  certain  powers  were  assigned  to 
the  different  tribunals,  conreqponding  with  the  nature  and 
extent  of  the  jurisdiction  confided  to  them ;  and  in  the 
exercise  of  these  powers,  except  so  far  as  the  ri^t  of  ap* 
peal  is  given,  the  most  subordinate  are  as  absolute  and 
authorative  as  the  tribunals  in  the  last  resort.    The 
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judgment  of  a  Justice  of  the  Peace  in  a  small  and  mean 
cause  is  as  binding  on  the  citizen  as  the  judgment  of  this 
eourt;  and  I  should  deprecate  even  more  than  the  repeal 
of  the  habeas  corpus  act,  that  state  of  things  in  which  tri* 
bunals  without  the  forms  of  law  would  be  permitted  to  re- 
view and  controul  the  judgment  of  each  other  ad  libitum. 
The  habeas  corpus  act  certainly  confers  no  such  power. 
Its  object  was  to  secure  the  citizen  from  illegal  and  arbi* 
trarj  imprisonment ;  and  the  wildest  speculations  have 
never  jet  carried  it  so  far  as  to  subvert  all  law  and  order. 
For  even  in  the  case  of  Yates  vs.  Lansing,  4  John.  R.  317. 
5  Do.  282.  6  Do.  337,  than  which  perh:ips  no  case  was 
ever  more  warmly  contested,  the  bone  of  contention  was 
whether  the  Chancellor  had  jurisdiction  over  the  subject 
matter  for  which  he  caused  the  plaintiff  to  be  attached. 

In  this  case  the  law.  confided  to  the  commissioner 
the  power  of  granting  the  writ  of  ne  exeat.  The 
petitioner  is  therefore  confined  and  imprisoned  accord- 
ing to  the  strict  forms  of  law ;  and  the  presiding  judge 
had  no  more  power  to  discharge  him  than  the  commission- 
er would  have  had  to  discharge  a  culprit  committed  for 
execution  by  a  court  of  sessions. 

Motion  refused. 


Judge  vs.  Cloud. 


The  83d  role  of  court  which  requires  a  defendant  in  an  action  of 
trenMss  to  try  titles,  to  set  out  his  title  specially  if  he  intends 
to  claim,  has  become  obsolete. 

This  was  an  action  of  trespass  quare  clausum  fregit. — 
His  honor  Judge  Waties  held  that  the  defendant  was 
bound  to  plead  his  title  speciaUy^  to  enable  him  to  give  it 
in  evidence  in  pursuance  of  the  83rd  rule  of  court.  The 
defendant  appealed. 
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ClarkCj  for  the  appeal. 

WiUki/mSj  contra. 

Curia  j^er  Coi^cock,  J.  The  rule  referred  to  by  the 
presiding  judge  has  no  application  to  the  action  of  trespass 
quare  clausum  fregtt.  It  was  intended,  as  it  eiqxresses^ 
to  apply  to  those  actions  which  are  brought  to  try  the  titles 
to  lands,  and  by  which  the  rights  of  the  parties  are  to  be 
definitively  settled.  There  is  no  doubt  that  the  defend- 
ant had  a  right  to  go  into  the  defence  which  he  had  set  iqp. 
The  purpose  for  which  the  8Srd  rule  was  intended^ 
was  to  prevent  a  repetition  of  suits^  which  {reque&t- 
ly  occurred  before  our  lat^  decisions,  when  the  siib*- 
jeet  of  possession  was  not  so  defined  as  to  enable  a  jury  to 
point  it  out  by  their  verdict ;  and  if  the  defendant  depeik* 
ded  on  his  possession  alone  a  verdict  for  him  could  not 
define  the  boundaries  of  his  right,  and  thus  it  oft^i  hap- 
pened a  second  suit  was  coounenced.  But  as  one  in  pos- 
session is  now  permitted  to.  claim  to  the  extent  of  the 
boundaries  actually  made,  or  to  those  of  any  written 
claim,  we  cannot  anticipate  many  cases  in  which  the 
possessor  will  be  confined  to  the  mere  spoton  whiah  he 
lives,  or  on  which  he  cultivates.  There  is  therefiire,  no 
further  necessity  for  the  rule,  uid  it  may  be  considered 
as  abolished. 

New  trial  granted. 
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Daniel  vs.  Capers,  Sheriff. 

An  attachment  for  contempt  in  not  payine  over  money  on  anex" 
ecution  or  for  not  collecting  it,  is  in  e&ct  a  civil  proceedine, 
by  "wliich  courts  compel  their  officers  to  indemnify  suitors  for 
losses  sustained  by  neglect  of  duty. 

If  the  partv  elects  to  proceed  by  attachment  and  receives  the 
principal  of  the  debt  he  cannot  aflerwaras  bring  an  action 
against  the  sherLSTfor  damages  for  the  detention. 

As  a  condition  to  his  discharge  from  an  attachment  the  court  may 
add  that  the  sheriff  should  pay  interest  on  the  monev  during 
ttke  period  of  the  detention .  But  not  having  done  so  tne  plain- 
tiff cannot  bring  suit  to  recover  interest  by  way  of  damages. 

This  was  an  action  against  the  defendant,  who  was 
sheriff,  for  neglecting  to  collect  the  money  due  on  an  ex- 
ecution for  the  plaintiff  lodged  in  his  office.  The  exe- 
cution had  been  renewed  twice,  and  while  the  third  re- 
newal was  in  the  hands  of  the  sheriff,  he  had  been  ruled 
and  finally  an  attachment  issued  against  him.  He  was  ar- 
rested and  he  paid  off  the  principal  sum  due  on  the  execu- 
tion, and  was  discharged.  The  execution  had  been  two 
years  in  his  hands  and  this  suit  was  brought  to  recover 
damages  for  the  detention  or  neglect  in  not  paying  over 
the  money  during  that  time.  The  jury  found  damages 
for  the  whole  time  that  the  execution  remained  in  the 
hands  of  the  sheriff. 

MSter,  for  the  sheriff,  moved  for  a  new  trial  on  the 
ground  that  the  judge  who  tried  the  cause  had  errone- 
ously charged  the  jury  that  they  should  find  dama- 
ges for  the  whole  t^a.  '^  ^^^  plaintiff  had  twice  renew- 
ed the  execution. ^^^e  plaintiff  had  also  elected  his  re- 
medy. He  had  pron^eded  against  the  sheriff  by  attach- 
ment for  this  same  matter  and  had  received  the  principal 
and  had  consented  to  the  discharge.  He  could  not  now 
proceed  in  this  action  for  the  same  cause.  1  Hen.  Bl. 
233.  2  Bay  193.  Heppell  vs.  King,  7  T.  R.  366. 

Hatty  contra. 

Curia,  per  Johnson,  J.  The  proceeding  by  attach- 
ment against  an  officer  of  the  court  for  a  neglect  of  duty  is 
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a  substitute  for  amercement,  in  which  the  offender  was 
punished  bj  a  fine  to  the  king  and  in  which  the  remedy 
of  the  party  injured  was  on  petition  to  the  king  to  be  in- 
demnified out  of  the  fine  imposed;  and  the  inconvenience 
of  this  mode  of  proceeding  was  the  reason  why  the  at- 
tachment, in  which  the  court  have  the  power  to  compel 
him  to  do  justice  to  the  injured  party,  has  been  substitu- 
ted in  its  place.  The  King  vs.  the  Sheriff  of  Middlesex, 
1  H.  Black.  543.  And  the  court  will  in  its  discretion 
compel  a  sheriff  to  pay  the  whole  amount  of  the  plaintiffs 
loss  and  all  costs  that  have  accrued.     Ibid. 

It  appears  then  that  an  attachment  as  for  a  contempt  is 
in  effect  a  civil  proceeding  of  a. summary  nature,  by  which 
courts  of  justice  compel  their  officers  to  indemnify  indivi- 
dual suitors  for  losses  sustained  by  ne^ect  of  duty.  To 
this  remedy  the  present  plaintiff  has  had  recourse,  and 
the  question  now  is  whether  he  can  have  a  further  satis- 
faction? I  think  not.  It  is  a  fundamental  principle  that 
a  party  is  not  entitled  to  more  than  one  satisfaction  for 
the  same  injury. 

However  often  the  mode  of  recovery  may  be  varied, 
in  the  proceeding  had  the  court  might  as  before  shown 
have  compelled  the  defendant  to  do  ample  justice  to  the 
plaintiff  and  the  presumption  is  that  it  did,  and  in  its  dis- 
cretion might  have  superadded,  as  a  condition  to  the  dis- 
charge of  the  attachment,  interest  o^  the  amount  due  him;  / 
or  if  the  plaintiff  had  thought  propi^^^^^^-^have  proceeded 
by  action  at  law  he  might  have  recorered  It.  But  having  ^ 
elected  to  proceed  by  attachment  his  wrongs  are  repaired 
and  he  can  have  no  further  remedy. 

CoLcocK,  J.  I  concur,  except  that  I  think  a  judge 
could  not  give  interest  on  anile. 

New  trial  granted. 


JUNE  TERM.  239 

Duncan  vs.  Hodgks.' 

The  general  rule  is  that  if  a  blank  piece  of  paper  be  signed,  seal- 
ed and  delivered,  and  afterwards  written  it  is  no  deed,  as  there 
is  nothing  of  substance  in  it. 

A  deed  executed  with  blanks,  and  afterwards  filled  up  and  deli>- 
vered  by  the  agent  of  the  party  is  good. 

The  plaintiff  signed  and  sealed  a  printed  deed  of  con- 
veyanee  of  a  tract  of  land,  which  was  attested  by  two  wit- 
nesses, and  left  by  the  plaintiff  with  his  agent  to  be  filled 
up,  whenever  the  defendant  who  had  agreed  to  buy  it, 
should  execute  a  bond  for  the  purchase  money.  The 
defendant  being  ready  to  give  his  bond  and  to  accept  the 
deed,  the  agent  filled  up  the  blanks  conveying  the  land  to 
the  defendant,  and  delivered  it  to  him,  who  accepted  it 
and  gave  his  bond  for  the  purchase  money.  This  was  an 
action  of  debt  on  the  bond,  and  the  defence  was  that  the 
deed  was  void,  neither  the  grantor  nor  the  subscribing 
witnesses  being  present  when  it  was  filled  up  and  deliv- 
ered. The  defendant  relied  on  the  case  of  Boyd  vs. 
Boyd,  2  Not  and  M'Cord  126. 

James,  J.  who  tried  the  cause,  charged  the  jury  in  fa^ 
vor  of  the  defendant,  for  whom  they  found  a  verdict. — 
The  plaintiff  appealed. 

NobUy  for  the  appeal,  cited  Blac.  Com.  307  ;  Com.  Dig# 
Fait  A  (1.)  The  grantor  could  not  avoid  the  deed.  It 
would  be  an  estoppel  to  him. 

/  M^ Craven^  contra.  Boyd  vs.  Boyd  was  exactly  in 
point.  1  Shep.  Touch.  59.  The  authority  to  fill  up  the 
blank  should  have  been  in  writing.  The  deed  was  the 
mere  substitute  for  livery  of  seizen,  which  required  two 
witnesses.  But  here  there  was  no  witness  to  the  deliv- 
ery or  necessary  part  to  consummute  the  deed. 
/'  Curia,  p&r  Johnson,  J.  The  general  rule  is,  that  if 
a  blank  be  signed,  sealed  and  delivered,  and  afterwards 
^vritten,  it  is  no  deed,  and  the  obvious  reason  is,  that  as 
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there  was  nothing  of  substance  contained  in  it,  nothing 
could  pass  by  it.  But  the  rule  never  was  intended  to 
jK^scribe  to  the  grantor  the  order  of  time  in  which  the 
several  parts  of  a  deed  should  be  written.  A  thing  to  be 
granted,  or  person  to  whom,  and  the  sealing  and  deliver^', 
are  some  of  those  which  are  necessary,  and  the  whole  is 
consummated  by  the  delivery  ;  and  if  the  grantor  should 
think  proper  to  reverse  this  order  in  the  manner  of  execu- 
tion, but  in  the  end  makes  it  perfect,  before  the  delivery, 
it  is  a  good  deed.  Thus  it  is  said,  that  if  a  deed  be  made 
with  blanks,  and  afterwards  filled  up  and  delivered  by  the 
agent  of  the  party,  it  is  good.  Anst.  229.  Com.  Dig.  tit.  Fait. 
A.  (1.)  note  (/.)  Day's  ed.  It  is  not  pretended  that  this 
deed  was  not  perfect  as  to  form  at  the  time  it  was  deliver- 
ed by  Gray,  the  plaintiffs  agent ;  or  that  he  was  not  in- 
structed by  the  plaintiff  to  fill  up  the  blanks  and  deliver 
it.  And  according  to  this  authority  the  deed  is  good.  In 
another  view  I  think  the  same  consequences  fRlow.  It 
is  not  necessary  in  all  cases  that  the  grantor  should  in  per- 
son make  delivery  of  the  deed.  It  may,  says  Sheppard, 
be  delivered  by  another,  by  his  appointment,  or  auth<»ity 
precedent,  or  assent  or  agreement  subsequent ;  for  omnis 
ratihabitio  mandato  aequiparatur.  1  Shep.  Touch.  57. 
And  admitting  that  the  deed  on  account  of  the  manner  of 
its  execution  and  the  informality  of  the  delivery  was  void, 
yet  the  plaintiff  is  boimd  by  his  subsequent  assent  to  the 
execution,  manifested  by  his  accepting  and  claiming  the 
benefit  of  the  contract  growing  out  of  it,  and  he  will  not  be 
permitted  to  gainsay  or  controvert  it.  It  would  be  a  fraud 
on  the  defendant  which  could  not  be  tolerated. 

New  trial  granied. 
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Cheshire  vs.  Barrett. 

Contracts  with  Infants  are  void  or  voidable.  Those  which  are 
voidable  only  impose  a  qualified  obli^tion,  and  if  the -infant 
alter  coming  of  age  elect  fo  perform,  it  will  be  cnforcod  against 
him. 

A  very  slight  circumstance  shewing  his  assent  to  the  contract^ 
after  the  in&nt  comes  of  age,  wilfconfirm  the  contract. 

If  he  purchases  land  and  continue  in  possession  after  he  comes  of 
age,  and  if  he  buys  a  horse  which  ne  retains  and  uses  after  he 
becomes  21,  it  will  amount  to  a  confirmation. 

Where  an  infant  gave  his  note  for  a  horse,  payable  to  A.  or  bear- 
er, and  kept  the  horse  after  he  became  21,  and  sold  him,  it  was 
held  a  confirmation,  and  that  the  bearer  of  the  note,  to  whom 
•      it  had  been  transferred,  might  recover  it. 

This  was  a  summary  process  on  a  note,  which  had  been 
given  by  the  defendant  while  under  age  for  a  horse.  In 
answer  to  the  plea  of  infancy  the  plaintiff  replied  that  the 
defendant  had  confirmed  the  contract  after  he  came  of 
age,  by  keeping  the  horse  and  selling  him.  It  was  urged 
that  this  was  not  a  confirmation  of  the  contract,  but  that  if 
it  were  it  would  not  enure  to  the  benefit  of  the  plaintiff, 
who  was  not  the  original  payee,  but  the  bearer  only  of 
the  note.  The  original  party  to  the  contract  alone  could 
take  advantage  of  the  confirmation. 

Gantt,  J.  who  heard  the  case  nonsuited  the  plaintifl*. 
Bauakett  and  Dunlap^  for  the  plaintiff,  appealed.  They 
cited  3  Bac.  tit.  Infancy  (i)  2  Vern.  228;  4  Cruise,  3  art. 
tit.  32.  ch.  8,  sec.  7. 

O^NeaU  and  Johnston^  contra. 

CuBiA,  per  JoBNSoiv,  J.  The  first  ground  of  this  mo- 
tion necessarily  involves  two  distinct  propositions,  1st. 
Whether  this  is  such  a  contract  that  the  defendant  could 
bind  himself  to  perform  it  by  a  reassumption  after  he  at- 
tained full  age;  and  2dly.  Whether  the  act  done  amount-^ 
ed  to  a  reassumption. 

The  supposed  incapacity  of  infants  to  judge  of  the  val- 
ue, of  property,  or  its  fitness  for  their  use,  and  the  danger 
to  which  they  are  exposed  from  the  arts  and  devises  of 

bad  man,  is  the  foundation  of  the  rule  which  exempts 
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them  from  liability  on  contracts  made  by  them  duiing 
their  infance.  But  when  they  have  attained  foil  age, 
and  are  capable  of  exercising  a  matured  judgment  in  the 
review  of  past  transactions,  they  may,  without  violation  of 
the  principle,  be  permitted  to  affirm  or  disaffirm  their  con- 
tracts. They  sire  then  supposed  to  be  competent  to  de- 
termine how  far  these  contracts  have  been  beneficial,  and 
how  far  injurious,  and  having  made  the  election  to  be 
bound  or  not,  the  law  in  most  cases  will  confirm  and  en- 
force it;  and  keeping  this  principle  in  view,  I  will  proceed 
to  the  investigation  of  the  first  proposition. 

Contracts  entered  into  by  infants  are  classed  into 
those  that  are  absolutely  void  and  those  that  arc 
voidable.  With  respect  to  the  fonner  it  is  very  clear 
that  no  subsequent  confirmation  short  of  actual  perform- 
ance can  bind,  for  the  obvious  reason  that  a  void  con- 
tract imposes  no  obligation,  and  it  being  itself  with- 
out foundation,  no  superstructure  can  be  raised^ upon 
it.  Those  which  are  v6idable  only  are  in  law  supposed 
to  impose  a  qualified  obligation,  and  having  elected  to  be 
bound  by  it  the  performance  will  be  enforced.  In  all  ca- 
ses of  this  sort  it  is  therefore  a  primary  consideration  to 
determine  to  which  of  these  classes  the  contract  belongs. 
The  rules  extracted  by  Bingham  in  his  treatise  on  the 
Law  of  Infancy  67  are,  that  all  gifts,  grants,  or  deeds, 
made  by  infants  which  do  not  take  effect  by  the  delivery 
of  his  hand,  are  void,  but  that  all  gifts,  grants,  or  deeds 
made  by  him  by  deed  or  matter  in  writing,  and  to  tiAe  ef- 
fect by  delivery  of  bis  hand,  are  voidable  only.  2.  That 
those  acts  are  void  in  which  there  is  no  semblance  of  ben- 
efit to  the  infant.  Those  firom  which  he  may  receive  a 
benefit  are  voidable  only.  But  he  demonstrates  I  think 
very  clearly,  by  illustrations  drawn  from  decided  cases, 
that  the  first  of  these  rules  is  not  sufficiently  extensive  for 
practical  use  and  general  application,  as  iten^braces  only 
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a  limited  class  of  contracts,  and  it  is  apparent  tliat  the  lat- 
ter could  not  stand  with  it;  for  if  a  gift,  grant,  or  deed  is 
voidable  only  because  it  takes  effect  by  delivery,  then  the 
circumstance  whether  he  did  or  did  not  derive  a  beneiit 
from  it  must  be  unimportant,  and  he  comes  to  the  conclu-^ 
sidn  in  which  I  am  much  disposed  to  concur,  that ''  per- 
haps it  may  Hot  be  unsuccessfully  contended  at  this  day 
that  few  if  any  6(  the  contracts  of  infants  are  absolutely  ^ 
void." 

Judge  Reeve,  in  his  treatise  on  Domestic  Relations  250, 
has  I  think  in  some  degree  supplied  the  deficiency  of  the 
old  rules  on  this  subject.  He  proceeds  on  the  principle 
thftt  this  protection  is  a  privilege  to  the  infants  and  that 
his  contract  must  be  so  regarded  as  to  give  him  the  full 
benefit  of  them,  and  if  he  cannot  have  it  without  their  being 
regarded  as  utterly,  void,  then  it  would  be  so  considered. 
And  he  illustrates  this  rule  by  a  case  faom  Keeble,  where 
^  barber  contracted  with  an  infant  for  all  the  hair  on  her 
head,  and  in  pursuance  of  the  contract,  with  her  consent 
cut  it  off,  aiid  it  was  notwithstanding  held  that  she  might 
maintain  an  action  for  forcibly  cutting  the  hair  from  her 
head.  Here  it  would  seem  that  both  the  contract  and  con* 
sent  mtist  have  been  regarded  as  void  to  enable  him  to 
maintain  the  action.  Yet  I  am  unable  to  perceive  any 
reason  why  she  might  not  have  been  bound  by  her  affir- 
mation of  this  contract  after  she  came  of  full  age. 

In  the  pursuit  of  this  inquiry  we  are  met  by  the  dictum 
that  if  one  deliver  goods  to  an  infant  on  a  contract  to  sell, 
4rc.  such  delivery  is  in  law  regarded  as  a  gift,  because  it 
is  said  ah  iiifant  is  incapable  of  making  any  contract.  Ba- 
con Abr.  tit.  Infancy,  p.  t.  3.  Hence  it  is  concluded  that 
isuch  contracts  are  not  only  voidable  but  absolutely  void, 
and  that  any  confirmation  or  reassiimption  of  the  promise 
to  paiy  is  void  for  want  of  consideration.  I  should  be 
wanting  in  candor  if  I  pretended  to  supply  from  my  own 
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resources  anj  thing  in  addition  to  the  very  able  and  con- 
elusive  arguments  of  Judge  Reeve  on  this  question,  in 
which  he  demonstrates  most  dearly  that  the  dictum  is 
unsupported  by  reason  or  authorities.  ^^  It  is  absurd  to 
reason  that  a  man  who  consented  to  part  with  his  proper- 
ty for  a  stipulated  price,  intended  it  as  a  voluntary  gift ;'' 
and  it  is  believed  that  the  contradictions  and  the  confu- 
sion in  the  authorities  on  the  question  have  arisen  in  pur- 
suing this  doctrine,  and  at  the  same  time  laboring  to  get 
rid  of  it.  The  result  of  my  own  reflections  after  a  good 
deal  of  labor  bestowed  on  the  subject,  is  that  in  general 
there  is  but  little  distinction  in  this  respect  between  con- 
tracts entered  into  by  adults  and  infants.  Contracts  im- 
moral in  their  tendency,  or  against  law,  or  without  consid- 
eration, are  void  by  whomsoever  they  may  be  made,  and 
no  undertaking  based  upon  them  can  bind.  Those  based 
upon  a  moral,  legal,  and  valuable  consideration  bind  adults. 

e  policy  of  the  law  permits  an  infant  to  avoid  them,  but 
if  after  arriving  at  full  age  he  thinks  proper  to  affirm  them 
he  ought  to  be  bound.  The  moral  obligation  is  sufficient 
consideration  to  support  the  new  undertaking.  A  power 
delegated  by  an  infant  is  said  to  be  an  exception ;  but 
when  the  ingredients  of  a  binding  contract  has  entered  in- 
to the  new  undertaking,  I  am  reluctant  to  admit  even  this 
exception. 

The  case  of  Counts  vs.  Bates,  Harper's  R.  464,  relied 
on  by  the  counsel  opposed  to  the  motion,  is  not  inconsis- 
tent with  this  conclusion.  In  that  case  there  had  been  no 
confirmation  of  the  contract  by  the  infant.  The  defend- 
ant, his  administrator,  was  not  competent  to  make  or  affirm 
a  contract  for  him.  He  could  not  bind  the  estate  by  any 
contract  of  his.  In  making  the  contract  the  plaintiff  took 
upon  himself  the  risk  of  a  subsequent  confirmation,  and 
was  bound  to  abide  by  the  result.  No  injustice  consistent 
with  the  protection  which  the  law  allows  to  infants  was 
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done  to  him.  The  rules  with  respect  to  what  shall  amoun 
to  a  confirmation  of  a  contract  made  by  an  infant,  after  he 
attains  full  age  are  better  ascertained.  A  very  slight  cir- 
cumstance demonstrating  his  assent,  will  bind  him;  or  any 
act  by  which  his  assent  is  manifested.  Thus  if  an  infant 
purchase  land,  and  continue  in  possession  after  he  attains 
full  age  it  will  be  regarded  as  a  confirmation  of  the  purchase. 
1  Salk.  20.  4  East.  R.  599.  Or  if  he  make  exchange  of 
lands.  Co.  Lit.  26;  or  if  he  take  a  lease  rendering  rent, 
ahd  continue  in  possession  several  years  after  he  comes 
of  age,  it  is  a  confirmation  of  the  contract  ab  initio,  and  he 
is  bound  for  .the  rent  in^arrear.  Cro.  Jac.  324^  In  short 
any  word  or  action  from  which  his  assent  to  the  contract 
may  fairly  be  deduced,  will  be  regarded  as  a  confirmation  .X 
In  the  case  under  consideration  the  undertaking  of  the*, 
defendant  was  founded  on  a  valuable  consideration.  He/ 
derived  a  positive  benefit  from  it.     He  might  have  avail-) 

as  an  infant,  by  iKsajfllfflBBg  tlw  c6BtRtct;-gnd  rertering" 
the  horse  to  the  plaintiff.  But  he  thought  proper  to  retain 
and  use  him,  and  in  the  end  to  sell  him  and  pocket  the 
proceeds.  It  was  a  contract  which  according  to  the  fore- 
going view  he  was  com|^tent  to  confirm,  and  his  conduct 
amounted  to  a  confirmation.  The  plaintiff  was  therefore^ 
entitled  to  recover. 

On  the  remaining  ground  of  this  motion  there  can  I 
think  be  no  difficulty.  The  undertaking  to  pay  to  bear- 
er constituted  a  part  of  the  original  contract.  The  act  of 
confirmation  was  general  and  extended  to  the  entire  con- 
tract, and  must  be  regarded  as  having  relation  back  to  its 
origin,  as  well  in  effect  as  in  form.  The  action  was  there- 
fore well  brought  in  the  name  of  the  present  plaintiff. 

Decree  reversed. 
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O^NuAL  YS.  Duncan. 

Where  a  tract  of  land  was  sold  by  the  sheriff  under  an 
execution  against  the  defendant,  in  an  action  of  trespass 
to  try  titles,  by  the  purchaser  against  the  defendant,  the 
defendant  will  not  be  permitted  to  give  evidence  that  the 
title  of  the  land  was  not  in  himself,  but  in  another  whose 
tenant  he  was. 

The  Sheriff's  title,  (being  the  organ  of  the  law  to  con- 
vey the  defendant's  right,)  is  considered  as  the  deed  of 
the  defendant,  and  operates  as  an  estoppel. 


Byrd  vs.  BoyD. 

Af  hien  a  Planter  withoat  ^ood  cause  turns  away  his  Overseer,  at 
(  a  season  of  the  year  when  it  is  impracticable  to  eet  employ- 
I  ment,  and  his  time  is  wholly  lost,  tne  overseer  ought  to  recov> 
S  cr  the  whole  wases  for  the  year.  So^jfjy|]^eove«ge|jjjjj^^ 
I  hifljmpjojr(gy^;ijyiy^^t  c^uy^  or  bv  iiis  nemeci'^cSusesaiJSs 
(, TqSitnoTisservices,  he  is ei 

But  wifene  Ue  planter  reaps  the  full  benefit  of  the  overseer's  ser- 
vices, and  circumstances  occur  which  justifies  his  dischai^ing 
the  overseer,  not  immediately  connected  with  the  contract^  the 
overseer  is  entitled  to  compensation,  so  far  as  his  services 
were  properly  directed.  ^  ^ 

This  ciise  should  hav^  been  reported  in  a  previous 
t^rm,  but  beitig  mislaid,  is  insei-ted  here. 

The  plaintiff  brought  suit  against  the  defendant,  on 
a  written  contract  for  wages  for  one  year,  as  overseer. — 
The  contract  was  for  |^180  for  the  year.  The  plaintiff 
rasthfitg^d  the  crop  well,  but  in  July  he  made  use  of  abu- 
sive langti^ge  to  the  defendant's  daughter,  for  ^hich  he 
was  turned  away. 

HiTOSlt,  J.  who  tried  the  cause,  charged  the  jury  that 
the  conti^act  was  entire  for  the  yeir ;  that  if  the  plaintiff 
had  beeu  properly  turned  away  he  ought  to  recover  no- 
thing. If  the  defendant  had  turned  him  off  improperly 
the  plaintiff  ought  to  recover  the  whole  amount. 
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/    The  jury  found  a  verdict  in  favor  of.  the  plaintiff  fpr  the 
whole  amount  of  the  year's  wages.    The  defendant  ap- 

^pealed. 

"^    Smip^on  and  DutUap^  for  the  appeal. 
Farrow,  and  Irby^  contra. 

Curia,  per  Johnson,  J.     The  oqly  ground  necessary 
to  he  considered  in  this  case  is  the  supposed  misdirec- 
tion of  the  presiding  Judge  in  charging.tbe  jury  that  tbey 
were  not  at  liberty  under  any  circumstances  to  apportion 
the  compensation,  of  the  plaintiff^to  the  services  actually 
rendered.,  and  thai  they  were  bound  to  allow.hiin  the  stip- 
ulated wages  for  the  year  or  nothing.     I  have  found  it 
very  difficult  to  reconcile  the  cases  on  this  subject^or  to 
extract  from  them  any  satisfactory  an4  well  defined  rule. 
The  EngUshcases-go  very  far  in  establishing  that/e^ontiraiots 
particularly,  with  servants  and  seamen  cannot  be  appor- 
tioned, and  that  thapcjrlbrmance  of  the  service  is  a  condi- 
tion precedent  to  the  payment  of  wages,  and  they  resi^lt 
in  the  rule,  that  wjien  they  are  prevented  from  perform* 
ing  it  by.  the  misconduct  of  the  master,  th^y.  are  entitled 
to  the  stipylated  wages  for  the  whole  time,  and  e  conver- 
se, they  are  entitled  to  nothing  if  they  abandon  the  service 
voluntarily.    And  yet  the  rule, has  been  so  far  relaxed  as 
to  entitle  the  master  to  a  deduction  of  any  sum  which  a 
seaman  may  have  earned  in  another  vessel  in. the  mean 
time.  Abbot  392.  1  Com.  on  Cont.  36^^  Thi^  rule  is 
evidently  the  result  of  expediejpMiiy^  especially  as  apjdiecl 
to  seamen ;  and  it  becomes  a  question  of  some  importance 
how  faf  it  is  applicable  to  the  sulyect  under  considfai^aMoUv 
The  relation  of  employer  and  overseer,  isone  which  ithe 
state  of  th^  country  ren4ers  almost  in4^pensi^bly  neees- 
jftry  to  every  planter,  and  coUisions.da  and  must  necessa- 
rily arise,  and  it  is  fit  that  there  should  be  some  settled, 
rule  on  the  subject.    When  the  employer  wantonly  .and 
without  caus^  turns  off  his  overseer^  at  a  season  of  the 
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year  when  it  would  be  impracticable  to  get  employment^ 
elsewhere,  and  his  time  is  wholly  lost,  I  should  feel  no  I 
"hesitation  in  inforcing  the  rule  rigidly,  not  only  as  a  pun-  / 
ishment  but  as  a  just  remuneration  to  the  overseer  iand 
so  when  the  overseer  abandons  the  employer  without 
cause,  or  by  his  neglect  inflicts  a  loss  on  him  commensu- 
rate with  the  services  which  he  has  performed,  he  clearly 
deserves  no  compensation. 

There  is  however  a  third  class  of  cases  for  which  it  is 
necessary  to  provide,  and  which  are  perhaps  of  the  most 
common  occurrence.  They  are  those  where  the  employ- 
er reaps  the  full  benefit  of  the  services  which  have  been 
rendered,  but  some  circumstance  occurs  which  renders 
his  discharging  the  overseer  necessary  and  justifiable,  and 
that  perhaps  not  immediately  connected  with  the  contract, 
as  in  the  present  case.  It  happens  frequently  too  that  it 
becomes  a  question  of  great  diflSculty  to  ascertain  with 
{whom  the  first  wrong  commenced.  I  cannot  reconcile  it 
to  my  notions  of  natural  justice,  that  the  overseer  should 
not  recover  a  compensation  for  the  services,  so  far  as  they 
were  directed,  and  which  have  been  beneficial  to  the  em- 
ployer. And  I  am  unable  to  discover  any  evil  which  is 
likely  to  result  from  submitting  such  a  matter  to  the  sound 
discretion  of  a  jury  of  the  country.  And  as  a  matter  of 
expediency  I  should  be  disposed  i^  establish  it  as  a  rule. 
This  conclusioi>  is  I  think  supported  by  the  principle  of 
the  exception  before  noticed,  and  by  the  common  case  in 
which  a  party  is  permitted  to  prove  by  way  of  defence, 
that  owing  to  some  defect  in  the  execution  of  work  and 
labor  done  and  performed,  the  thing  is  not  worth  so  much 
as  was  stipulated  for ;  and  the  still  more  comprehensive 
principle,  that  a  partial  failure  of  consideration  is  a  good 
ground  of  defence.  Cases  of  this  description  are  of  very 
frequent  occurrence,  and  although  this  question  has  ne- 
ver been  judicially  determined,  it  may  be  clearly  coUec- 
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ted  from  them,  that  the  prevailing  opinion  is  favorable  to 
an  apportionment.  In  some  cases  the  jury  have  foimd  the 
■entire  sum,  but  in  most  they  have  apportioned  it  when 
the  circumstances  justified  it.  Yet  the  point  has  ne- 
ver been  adverted  to  by  the  bench  or  the  bar,  (vide  Craw- 
ford vs.  Davis,  2  Const.  Rep.  403.  Clancey  vs.  Robinson, 
2  Const.  Rep.  and  Connelly  vs.  Irby,)  except  in  the  case 
of  Cox  vs.  Adams,  1  Nott  and  M'Cord  284,  which  is  re- 
lied on  in  opposition  to  the  motion.  But  by  referring  to 
that  case,  it  will  be  found  that  the  question  was  not  made, 
nor  is  there  even  a  dictum  in  relation  to  it. 

I  am  of  opinion  therefore,  that  the  case  should  go  back 
on  the  ground  of  misdirection,  unbiassed  by  any  opinion 
of  the  court  as  to  the  facts,  and  it  is  ordered  accordingly. 

New  triai  granted,  (a) 


Eaksn  vs.  Har&ison. 


A  contract  for  overseer's  wages  is  not  an  entire  contract  by  thtf 
year.  If  the  overseer  has  oeen  turned  off  for  misconduct,  he 
may  notwithstanding  recover  for  the  time  he  conducted  him- 
self properly. 

The  plaintiff  brought  his  action  to  recover  a  year's  wa« 
ges  iirom  the  defendant.  He  was  to  have  received  $200 
per  annum,  but  was  turned  off  by  the  defendant  in  April 
for  misconduct. 

The  presiding  judge  charged  the  jury  that  if  they 
thou^t  the  circumstances  justified  the  defendant  in  dis- 
missing the  plaintiff,  that  they  ought  to  find  for  the  de- 
fendant, as  the  contract  was  entire  for  the  year  and  the 
plaintiff  should  recover  all  or  nothing. 

fa  J  See  tlie  case  of  Scott  vs.  Baldrick.  2  Const.  R.  410,  and 
the  next  oase  of  Eaken  vs.  Harrison^  and  M'Cluie  vs.  Pl^aCt, 
ante,  26. 

r  » 
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The  jury  found  |^  for  the  jplaintiff. 
Peare^on  for  the  defendant  appealed,  9n  the  ground  that 
the  contract  was  entire  and  the  jury  should  have  found  gp' 
nerallylbr  the  defendant.  He  cited  Clancey  vs.  Robert- 
son,  2  Const.  Rep.  404.  Adams  vs.  Cox,  1  Nott  and 
M^Cord282. 

Johnston  and  M^DoweUj  contra,  cited  Scott  vs.  Bald* 
rick,  2  Const.  R.  410. 

r  Curia,  per  Colcock,  J.  It  is  c^bvious  the  opinion  of 
the  presiding  judge  is  founded  on  a  mistaken  view  of  the 
decisions  of  the  constitutional  court  in  relation  to  eontrafits 
made  with  overseers.  It  is  supposed  that  these  contracts 
have  been  considered  as  entire  contracts  not  suseeptihle 
of  division,  and  it  must  be  acknowledged  that  some  of 
the  cases  have,  to  say  the  least,  a  strong  inclination  to 
that  doctrine.  But  the  case  of  Byrd  vs.  Boyd,  decided 
\  here  at  our  last  sitting,  has  removed  all  doubt  <m  that 
^  subject.  Although  the  employer  may  have  good  cause  to 
turn  off  his  overseer,  yet  if  he  has  faithfully  discharged 
his  duty  up  to  the  time  that  the  cause  of  dismission  arises 
he  can  claim  his  wages  for  the  tune  he  has  served.  So 
that  the  verdict  in  this  case  cannot  be  set  asid^.  Ha4  )he 
verdict  been  given  for  the  whole  amount  demanded,  then 
it  would  have  been  incumbent  on  this  court  to  have  gran- 
ted a  new  trial. 

Neu)  trial  refined. 
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M'CLtTNET  YS.  LOCKHART. 

The  doctrine  that  wb^re  a  paxent  mSbn  phipdcty  to  go  and  re* 
main  in  the  possession  of  a  married  child,  a  parol  p(t  ia  pre- 
snnled,  applies  as  ^ell,  where  the  prop^r^  goes  info  the  pos- 
session or  the  child  at  mairiage  as  aAerwaids. . 

It  is  always  a  question  of  fact  to  be  determined  under  all  the  cir- 
cumstances, whether  a  gift  was  intended  or  not. 

The  pEesamptio&  is  strongest  where  the  property  goes  into  the 
possession  of  the  child  at  marriage. 

Thid  wai^' an  action  of  trover  for  a  slave.  The  plain* 
tilfpi^Wd  that  about  a  year  after  he  lia^d  married  the  de- 
fehdiOiVs  Saughter,  the  defendant  permitted  the  negro  in 
qttclstidn'to  comeV  or  sent  her  to  hisliouse,  where  the 
slafe  remamed  until  the  death  of  his  daughter,  when  the 
defendsint  claimed  the  negro.  There  was  contradictory 
evidence,  as  to  the  fact  whether  the  slave  had  been  given 
or  odiy  loaned.' 

HtrosR/J.  who  tried  the  cause  charged  the  jury  that 
the  rule  of  law  that  where  a  parent  suffered  property  to 
go  "^riih  a  child  upon  marriage,'  a  gift  was  implied,  did  not 
apply  in'this  case.'  That  here  the  property  went  into  the 
possessioh  of  the  sob  in  Taw,  a  year  after  marriage.  That 
in  fiuch  cafiies  the  rule  did  not  apply. 

The  }Xary  found  for  the  defendant  and  tlie  plaintiff  ap-' 
peflM. 

WOliamSy  for  the  appeal. 

Clendetienj  contra. 

CiTRiA,  peir  Colcock,  J.  We  are  constrained  to  grant 
a  new  trial,  for  the  position  as  "stated  by  the  court  is  not 
the  law,  and  it  may  have  influenced  the  jury  in  making 
up  their  Verdict.  The  long  and  well  established  doctrine 
is  that  the  presumption  of  a  gift  may  arise  from  the  circum- 
stance of  a  parents  sending  a  slave  to  a  married  child  and 
suffering  it  to  remain  in  the  possession  of  such  child 
without  any  express  stipulation  on  the  subject,  and  that 
whether  the  property  be  sent  immediately  on  the  mar- 


252-  COLUMBIA,  18:^7. 

fiage  or  some  time  after.  The  time  at  which  it  was  sent 
may  strengthen  or  weaken  the  presumption.  If  sent 
home  with  the  child  immediately  on  the  marriage  it  is 
almost  conclusive.  If  a  long  while  alter,  still  the  pre- 
sumption may  arise,  although  it  is  not  so  conclusive. 
If  a  long  while  after,  still  the  presumption  may  arise, 
although  it  is  not  so  conclusive.  And  this  is  manifest 
when  we  advert  to  the  reason  on  which  the  doctrine  is 
supported.  There  is  a  moral  obligation  on  parents  to 
provide  for  and  support  and  assist  their  children  accord- 
ing to  their  means;  and  for  the  honor  of  human  nature 
most  parents  are  equally  pleased  with  their  children  when 
ihey  are  able  to  do  so.  This  obligation  does  not  cease 
when  a  child  leaves  its  parent,  unless  such  provision  as 
is  consistent  with  his  situation  in  life  is  then  made.  It 
may  not  be  in  the  power  of  a  parent  at  the  particular 
time  of  his  childs  marriage  to  assist  him,  but  lie  may  after- 
wards acquire  the  means  of  doing  so.  Some  are  disposed  to 
withhold  their  assistance  at  first  with  a  view  to  excite 
the  child  to  proper  exertions.  These  and  thousand  oth- 
er reasons  may  retard  the  discharge  of  this  moral  duty, 
hut  it  is  a  duty  which  can  only  end  with  life,  and  which 
a  parent  may  be  as  much  disposed  to  discharge  at  one  pe- 
riod as  another.  In  the  case  of  Hatton  vs.  Banks  the  ne- 
groes were  not  sent  when  the  young  people  first  went 
home. 

If  this  case  had  been  submitted  to  the  jury  to  deter- 
mine whether  under  all  circumstances  it  was  not  a  gift 
lee  should  not  have  sent  it  back. 

New  trial  granted. 


* 

t 


JUNE  TERM.  253 

Sims  vs.  De.Graffenkeid. 

■ 

In  this  case  it  was  held  that  it  was  not  sufficient  evi- 
dence of  the  execution  oi  a  deed  of  conveyance,  to  prove 
the  hand  writing  of  one  of  the  subscribing  witnesses,  who 
was  dead,  the  witness  knowing  nothing  of  the  grantor,  or 
the  other  subscribing  witness.  The  signature  of  the 
grantor  and  of  the  other  subscribing  witness,  if  he  were 
dead  or  out  of  the  state,  should  have  been  proved. 

A  deed  cannot  be  admitted  as  an  ancient  deed,  imless 
it  has  been  accompanied  by  possession.  %  Nott  and  M' 
Cord,  55,  400. 

A  person  having  a  title  to  lands,  never  having  been  in 
possessioii,  may  convey  them  without  first  making  an  en- 
try. The  common  law  on  that  subject,  and  the  statute  of 
Henry  was  not  of  force  in  this  state,  though.the  statute  is 
enumerated  among  the  British-  statutes  of  force*  From 
the  earliest  times  in  this  state  where  one  has  a  good  title 
to  lands,  he  might  convey  them  to  a  stranger,  or  commence 
an  action  against  any  one  in  possession,  without  entry 
by  himself,  or  any  previous  possession  by  his  ancestor, 
or  even  having  received  rent. 


HiNCHi£  vs.  Foster. 


In  this  case  the  court  decided,  ^hat  to  &iave  costs,  it  is 
too  late  to  tender  money  after  a  writ  has  been  taken  out, 
and  signed  and  sealed  by  the  clerk,  although  it  has  not 
yet  been  lodged  with  the  sheriff.  The  plaintiff  has  al- 
ready incurred  the  costs,  and  if  the  defendant  admits  the 
debt,  he  must  pay  the  co^ts  accrued.  But  the  defendant 
having  paid  the  money  into  court,  which  w^s  taken  out 
by  the  plaintiff,  except  so  much  as  would  pay  the  costs, 
it  was  held  that  the  plaintiff's  accepting  the  money  dis- 
charged the  defendant  from  payment  of  costs. 
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Where  a  defendant  geto  the  leave  of  court,  after  action 
Brought  to  pay  money  into  court,  it  is  always  upon  con- 
dition that  he  pays  the  costs  then  due. 


Stone  vs.  Jones. 


It  Was  decided  in  this  case,  that  a  defendant  who  has 
pleaded  usury  to  a  demand  against  him,  cannot  take  out  a 
commission  to  have  himself  examined,  as  a  witness,  un- 
der the  act,  on  his  going  out  of  the  state.  He  must  ap- 
pear in  court  and  give  evidence. 


Tnt^  Sf  Ati:  Vd.  Bowen. 


With  the  consent  of  the  prisoner,  the  state  may  examine  witnes- 
es  by  commission. 

Qiier^  1    If  in  any  case  the  court  will  grant  a  new'  trial  on  the 
.     part  of  the  statet 

This  was  an  indictment  for  perjury.    The  proof  was 
fully  made  out  by  the  evidence  of  four  witnesses  at  least. 
Three  of  the  witnesses  had  been  examined  by  conunis- 
sion,  by  order  of  court  made  with  the  prisoner's  consent. 
The  testimony  was  not  objected  to  on  the  trial,  but  his 
honor,  Mr.  Justice  Hugeb,  in  charging  the  jury  said,  that 
although  he  was  perfe^y  .satisfied  that  -the  deJBiidant^s 
guilt  was- 'fully  proved,'  yet  it  was  his  duty  as -a  judge  to  ' 
say  to  tbem,  that-tfae  t^irtiinon)^ taken  by  cofenmitoion  waa 
illegal,  and'  they  .were  botlfkd  lo  rqed:  it,  as  if  fhey  bad  - 
nevm*  heard  it  read* ;  and  whte  this  testimony  was-^ut-of 
the  way  .the ^efendant'^  guilt  was  not  made  out  by  two' 
witnesseif^  and  that'heshould  consequently  be  tequitt^d. 
The  jury  acquitted  him.' 

Ewm^  solidlor,  m^ved  for  "a  new  trial.     H^  Was  th 
ware  that  the  ^ourt  waa^tiot  in  ifae'habif  of 'granttn^  new 
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Uiajapn  tbe.part  of  tbe. state,  bat  he  wisbed  to  hay&tfae 
opinion  pftibe  court  on  the  poiQt.in  queftion.  He  cited 
the  St^te  vs.  Wright,  2 (Const.  B.  Tread.  517.  King ys. 
Mawl>ejr,6  T.R.688. 

LevyjQpntrsi^  subinittod  the. case  to  the.coqrt. 

CuAi  Ay  par  NoTT,  J.  The  granting,  of  new  trials  is  in 
A.gr^^tmeaspre a. matter  of. discretion  withtthe  eourt,  or 
p^rh^ps i  sibould  rather  saj,.it  was  fcHrmerly  an  appliea- 
tion  tp  {the  discretion  of  the  court ;  .for  I  .naw.consider  a 
Qew  itiial  a  .mittter  of  rif^,  whose,  a. person  has  been  im- 
properly ;<$wvicted  in  acourt,of  criminal  jurisdiolion ;  and 
in  It  fffi^t  meASuce  so  .^rfaen  a  .verdiot  in  a  civil  aetionis 
QPQtraiy  to  }^w  or  .evidanoe.  But  it  has  not  been  Aisud 
in  mj  cii$e  ^a  4sriminal  prosecution,  to  grant  anewArial 
ffiift  any  ,Q^se  vheo  the  party  has  becii  acquitted.  IftHie 
c^e  g>{  tike  State  vs.  Wjright  >aQd  others,  2  Const,  ficy. 
Treflid«  Ed-  5-17,  the  icovrt  wei»  unanimotwly  of  opinion 
that  a  new  trial  iOUgbt  Aot  to  be  granted,  even  in  a  easeiof 
li^iriem^anor,  whejce  the  defendant  bad  been  acii|iiitted ; 
s^  tib^  c^e  i^peacs  to  have  been  weU  considered,  and 
a  gre^t  many  authorities  9fe  adduced  in  support  ^  tfie 
cgpiiiiion.  I  wiMruat  saytfctfacaseiaayaotbeaoeiiif 
stiuieed  M  toaw&oiise  the  court  to  grant  a  newtrial  vhese 
the  defendant  has  been  acquitted,  but  I  do  not  think  that 
the  right  to  do  so  is  established  by  the  case  of  the  King 
vs.  Mawbey,  6  D.  &  E.  619,  which  was  relied  on  for 
that  purpose.  And  in  any  event  I  should  not  feel  dispo* 
sed  to  make  a  prece/Jept  in  this  ca^e ;  iipr  although  I  think 
the  testimony  was  improperly  rejected,  yet  I  do  not  know 
that  the  d^&ndant  would  have  been  convicted  if  it  had 
been  received.  The  jwy  may  not  have  believed  tlie 
witnesses,  or  might  not  have  given  that  weight  to  the  tes» 
timony,  which  the  presiding  Judge  seems  to  think  it  was 
entitled  to.  But  it  is  not  important  in  this  case,  as  the 
object  of  the  motion  is,  more  to  get  the  opinion  of  the. 
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Court  with  regard  to  the  admissability  of  the  testimony^ 
than  for  a  new  trial ;  and  on  that'question  I  feel  no  diffi- 
culty. In  Chittj's  Criminal  Law,  it  is  said,  ^^  When  a 
witness  resides  abroad,  or  is  about  to  leave  the  countrj 
before  trial,  he  maj,  by  the  consent  of  both  parties,  be 
examined  on  interrogatories.  But  this  cannot  be  done  if 
the  defendant  refuses,  because  the  evidence  is  not  the 
best  which  the  case  admits."  And  ^^  when  a  party  in  a 
case  where  consent  is  necessary,  refuses  to  grant  it,  the 
Court  will  put  off  the  trial,  to  give  time  for  the  attendance 
of  the  witnesses."  1  Chitty  612*  And  in  the  case  of 
Mostyn  vs.  Fabrigas,  Lord  Mi^sfield  mentions  the 
case  of  a  woman  *who  being  indicted,  alledged  that  her 
witnesses  resided  in  Scotland,  and  that  she  could  not 
compel  them  to  come  up  to  give  evidence.  The  court 
compelled  the  prosecutor  to  consent  that  all  the  witness- 
es might  be  examined ;  and  declared  that  they  would  have 
put  off  the  trial  of  the  indictment  from  time  to  time  for- 
ever, unless  the  prosecutor  had  so  consented.  Cowper 
174.  In  this  case  the  testimony  was  taken  by  consent 
No  objection  was  made  by  the  party  on  the  trial.  I  am  of 
opinion  therefore,  that  it  ought  to  have  been  received, 
but  I  am  nevertheless  of  opinion  that  the  motion  for  a  new 
trial  ought  not  to  be  granted. 

New  trial  refused. 


State  vs.  Britton'. 


This  was  a  case  of  bigamy,  and  it  was  held  that  the  de- 
clarations of  the  prisoner,  that  he  had  married  the  first 
wife,  and  proof  of  cohabitation  for  fourteen  years,  was  suf-^ 
ficient  evidence  of  the  first  marriage. 
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Douglass  vs.  Hart. 

Where  the  plaintiffa  merchant,  was  absent  from  the  state,  at  the 
trial  of  the  cause,  held  that  proof  of  the  original  entries  being  in 
his  hand  writing,  was  incompetent  evidence. 

The  only  cases  where  the  entries  have  been  proved  by  others 
than  those  who  made  them,  have  been  in  cases,  tried  on  writs 
of  enquiry.  It  is  never  permitted  where  the  defendant  appears 
and  defends  the  case. 

The  cases  of  Foster  vs.  Sinkler,  1  Bay  38,  and  Spence  vs.  Saun- 
ders, 1  Bay,  115,  were  cases  tried  on  writs  of  enquiry'. 

This  was  a  summary  process  on  open  account.  The 
plaintiff,  a  merchant,  was  absent  from  the  state.  Huoer, 
J.  who  tried  the  case  admitted  proof  of  the  original  en- 
tries being  in  the  hand  writing  of  the  plaintiff. 

HUl,  for  the  defendant,  appealed. 

Williams  contra,  cited  2  M'C.  349.  3  M'C.  295. 

In  reporting  the  case  to  the  court  of  appeals,  his  honor 
stated  that  he  thought  he  had  been  wrong. 

Curia,  per  Johnson,  J.  The  court  concur  with  the 
presiding  judge  in  his  correction  of  the  opinion  expressed 
bj  him  on  the  circuit.  In  the  case  of  Foster  vs.  Simp- 
son, 1  Baj  38,  the  court  permitted  one  partner  to 
prove  entries  made  by  another,  who  was  out  of  the  state, 
in  a  merchants  account;  and  in  the  case  of  Spence  against 
Saunders,  1  Bay  115,  proof  of  the  hand  writing  of  the 
plaintiff,  who  was  out  of  the  state,  was  admitted  in  evi- 
dence, in  an  action  brought  on  a  physicians  bill,  who  had 
sworn  to  the  correctness  of  his  books  before  he  left  the 
state.  But  both  of  these  were  cases  tried  on  writs  of  en- 
quiry, and  the  opinion  of  the  court,  particularly  in  the 
latter  case,  proceeds  on  the  ground  that  the  defendant  bj 
his  default  admitted  every  thing  necessary  to  the  plain- 
tiff's  right  of  recovery,  except  the  amount,  and  that  in 
such  cases  strict  proof  was  not  necessary.  So  far  these 
cases  must  be  regarded  as  binding  authority.  I  think, 
however,  that  it  would  be  unsafe  to  extend  the  authority 
beyond  the  precise  cases.    A  party  who  comes  in  and  de-^ 
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fends  the  demands  made  upon  him  is  entitled  to  demand 
strict  proof  of  his  liability.  To  permit  a  plaintiff  to  raise 
an  account  which  he  himself  woafd  be  eoinpetettt  to 
|»*oye  and  to  evade  the  penalties  of  peijurj  by  puttiag 
himself  out  of  the  way  and  subsrtituting  proof  of  his  hand 
writing,  would  be  to  expose  the  commnnity  to  a  peeida- 
tion  which  would  be  ruinous  in  the  extreme  and  against 
which  no  caution  or  vigilance  could  possibly  jMtitect  it. 

The  ease  of  Walker  and  Bragg  vs.  Parham,  S  M*Cord 
395,  turned  upon  the  flHCt,  whether  Widker,  Whose  hold 
writing  was  offered  to  be  ptOY^Ay  was  out  of  the  stat^,  and 
does  not  decide  this  question. 

The  analogy  attempted  to  be  drawn  from  the  case  of 
Elms  vs.  Chet^s,  2  M^Cofd  349,  wher^  proof  of  the  hand 
writilig  of  a  cilerk,  who  was  disinterested  UMl  Who  had 
left  the  state  was  admitted,  cannot  be  stsstained.  The  ad- 
mission of  that  evidence  proceeds  on  the  princtjde  of  ne- 
cessity.  The  plaintiff  couM  not  c<Hnmand  his  attendance, 
nor  could  the  court  enforce  ft  by  ptt)ees«.  Pmof  of  the 
hand  writing  was  therefore  the  best  evidence  which  the 
nature  of  the  cade  atlmitted  of.  But  not  i$o  Where  tht 
hand  writing  of  the  plaintiff  himself  is  to  be  proted. 
In  legal  contemplation  he  is  always  in  court;  at  aH  events 
he  might  be  there,  and  supercede  the  necessity  of  secofh- 
dary  evidence.  Proof  of  the  hand  writing  of  tihe  plain- 
tiff in  the  present  case  was  therefore  improperiy  admitted 
and  the  motion  must  be  granted. 

New  trM  grctntnl. 
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PoojiE  VS.  Gist  ft  Roddy. 

An  attorney  is  not  bound,  but  is  aut^srised,  to  lecoive  money     j 
^olleeted  on  «n  ^xAcutMHi  for  his  ciiont. 

Where  a  demand  was  placed  in  the  hands  of  A.  and  B.  attorneys 
in  oepMtnonhlp  to  coli^,  and  before  th«  money  is  coUected  on 
ttie  «9J9cujUon  the  attorneys  dipsolye  their  coj^artnershii^y  and 
afterwards  one  of  them  receives  the  money  from  the  idier^and 
Ighnss  a  raceint  in  his  own  name,  and  iiegMts  to  pay  Ike  mo- 
VfiJ  over  to  the  plaintiff,  both  of  the  attorneys  are  liable  as  co- 
partners. ^•^ 

Tbe  flofiwdaQte  pranti^iog  as  attofweys  under  the  firm 
ff  CMirt  wd  JR^ddy  brought  w  action  in  the  name  of  Ae 
pMotiff  aflBiast  Meadowa,  aiMl  prosecuted  the  same  to 
judgment  and  sued  out  execution.  After  the  dissolution 
of  tbe  copaitoecship  between  the  deieodaatSi  the  WMiey 
waf  pspd4o  fiodd]r,  fvrUf  bj  tfaa  de&Adant  Meadows  and 
partly  by  ami  the  abaiifl^  who  collected  it  otx  fi.  fa.  for 
which  P^^Aly  gare  w^^^fta  in  his  own  Aaiue  and  mi  in 
th^  ^^19»  of  tb^  Arm.  Aoddj  n^gtected  to  pay  over  the 
«M4)ey  i^d  this  w»$  w  actj«(ii  hco^ght  4p  recover  it. 

The  x^pooaihiliity  of  Roddjr  was  «ot  denied,  but  the 
U^liJ^  of  tb0  defendant  Gist  was  qyoaed  on  the  ground 
that  the  i;iiieeipt  of  tb^  nnogaey  ecutf  tituted  no  part  of  theju* 
profeasioiMl  duties,  aad  that  the  secelpt  by  .one  could  not 
tb^^efoce  Iwd  the  pactners;  and  on  the  fivther  ground 
tbiLt  Crist  was  not  bound  by  the  receipt  of  the  ^saoney  by 
Roddy  after  the  dissolution  of  the  copartnership. 

Matron;,  ifer  the  appeal. 
^  ceutra. 

CxfmU',  per  Jonvaow^  J.  It  may  be  admitted  that  in 
gtnerd  the  ohUgatien  which  the  law  imposes  on  an  attor- 
ney in  respect  to  his  oUentia  djachac^edby  ^»seeuting  his 
eause  to^n  end  wbich  would  aeew  to  exclude  ttieideathat 
the  receipt  of  his  clients  puHiey  constituted  any  part  of 
his  official  ^y.  Com.  Qig.  Tit  Attorney,  B.  9. 10.  And 
banco  4he  objf^tiQ^  ^d»kh  ia  nowxaised;  and  I  think  it  a 
reasonable  /eoncluaian  that  an  action  would  not,  unices 
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perhaps  under  very  peculiar  circumstances,  lie  against  an 
attorney  for  neglecting  to  receive  money  recovered  for 
his  client.  The  authority  of  the  attorney  to  receive  the 
money  of  his  client  if  he  thinks  proper  to  do  so,  has  so  far 
as  1  have  been  able  to  ascertain,  never  been  seriously 
questioned.  The  usage  is  universal,  and  the  oldest 
members  of  the  profession  practise  it,  and  it  is  sanctioned 
by  very  high  and  venerable  authority.  In  1  Rol.  291. 
L.  17.  and  1  Do.  367,  cited  in  Com.  Dig.  Tit.  Atty.  B. 
(10,)  it  is  said,  that  an  attorney  may,  on  the  receipt  of 
the  money  of  his  client,  acknowledge  satisfaction  on  the 
record. 

The  ground  most  relied  on  and  which  has  beeA 
urged  with  great  zeal  arises  out  of  the  receipt  of  the  mo- 
ney by  Roddy,  after  the  dissolution  of  copartnership.  It 
is  foui^ded  on  the  well  understood  rule,  that  after  the  dis- 
solution of  copartnership  one  of  the  partners  can  do  no 
act  which  will  charge  the  firm.  But  the  rule  has  been 
used  on  this  occasion  without  regard  to  the  exceptions 
and  qualifications  which  necessarily  arises  out  of  the  con- 
nection of  partners.  Accidental  and  inevitable  circum- 
stances, or  the  mere  will  of  the  parties  may  put  an  end  to 
the  copartnesship  in  a  sudden  and  unexpected  manner, 
and  although  as  between  them  the  copartnership  may  be 
dissolved,  the  power  of  discharging  the  obligations  that 
they  have  incurred  in  that  relation  and  of  settling  all  their 
concerns  must  of  necessity  remain,  and  for  these  purpo- 
ses as  to  all  the  world  they  must  continue  to  be  partners. 
Gow.  on  Partnership,  286-7.  311.  Let  us  by  way  of  il- 
lustration take  the  case  of  partners  engaged  in  business 
as  common  carriers  who  undertake  the  transportation  of 
goods  and  after  the  receipt  of  the  goods  and  before  they 
are  transported  they  think  proper  to  dissolve  the  copart- 
nership, and  one  of  them  embezzles  the  goods,  here  the 
^oods  deposited  with  them  was  on  their  joint  credit  and 
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on  the  faith  of  their  joint  undertaking,  and  surely  in  an 
action  against  them  it  would  he  no  excuse  on  the  part  of 
the  unoffending  partner  that  the  concern  was  dissolved. 
So  in  this  case  the  plaintiff  confiding  in  the  joint  skill  and 
integrity  of  the  defendants  as  attorneys  employed  them  to 
conduct  his  suit  against  Meadows;  in  virtue  of  the  con- 
tract between  them  they  derived  an  authority  to  receive 
his  money,  and  having  received  it,  they  are  bound  to  ac- 
count for  it.  As  between  themselves,  the  partnership 
was  dissolved,  but  with  respect  to  their  engagement  with 
the  plaintiff  they  could  not  dissolve  it.  The  authority  to 
receive  was  derived  from  a  joint  contract  and  their  liabili- 
ty must  be  joint.  The  opinion  of  Chancellor  Thompson 
delivered  in  the  case  of  Hall  et.  al.  vs.  Ex'rs  Foster,  and 
concurred  in  by  this  court  in  January  last,  is  conclusive 
as  to  this  branch  of  the  case.  Some  stress  has  been  laid 
On  the  circumstance  that  Roddy  used  his  own  name  only 
in  giving  the  receipts  and  not  the  name  of  the  firm,  but 
there  is  nothing  in  it,  for  it  is  very  clear  that  if  one  part- 
ner do  an  act  connected  with  the  object  of  the  copartner- 
ship, all  are  bound  by  it,  although  it  be  done  in  his  indi- 
vidual name.  Gow.  73.  78. 
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Neu)  trial  refused. 


Price,  Ordinary*  vs.  Gregory. 

Where  a  third  person  brings  suit  on  an  administration  bond  in  the 
name  of  the  ordinary,  endorsing  his  name  on  the  record^  and 
acknowledgins^  himself  liable  for  costs,  the  Ordinary  is  a  com- 
petent witness  to  prove  the  bond. 

This  was  an  action  of  debt  on  an  administration  bond. 
The  suit  was  brought  f(»r  the  benefit  of  a  party  who  was 
injured  by  the  defalcation  of  the  administrator,  under  the 
act  of  1789,  and  his  name  was  entered  on  the  record  as 
the  real  plaintiff  and  acknowledging  himself  liable  for  costs. 
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Trescott  &  Ingjlesbt  vs.  McLaughlin. 

To  obtain  the  sale  of  mortgaged  property  by  suggestion  in  a  court 
of  law,  the  plaintiff  must  first  obtain  his  judgment,  but  he  is 
not  obliged  to  file  his  suggestion  and  move  for  a  sale  of  the  pro- 
perty within  six  months  after  rendition  of  the  judgment. 

The  defendant  must  have  notice  of  the  suggestion,  which  may  be 
^ven  to  him  before  the  sitting  of  the  court  at  which  judgment 
16  obtained,  and  then  the  plaintiff  may  obtain  an  order  for  saLe 
at  the  same  court  that  he  obtains  judgment  on  the  bond. 

But  the  plaintiff  may  serve  notice  of  his  suggestion  and  obtain  an 
order  tor^aile  at  any  other  sitting  of  the  court,  after  the  judg- 
ment on  the  bond. 

Where  the  order  of  sale  is  immediately  made  at  the  time  the 
judgment  is  obtained,  the  sale  must  take  place  within  six 
months,  but  when  made  at  any  subsequent  period,  at  any  time 
within  six  months  of  the  order.  . 

The  plaintiffs  obtained  a  judgment  against  the  defend- 
ant on  a  bond,  at  the  March  term,  of  Sumter  court,  1826, 
and  having  a  mortgage  to  secure  the  payment  of  the  bond, 
filed  their  suggestion  on  the  20th  February,  1827,  re*- 
turnable  to  March  term  succeeding,  to  procure  a*sale  of 
the  mortgaged  premises,  in  pursuance  of  the  act  of  As- 
sembly. HuGER,  J.  who  presided  at  the  March  court, 
refused  to  grant  an  order  for  the  sale  of  the  premises, 
because  the  suggestion  was  filed  more  than  six  months  af- 
ter the  rendition  of  the  judgment  on  the  bond. 

Haynesworthj  for  the  plaintiff,  appealed. 

Curia,  per  Colcock,  J.  It  is  the  duty  of  the  court  to 
give  such  a  construction  to  the  acts  of  the  legislature  as 
will  carry  into  effect  their  obvious  intention.  The 
construction  which  has  been  given  to  this  act  by  the 
presiding  judge  accords  with  its  letter,  but  it  is  in  direct 
opposition  to  its  spirit,  and  must  entirely  defeat  its  ope- 
ration; for  it  is  not  id  one  case  in  an  hundred  that  the  order 
for  sale  can  be  obtained  at  the  same  court  at  which  the 
judgment  is  obtained;  and  it  may  very  often  happen  that 
the  intermediate  judgment,  which  gives  jurisdioti^n  to 
the  court,  is  obtained  at  the  same  court  with  the  jttjj^ent 
on  the  debt  secured  by  the  mortgage.     Now  wheV^^ 
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act  gave  the  power  to  the  court  of  common  pleas  to  fore- 
close a  mortgage,  it  cannot  be  questioned  but  that  it  was 
intended  to  give  some  notice  of  the  proceedings  by  which 
it  Was  to  be  foreclosed  to  the  mortgagor.  The  legisla* 
ture  never  meant  anj  thing  so  absurd  and  oppressive,  as 
that  a  man  should  be  deprived  of  his  rights  without  some 
notice,  or  some  opportunity  of  being  heard.  The  court 
tl^erefore  made  the  43d  rule  to  meet  this  view  of  the  sub** 
ject,  which  directs  that  "  in  suits  on  bonds  or  other,  pa- 
pers secured  by  mortgage  of  real  estate,  the  plaintiff 
shall  obtain  judgment  sm  in  other  cases,  and  if  he  wishes 
to  have  a  special  order  for  the  sale  of  the  property  mort- 
gaged, he  shall  at  any  time  pending  the  suit,  or  qftet 
judgm&dySle  a  suggestion,  stating  the  time  when  the 
parties  by  and  to  whom,  and  the  conditions  upon  which 
the  same  was  made,  and  the  description,  buttings,  and 
boundings  of  the  land,  and  such  other  particulars  as  may 
be  necessary  to  bring  all  the  circumstances  before  the 
court;  and  when  this  is  done  he  shall  serve  on  the  defen-' 
dant  or  the  attorney  a  ten  day  rule  to  shew  cause  why 
such  mortgaged  estate  should  not  be  ordered  to  be  sold, 
and  upon  the  return  of  that  rule  he  may  move  the  court 
for  such  order." 

The  law  is  certainly  very  inartificially  drawn,  and  I 
will  not  say  that  the  rule  is  the  best  which  could  be  made 
to  carry  the  law  into  effect,  but  they  may  receive  such  a 
eonstruction  as  will  meet  every  case  contemplated  by  the 
act  and  afford  that  remedy  which  is  indispensably  neces- 
sary in  most  cases. 

In  the  first  place  the  law  gives  the  -power  to  the  court 
to  order  the  sale,  of  the  mortgaged  property  for  the 
satisfaction  oi  the  monies  secured  by  the  mortgagee. 
Now  this  is  a  complete  and  substantial  grant  of  power. 
What  follows  is  matter  of  discretion,  and  to  give  a  rea- 
sonable extension  of  the  time  when  the  sal^  is  to  take 
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place,  not  exceeding  the  term  of  six  months  from  the 
,  judgment.  That  is,  when  the  order  is  immediately  made 
at  the  time  of  obtaining  the  judgment,  the  sale  shall  take 
place  within  six  months,  and  when  made  at  any  subset 
quent  period,  at  any  time  within  six  months. 

The  object  of  the  law. was  to  save  expense  and  to  jfur- 
nish  a  more  expeditious  mode  of  foreclosing  mortgages 
than  that  practised  in  the  court  of  equity;  for  in  casas 
where  the  amount  was  not  great  such  is  tbe  expense  at- 
tending that  court  and  the  delays  incident  to  that  mode  of 
administering  justice,  that  it  would  be  better  for  the  par<^ 
ty  holding  a  moitgage  to  abandon  it  altogether  radier  than 
attempt  to  foreclose  it  in  equity.     Now  it  will  at  once 
be  perceived  that  where  the  rule  is  not  served  on  the  de- 
fendant before  the  court  sits,  and  before  the  judgment  is 
obtained,  the  order  for  sale  can  never  be  obtained  at  the 
same  court  at  which  the  judgment  is  entered  up.     Again 
to  give  the  act  the  construction  which  it  has  received  on 
the  circuit,  would  be  to  compel  every  creditor  immediate- 
ly to  proceed  to  sell  his  debtors  property;  and  it  cannot  be 
imagined  that  such  was  the  intention  of  the  legislature. 
The  creditor  when  he  wishes  to  foreclose  his  mortgage 
may  file  his  suggestion  at  any  time  after  the  suit  is  com- 
menced, and  he  may  serve  the  debtor  with  the  notice  to 
appear  at  the  court  which  he  expects  to  get  a  judgment, 
and  if  he  should  obtain  the  judgment  and  there  be  no  op 
IK)sition  the  order  may  be  made,  but  if  he  does  not  wish  to 
distress  or  press  his  debtt>r,  or  if  on  the  return  of  the  rule, 
any  objection  should  be  made  which  could  not  be  imme- 
diately  determined,  then  the  act  could  not  operate.  If  the 
construction  which  it  has  received  be  sanctioned,  thus  and 
in  many  other  way-s  would  it  be  rendered  inoperative. 
But  we  feel  bound  to  carry  the  act  into  effect  and  see  no 
such  ambiguity  in  its  language  or  provisions  as  to  prevent 
tis  from  doing  so. 


t 


J^^NE  TERM.  261 

k  id  therefore  ordered  that  the  land  be  sold  at  any  sale 
day  before  the  first  Monday  in  January  next,  if  the  de- 
fendant shall  not  within  that  time  pay  to  the  ylaintiff  the 
full  amount  of  principal,  interest  and  costs  due  by  him  at 
that  time,  and  that  the  same  be  sold  on  a  credit  of  twelve 
months.  The  titles  to  be  signed  but  not  delivered  until 
the  money  be  paid,  according  to  the  terms  of  sale,  aftd  if 
the  amount  of  the  purchase  money  be  not  paid  when  due, 
thle  sheriff  shall  re-sell  by  virtue  of  the  same  levy,  on  ac- 
count of  the  former  purchaser,  for  cash.  Terms  to  be 
declared  at  the  sale. 

Sale  ordered. 


Relph,  4'  Co.  vs.  Gist,  adm'r.  of  Coleman. 

It  is  not  necessary  tbat  a  seal  should  be  made  of  wax . 

The  impiession  and  not  the  wax  makes  the  seal. 

Whether  the  impression  was  intended  for  a  seal  is  always  a 
question  of  fact  for  the  jury,  whether  made  of  wax,  ink,  or  . 
otherwise. 

If  the  body  of  the  instrument  does  not  shew  the  intention  to  make 
a  Bciawl  a  seal,  it  may  be  shewn  from  the  scrawl  itself,  or  by 
ev»3ence  aliunde. 

As  where  the  L.  S.  are  enclosed  with  the  scrawl,  proof  that  the 
letters  are  in  the  hand  writing  of  the  obligor. 

Or  wherQ  a  person  uses  a  symbol  or  cypher,  that  it  has  usually 
been  employed  for  the  purpose  of  a  seal  and  no  other. 

Parol  evidence  is  admissible  to  prove  that  the  party  intended 
the  scrawl  for  his  seal. 

Although  a  debt  from  the  intestate  to  the  administrator  may  not 
yet  &Lve  &Uen  due,  he  may  notwithstanding  retain  tunds  for 
the  payment  of  it,  in  preference  to  debts  of  an  inferior  grade. 

The  plaintiffs  sued  on  a  book  account,  and  the  defen- 
dant pleaded  a  retainer  of  adebt  to  himself  by  a  note  of  his 
intestate  to  a  larger  amount,  to  the  signature  of  which 
was  annexed  acypher  of  [L.  S.]  It  was  not  expressed  to 
be  under  seal,  and  there  was  no  attesting  witness,  but  it 
was  proved  by  a  person  who  was  intimate  with  the  intes- 
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tate  that  he  had  a  peculiar  mode  of  making  a'  cypher  to 
designate  a  seal,  and  that  the  cypher  to  this  note  had  so 
much  of  this  peculiar  character  that  Ije  helieved  it  was 
made  by  the  intestate. .  The  right  of  the  defendant  to  re- 
tain for  this  note  as  a  specialty  was  objected  to  because  it 
was  not  yet  due;  and  the  counsel  for  the  plaintiff  con* 
tended  that  the  26th  clause  of  the  executors  act  provides 
only  for  debts  due  by  an  intestate,  and  therefore  ex- 
cluded this  note  which  was  not  yet  payable. 

Watiks,  J.  considered  this  an  unreasonable  con- 
struction of  the  act,  as  it  would  give  to  an  open  account, 
which  the  act  postponed  as  the  last,  a  higher  rank  in  the 
order  of  debts  than  a  specialty,  and  in  its  operation  would 
Idlow  an  open  account  on  a  deficiency  of  assets  to  exhaust 
the  whole  to  the  exclusion  of  a  specialty,  only  because  th^ 
specialty  had  not  arrived  at  the  time  of  payment.  But  it 
tippeared  to  him  that  the  legislature  in  using  the  words 
**  debts  due"  had  a  regard  only  to  their  legal  obligation 
^  And  not  to  the  period  of  their  payment.  He  submitted  to 
the  jury  whether  the  instrument  was  under  seal  or  hot. 

The  jury  found  a  verdict  for  the  defendant. 

The  plaintiff  moved  for  a  new  trial  on  the  ground  that 
the  plea  of  retainer  ought  not  to  have  been  sustained  as 
the  note  was  not  a  specialty,  and  if  that  were  even  the  ease 
that  the  debt  was  not  due  and  therefore  could  not  be  re- 
tained. 

A.  W.  Thamaan^  for  the  aj^iellant. 

jHiBTfidoyi,  contra. 

Curia,  per  Nott,  J.  The  first  question  in  this  case 
is  whether  the  scrawl  of  a  pen  made  with  the  intention  of 
representing  a  seal  is  sufficient  to  constitute  a  specialty? 
It  might  be  sufficient  in  Imswer  to  this  question  to  observe 
that  such  has  been  the  usage  of  the  state  ever  since  the 
revolution  and  probably  long  before.  And  during  that 
Ipng  period  such  instruments  have  been  regarded  as  sp^ 
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cisiltied  and  i^ecogtiized  as  such  by  all  the  tribunals  of  thift 
state.  The  case  principally  relied  on  by  the*{4aintiff  in 
opposition  to  this  principle  is  that  of  Warren  vs.  Lynch, 
5  Johnson's  Rep.  239,  where  Judge  Kent  with  his  usual 
learning  and  research  has  endeavored  to  show  that  nothing 
but  wax  win  constitute  a  seal  in '  Eingland,  and  from 
whence  he  has  drawn  the  conclusion  that  wax  or  some 
other  tenacious  substance  capable  of  receiving  ahd  retain- 
ing an  impression  is  necessary  for  the  same  purpose  in 
New  York.  But  it  is  not  necessary  for  the  purpose  of 
deciding  the  question  now  before  us  to  enquire  into  the 
truth  of  the  fact  which  that  learned  judge  has  attempted  to 
establish)  nor  the  correctness  of  the  conclusion  to  which 
he  has  arrived.  For  even  though  it  should  be  admitted 
that  a  scrawl  has  never  been  introduced  into  England  or 
New  York  as  a  substitute  for  a  seal  and  therefore  can  not 
now  be  refgar^ed  as  siich,  it  does  not  follow  that  it  may  not 
be  so  received  in  this  state,  where  the  practice  has  so 
long  prevailed.  It  is  admitted  in  New-YcH'k  that  such  is 
the  practices  in  Pennsylvania  and  Virginia.  Meredith  vs. 
Hensdale,  2  Cains  362.  Warren  vs.  Lynch,  5  Johnson 
244.  In  the  case  of  the  United  States  vs.  Coffin,  Bee's 
Admiralty  Reports  140,  C.  J.  Elsworth  held  the  letters 
L.  S.  enclosed  in  the  circumflex  of  a  pen  was  sufficient 
to  a  custom  house  bond,  when  acknowledged  by  the  party 
as  his  seal,  to  make  it  a  specialty.  And  I  have  very  little 
doubt  that  such  is  the  law  of  every  state  in  ^he  union,  ex- 
New  York.  Nor  do  I  think,  when  the  subject  comes  to 
be  investigated,  that  it  is  doing  any  such  violence  to  the 
principles  of  the  common  law  as  it  seems  to  be  supposed. 
The  whole  discussion  seems  to  have  arisen  Irom  what  ap- 
pears to  me  a  misconstruction  of  Lord  Coke's  definition 
of  the  word  SigeUum.  Sigellum  est  cera  impressa,  quia 
cera,  sine  impressione,  non  est  sigiHum.  From  hence  it 
is  concluded  that  Lord  Coke  meant  to  be  understood  that 
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^ax  would  constitute  a  seal.  But  the  expression  of  Lord 
Coke  is;  ceva,  sine  impressione,  non  est  sigillum.  So  that 
it  is  the  impression  at  least  which  constitutes  the  seal  and 
not  the  wax.  The  wax  is  not  added  as  a  necessary  ingre- 
dient of  the  deed,  but  merelj  as  a  substance  on  which  the 
impression  may  n^re  easily  be  made.  And  Judge  Kent 
admits  that  in  New- York  a  wafer,  paste,  or  any  other  te- 
nacious substance  capable  of  receiving  an  impression,  may 
be  received  as  a  substitute.  And  if  it  is  the  impression 
which  constitutes  the  seal,  I  can  see  no  good  reason  why 
it  may  not  as  well  be  made  on  the  paper  itself  as  on  any 
substance  annexed,  and  be  as  well  made  with  a  pen  ,as 
with  any  instrument.  It  does  not  appear  to  me  to  be  such 
a  departure  as  to  affordany  just  cause  of  alarm.  In  Shep- 
pard's  Touchstone,  it  is  said,  if  a  party  seal  a  deed  with 
any  seal  besides  his  own  or  with  a  stick  or  any  such  like 
thing  which  doth  make  a  print,  it  is  good.  Shep.  56-7. 
In  Reeve's  History  of  the  English  law  it  is  also  said,  that 
^though  the  word  sigillum  often  occurs  in  the  old  char- 
ters, yet  som^  great  antiquarians,  among  whom  is  Sir 
Henry  Spelman,  have  agreed  that  this  did  not  mean  a  seal 
of  wax,  but  was  used  synonimously  for  signum  and  deno- 
ted the  sign  of  the  cross  and  other  symbols  made  use  of 
in  those  times.  1  Reeve  II.  And  although  the  common 
and  civil  law  writers  do  speak  of  seals  as  necessary  to 
the  ratification  of  certain  instruments,  they  say  nothing  of 
the  material  of  which  they  were  composed.  Wax  is  in- 
deed sometimes  alluded  to  as  being  in  use,  but  I  do  not 
know  that  it  is  any  where  held  necessary.  It  is  certain 
that  the  most  ancient  deeds  and  charters  in  England  were 
solemnized  by  the  sign  of  the  cross  or  by  the  hand  writing 
of  the  party,  to  which  the  cross  was  annexed,  witbont  any 
other  semblance  of  a  seal.  And  il  was  not  until  long  after 
the  Norman  conquest  that  seals  were  introduced  into 
eommon  use  in  England.  1  Reeve  11.  2  Blk.  Com.  <906u 
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In  Terms  de  La  Ley,  tit.  Deed,  150,  it  is  said  that  Ingul- 
pbus,  the  Abbot  of  Croiland,  complained  of  the  introduce 
tion  of  waxen  seals  hj  the  Normans  instead  of  crosses  of 
gold,  and  other  holy  signs,  as  an  innovation  on  the  laws  of 
England.  And  Richard  Lacie,  chief  justice  of  England, 
in  the  time  of  Henry  II.  held  that  a  mean  man  had  no  right 
to  use  a  private  seal;  that  it  was  a  privilege  which  per- 
tained to  the  king  and  nobility  only;  and  I  think  it  would 
be  difficult  to  establish  that  a  eross  might  not  be  used  in<- 
stead  of  a  seal  even  in  England  at  this  day.  That  how- 
ever is  not  material  to  the  present  question.  The  same 
usage  which  established  the  waxen  seal  in  England  sanc- 
tions the  scrawl  in  this  state  and  gives  it  all  the  solemni- 
ty  of  a  seal. 

The  next  question  is  whether  the  scrawl  itself  carries 
with  it  sufficient  evidence  of  the  intention,  without  any 
evidence  aliunde.  And  on  that  question  I  have  as  little 
difficulty.  When  a  person  makes  use  of  a  well  known 
symbol  or  cypher  which  has  usually  been  employed  for 
the  purpose  of  a  seal  and  no  other,  the  court  will  presume 
that  it  was  annexed  for  that  purpose;  and  this  opinion  is 
not,  as  seems  to  be  supposed,  at  all  at  variance  with  the  de- 
cision heretofore  made  in  the  case  of  Strange  vs.  Gaston. 
The  question  there  was  not  whether  the  party  by  adding 
the  scrawl  intended  it  as  a  seal,  but  whether  the  scrawl 
had  actually  been  annexed  by  him  at  the  time  the  note  was 
executed,  and  the  court  decided  that  the  mere  circum- 
stance of  a  scrawl  appearing  upon  the  paper,  without  any 
declaration  of  the  p^y  that  a  seal  had  been  affixed,  nor 
any  other  evidence  of  the  fact,  was'not  sufficient  to  consti- 
tute a  deed.  And  if  it  had  been  a  piece  of  wax  the  deci- 
sion might  have  been  the  same.  If  a  person  were  to  in- 
troduce as  a  seal  some  hitherto  unknown  and  unusual 
symbol  or  hieroglyphic,  perhaps  some  additionaLevidence 
of  his  intention  would  be  required. 
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The  next  question  is  whether  the  annexation  of  the 
scrawl,  and  the  intention,  may  be  proved  by  parol  evi- 
dence, or  whether  it  must  appear  on  the  face  of  the  in- 
strument, by  thf  acknowled|ement  of  the  party  that  he 
had  affixed  a  seal?  It  is  very  well  settled  that  it  is  the 
seal  and  not  the  allegation  of  the  party  to  the  i^rument, 
that  constitutes  the  deed.  It  is  said  in  Comyn  that  it  need 
not  be  mentioned  in  the  deed,  sigillum  apposui,  4  Com.  D. 
157;  and  if  a  corporation  seals  there  is  no  need  to  say  si* 
gillum  nostrum  commune-  See,  also,  5  Bacon  159,  tit.  Ob* 
ligation  C.  I  think,  nevertheless,  that  the  safest  method 
always  is  to  observe  the  usual  formality,  ^^  signed,*  sealed 
and  delivered,"  for  then  the  more  doubtful  testimony* 
aliunde  need  not  be  resorted  to. 

The  only  remaining  question  on  this  branch  of  the 
case  is  whether  there  was  sufficient  evidence  in  this  in« 
stance  of  the  annexation  of  the  scrawl.  The  witness  ^o 
appears  to  have  had  a  familiar  acquaintance  with  the  hand 
writing  of  the  intestate  said  he  had  a  peculiar  method  of 
making  a  scrawl  which  he  intended  as  a  seal,  and  he 
tbou^t  from  that  circumstance  that  this  was  made  by  him 
and  that  the  initials  L.  S.  which  were  also  added  were  by 
the  same  hand;  and  I  think  that  was  sufficient  evidence  to 
go  to  the  jury. 

Another  ground  of  the  motion  is  that  the  defendant  had 
no  right  to  retain,  as  the  debt  was  not  due  at  the  time.  Oo 
that  question  I  concur  with  the  presiding  judge,  and  have 
nothing  to  add  to  the  reasons  which  he  has  given  for  his 
decision.    The  motion  is  therefore  refused. 

New  trial  refused. 
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The  Treasurers  vs.  Ross,  Ex'or  of  Allison. 

Neither  the  state,  nor  an^  one  authorized  by  the  state,  cau 
maintain  an  action  against  a  clerk  of  the  court  of  common 
pleas,  on  his  bond,  for  neglecting  to  record  judgments  recover- 
ed, in  his  office. 

None  but  persons  injured  by  the  neglect  can  maintain  the  suit. 

TVhere  the  successor  to  a  clerk  records  the  judgments  so  neglect^ 
ed  he  cannot  recover  agftinsthis  predecessor  the  fees  (or  re- 
cording them. 

'  Allison  the  defendant's  testator,  had  been  delrk  of  the 
court  of  eommon  pleas  for  York  district,  and  during  the 
term  of  his  office,  he  had  neglected  to  record  many  of  the 
judgments  obtained  at  that  court.  Moore  was  elected  his 
successor,  and  was  authorized  by  a  resolution  of  the  le- 
gislature to  commence  a  suit  in  the  name  of  the  treasu- 
rers of  the  state  on  Allison's  bond,  given  for  the  faithful 
performance  of  his  office,  to  recover  the  amount  of  fees 
due  for  reccHiding  the  judgments  by  Moore,  which  Alli- 
son had  neglected,  provided  it  should  be  at  his  own  ex- 
pense and  responsibility.  This  was  an  action  of  debt  on 
the  bond,  and  the  breach  assigned,  was  the  neglect  of 
Allison  to  record  the  judgments. 

The  defendant  moved  for  a  nonsuit  on  the  ground  that 
no  breach  existed  when  the  suit  was  brou^t,  as  the 
plaintiff,  by  his  own  shewing  had  before  that  time  re- 
corded the  judgments. 

Waties,  J.  who  tried  the  cause,  was  of  opinion  that 
this  was  a  good  objection.  The  plaintiff  could  derive  no 
other  right  from  the  resolution  than  that  which  the  state 
possessed;  and  as  the  state  could  not  now  maintain  the 
suit  on  the  bond  for  a  breach  which  had  been  repaired, 
the  plaintiff  could  not.  It  appeared  to  him  if  the  plaintiff 
had  any  remedy  it  was  by  an  action  of  assumpsit  for  ser^ 
vices  rendered.     He  therefore  ordered  a  nonsuit. 

This  was  a  motion  to  set  aside  the  nonsuit. 

MiUs^  for  the  motion. 

I     2 
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Bo3^  contra. 

Curia,  per  Nott,  J.  I  concur  in  opinion  with  the 
presiding  judge  that  the  breach  assigned  in  this  case  was 
not  such  as  authorized  the  plaintiff  to  maintain  this  ac- 
tion. The  act  of  1789,  requires  the  clerk  of  the  court 
to  give  bond  with  good  security  for  the  just  and  faithful 
discharge  of  his  duty,  and  it  declares  dxat  such  derk 
with  his  sureties  shall  be  liable  to  all  damage  sustained 
by  any  person  or  persons  in  consequence  of  the  malprac* 
tice  cbnunftted  by  doch  clerk.  P.  L.  488*  It  appears 
therefore  that  tiie  object  of  the  bond  is  to  indemnify  aU 
such  persons  as  may  sustsun  any  damage  by  the  malprac* 
tice  of  the  clerk  and  ndt  as  an  indemnity  to  die  state. 
Hie  breach  assigned  is  neglecting  to  recMd  certain  judg- 
ments in  whidi  individuals  alone  w«re  coneertied*  The 
omission  to  do  which  only  operates,  to  their  injury  and  in 
which  the  state  had  no  interest.  The  defendant's  testator 
might  be  twice  liable  for  the  same  thing,  if  he  shoidd  be 
held  answerable  to  the  present  plaintifl^  for  a  recovery  in 
this  case  would  be  no  bar  to  an  action  by  any  individual 
who  had  been  injured  by  the  negligence  complained  of. 
Thi^  resolution  of  the  legislature  gave  to  the  plaintiff  no 
right,  exbept  such  as  the  state  possessed.  And  if  the 
state  had  no  tight,  the  action  must  fail.  But  there  are 
other  objections  to  the  plaintiff's  recovery  in  this  case. 
His  Berviees  were  not  only  gratuitous  and  therefore 
could  not  be  the  foundation  of  an'  action,  but  the  defen- 
dant's testator  derired  no  benefit  from  them.  In  aiqr 
points  view  therefore  in  which  the  ease  now  can  be 
considered  tibis  motion  cannot  prevail. 

Metian  reused. 
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BOULWAR  VS.  PiCKfiTT* 

Cofis  are  not  i^awed  on  appeals  from  the  brdinary. 

Muse  Boulwar's  will  was  propounded  before  the  ordi- 
nary of  Fairfield,  which  was  opposed  on  the  ground  of  in- 
sanity. The  ordinary  decided  in  favor  of  the  will,  apd 
an  appeal  was  taken  up  to  the  court  of  eociunoD  picas, 
where  the  jury  also  found  in  favour  of  the  wiU-  The  or- 
dinary afterwards,  on  motion  of  the  appellees,  taxed  th^ 
coats  of  the  issue,  agAOial  the  uppeUauts,  who  apptaled  to 
the  eircmt  court  and  then  the  taxation  was  set  aside,  on 
the  ^ound  that  no  costs  could  be  taxed  on  issues  of  devi- 
savit  vel  non,  on  appeals  from  the  ordinary.  The  point 
was  now  made  before  this  court 

CXarkej  for  the  motion. 

Peareson,  contra. 

CuBiA,  i^  NoTT,  J.  In  the  case  (^  Denton  aiid  Eng- 
lish, 2  UtoU  and  M'Cord  37$,  it  was  decided  th4t  the  pre- 
vniling  party  was  not  entitled  to  costs,  on  an  issue  from 
the  court  of  ordinm'y.  It  is  said  in  that  case  that  if  costs 
can  be  ajUowed  my  where  it  must  be  by  the  ordinary,  ad 
the  case  originated  in  bis  court.  It  is  thou^t  to  be  ana- 
lagQUs  to  an  issue  out  of  chancery  where  it  is  said  that  the 
costs  ar^  discretionary.  But  the  only  discretion  which 
the  chancellor  has  «^  to  determine  in  what  manner  the 
costs  shall  be  paid*  He  cannot  allow  coats  where  costs 
are  not  allowed,  by  law-  The  law  does  not  allow  the  par- 
ty costs  in  this  case,  and  the  motion  must  therefore  be  re^ 
fiiaed.  The  eourt  say  nothing  abouit  the  ordioaiy's  pf^ 
costs.    He  is  entitled  to  receive  whatever  the  law  aOowt* 
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Smith  vs.  Smith. 

A  person  cannot  set  up  a  title  under  a  grantee  who  was  dead  at 
me  time  the  grant  was  taken  out,  as  there  was  no  one  in  esse 
in  whom  it  could  vest. 

This  was  an  action  of  trespass  to  tiy  titles  to  a  tract  of 
land.  The  plaintiff  claimed  under  a  grant  issued  in  1775 
to  Agnes  Harbison.  The  defence  was  that  the  pretend- 
ed grantee  died  in  1773,  previously  to  the  issuing  of  the 
grant  and  th^eiore  the  land  never  vested  in  her.  To 
that  it  was  replied  that  the  defendant  could  not  have  the 
benefit  of  such  a  defence,  because  a  court  of  law  could 
not  enquire  into  the  validity  of  a  grant. 

The  jury  found  a  verdict  for  the  plaintiiF.  The  defen* 
dant  moved  for  a  n^w  trial. 

Clarke^  for  the  motion. 

WiUiams^  contra. 

Curia,  per  Nott,  J.  The  validity  of  the  grant  is  not 
brought  into  question  in  this  case.  The  whole  en* 
quiry  relates  to  the  grantee.  There  can  be  no  doubt  but 
that  the  title  vested  in  Agnes  Harbison  if  she  was  alive  in 
the  year  1775,  and  that  the  plaintiff  was  entitled  to  reco* 
ver.  So  that  the  whole  case  is  resolved  into  that  sin^e 
question.  It  is  manifest  that  Agnes  Harbison  under 
whom  the  plaintiff  claims  died  two  years  before  this 
grant  was  issued.  It  could  not  take  effect,  therefore,  be* 
cause  there  was  no  pers6n  in  esse  in  whom  it  could  vest. 
The  land  still  continued  vacant,  and  might  be  taken  up 
by  the  defendant  or  any  other  person.  The  verdict  is 
ther<>fore  clearly  contrary  to  tjbe  evidence,  and  a  new 
trial  must  be  granted. 

CoLcoQK,  J.  1  have  a  doubt  whether  we  can  look  be- 
yond the  grant. 

New  trial  granted* 
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The  Ex'rs.  of  Solomon  Hill  vs.  Andeew  Hill. 

Though  the  court  of  law  has  not  the  power  to  enforce  an  elec- 
tion, it  may  determine  from,  the  facta  of  the  case  whether  the 
party  has  elected,  and  settle  the  rights  of  the  parties  accord- 
ingly. 

Col.  Hill  the  father  of  the  plaintiff's  testator,  Solomon 
Hill,  and  of  Andrew  Hill,  by  his  will  gave  a  tract  of  land 
to  Andrew  on  condition  that  he  would  relinquish  all 
right  to  certain  negroes  then  in  the  possession  of  Colonel 
Hill,  which  negroes  were  bequeathed '  bj  Col.-  Hill  to 
Solomon.  The  defendant  claimed  under  a  bill  of  sale 
from  one  Arnold.  Col.  Hill  tiai  een  in  possession  of 
the  negroes  many  years,  and  much  evidence  as  to  the 
right,  of  property  on  both  sidea  was  given,  but  the  rep^M*- 
ter  publishes  only  as  much  as  is  necessary  to  a  proper 
understanding  of  the  points  of  law  decided  by  the  court. 
The  case  was  tried  before  Huger,  J.  and  a  verdict  was 
found  for  the  defendant*    The  plaintilT  appealed. 

Clendeninj  for  the  appeal. 

Rogers^  contra. 

Curia,  per  Nott,  J.  The  facts  of  this  case  are  invel- 
oped  in  a  grjeat  deal  of  obscurity,  as  is  often  the  case  in 
family  transactions  of  this  sort.  With  regard  to  the  right 
of  Arnold  und^r  whom  the  defendant  claim  it  is  now  too 
late  to  suffer  such  a  question  to  be  raised.  Nor  could 
such  an  enquiry,  whatever  might  be  the  result,  affect  the 
rights  of  these  parties  after  such  a  lapse  of  time.  How 
Colonel  Hill  acquired  a  right  to  dispose  of  these  negroes 
by  will,  does  not  appear,  unless  it  was  by  possession  from 
the  year  1810,  when  Andrew  Hill  left  him  to  the  year 
IB  16  when  he  died.  It  appears  however  that  Colonel 
Hill  himself  entertained  doubts  of  his  right  by  hisannex 
ing  as  a  conditicm  to  the  devise  of  the  land  to  Andrew 
that  he  should  relinquish  his  right  to  the  negroes.  The 
devise  itself  did  not  divest  Anaie»v  ot  nis  ri^t.^But  he 
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can  not  take  both  under  the  will.  The  acceptance  of 
one  would  amount  to  a  relinquishment  of  tbe  other.  For 
although  the  doctrine  of  election  belongs  peculiarly  to  the 
court  of  equity,  the  power  of  enforcing  which  cannot 
well  be  exercised  by  a  court  of  law,  yet  the  court  can 
make  the  enquiry  whether  an  election  has  been  made  or 
not  and  determine  according  to  the  result  of  such  inves- 
tigation* Thus,  for  instance,  if  the  plaintiff  had  produced 
an  unequivocal  relinquishment  in  writing  from  Andrew 
Hill  to  himself  of  the  negroes  in  question  according  to 
the  provisions  of  CoL  Hill's  will  there  can  be  no  doubt 
that  he  would  have  been  entitled  to  recover.  The  prin- 
oiple  bein^:  admitted,  such  relinquishment  might  be 
proved  by  other  evidence  or  inferred  from  circumstances. 
I  think  therefore  the  question  ought  to  have  been  dis- 
tinctly submitted  to  the  jury  whether  he  had  not  made 
his  election  and  renounced  his  right,  if  he  had  any,  to  the 
negroes  in  question.  Hi 3  honor  then  went  into  the  facts 
of  the  case. 

iV^  trial  granied. 


Cameron  vs.  the  ad'mr.  of  Wurtz. 

In  marshalling  the  assets  of  an  insolvent  estate,  a  judgment  r^* 
covered  in  another  state  only  ranks  as  a  simple  contract. 

This  suit  was  brought  against  the  defendant  as  admin- 
istrator of  Wurtz.  The  plaintiff  contended  that  he  had 
paid  the  debts  out  of  order.  The  question  was  whether 
a  judgment  recovered  in  North  Carolina  was  to  rank  as  a 
judgment  debt,  in  marshalling  the  assets  of  an  insolvent 
estate  in  South  Carolina,  or  whether  it  only  ranked  as  a 
simple  contract  debt.  The  case  came  up  on  demurrer 
before  Richardson,  J.  who  overruled  the  demurrer  and 
held  that  the  debt  only  ranked  as  a  simple  contract. 
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The  plaintiff  appealed  and  moTed  to  set  aside  the 
judgment. 

Ccit^  for  the  motion. 

UoMifM,  contra. 

CcBiA.,  pef  NoTT,  J.  The  only  question  in  this  case 
is  whether  a  judgment  of  a  sister  state  is  to  rank  as  a 
judgment  of  this  state  in  marshalling  the  assets  of  an  in-* 
solvent  estate  or  as  a^simfde  contract.  It  is  admitted  that 
the  judgment  of  a  foreign  country,  other  than  one  of  the 
United  Statesvisconsidei'ed  in  the  nature  of  a  simple 
contract  And  it  must  be  admitted^  I  presume,  that  the 
states  are  independent  sovereigntiee,  except  so  far  as 
they  h^ve  surrendered  their  sovereij^ty  by  the  federal 
constitution.  In  all  other  respects  they  must  still  stand 
in  relation  to  each  other  ks  foreign  stales.  It  is  to  that 
instrument,  therefore,  that,  we  are  tb  look  for  the  solution 
of  the  question  now  submitted  to  us.  The  Ist  section  of 
the  4th  article  declares  that  ^^  Full  faith  and  credit  shall 
be  given  in  each  itate  to  the  public  acts,  records  and  ju- 
dicial proceedings  oi  e,very  other  state.  And  the  Con- 
gress may,  by  .general  laws,  prescribe  the  manner^  in 
which  such  acts,  records,  and  proceedings  shall  be  proved 
and  the  effect  thereof,'*^  That  clause  of  the  constitution 
does  not  appear  to  me  to  have  effected  any  change  in  the 
nature  of  the  judgment.  It  only  provides  that  as  maUer 
of  evidence  it  shall  be  entitled  to.  fM  faith  and  credit. 
Suppose  the  government  of  the  United  States  should  by 
treaty  enter  into  a  similar  compact  with  Great  Britain  or 
France.  It  would  give  to  the  judgment  no  further  ope< 
ration  than  as  a  piece  of  evidence.  Or  suppose  the  con- 
stitution had  declared  that  an  affidavit  taken  before  aper« 
son  competent  to  administer  an  oath  in  any  state  should 
be  entitled  to  full  faith  and  credit  in  any  other  state,  such 
affidavit  would  be  considered  merely  as  parol  evidence 
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and  not  entitled  to  the  dignity  of  a  jodgment  or  a  puUic 
record. 

The  case  of  Mills  vs.  Durgee,  7  Cranch  481,  which 
has  been  relied  on  does  not  militate  against  this  opinion* 
In  that  case  it  was  decided  that  a  person  could  not  plead 
nil  debit  to  an  action  on  the  jude^ment  of  a  sister  state. 
Because  such  judgment  is  entitled  to  full  faith  and  credit 
It  can  therefore  be  avoided  only  by  denying  the  record, 
which  must  be  by  the  plea  of  nul  tiel  recoid.  The  case 
of  Hampton  vs.  M^Connel,  3  Wheaten  234^  does  nothing 
more  than  recognize  the  correctness  ol  the  former  deci- 
sion. The  constitution  says  Congress  may  prescribe  the 
manner  in  which  such  acts,  records  and  judicial  proceed- 
ings shall  be  proved  and  the  effe^  thereof.  It  may  be 
contended  that  under  these  last  words  Congress  may  give 
to  the  judgment  of  another  state  the  effect  now  contend- 
ed for.  But  no  such  provision  has  yet  been  made  by  any 
act  of  Congress.  The  question,  therefore,  must  depend 
upon  the  construction  to  be  given  to  the  constitution 
itself.  And  in  that  I  concur  with  the  judge  below,  and 
the  motion  must  therefore  be  refused.    . 

Judgment  sustained. 
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Jokes  vs.  Bi,air,  Sheriff. 

• 

Although  the  Sheriff  may,  in  an  action  on  the  case  against  hiifi 
for  an  escape,  prove  the  insolvency  of  the  defei^^aiit  to  reduce 
the  damages,  yet  he  must  also  shew  some  other  circumstance 
in  excuse  or  mitigation,  or  the  Jury  must  give  damages  to 
the  amount  of  the  whole  debt. 

But  in  an  action  on  the  case  against  the  Sherifi  for  taking  insol- 
vent Inirities  to  a  prison  bounds  bond,  where  the  defendant  was 
committed  under  a  Ca.  Sa.  the  solvency  of  the  defendant  can- 
not be  enquired  into,  as  the  only  measure  of  damages  is  the 
amount  due  on  the  execution,  under  which  the  defendant  took 
the  bounds. 

This  was  an  action  on  the  case  against  the  Sheriff  for 
not  taking  sdvent  sureties  on  a  prison  bounds  bond,  gl- 
venliyone  Crowder  who  was  in  confinement  under  a 
Ca.  Sa.  issued  in  a  suit  of  the  Plaintiffs  against  Crowder. 
Proof  was  offered  of  the  insolvency  of  the  sureties  as 
well  as  of  Crowder,  at  the  time  he  gave  the  bond. — 
Waitbs,  J,  who  tried  the  cause,  charged  the  Jury,  that 
though  the  Sheriff  was  answerable  for  the  solvency  of 
the  sureties,  yet  if  the  principal,  Crowder,  was  himself 
insolvent,  that  the  Plaintiff  had  sustained  no  damage,  and 
they  might  find  for  the  Sheriff.  Verdict  for  the  defen- 
dant.   The  Plaintiff  appealed. 

MiBer^  for  the  appeal. 

ffWianw,  contra. 

Curia,  per  Nott,  J.  It  has  been  decided  in  the  cases  of 
Brown,  vs.  Belcher,  and  Boyce,  vs.  Barksdale,  (a)  that 
in  an  action  on  the  case  against  the  Sheriff  for  an  escape 
the  Jury  were  not  bound  to  give  a  verdict  for  the  whole 
amount  of  the  debt  due  to  the  Plaintiff,  but  might  give 
such  damages  as  they  supposed  the  Plaintiff  may  have 
sustained  by  reason  of  the  escape.  But  even  in  such 
cases  unless  the  Sheriff  can  shew  some  circumstance  in 
excuse  or  mitigation,  I  think  the  Jury  ought  to  give  the 
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whole  debt,  and  not  to  speculate  upon  the  probable  chance 
which  the  Plaintiff  had  of  recovering  the  whole,  if  the 
escape  hadtf  ot  taken  place.  But  in  this  case  the  Plain- 
tiff stands  upon  still  higher  ground.  A  person  who  is  ta- 
ken on  a  ,Ca.  Sa.  is  required  to  give  satisfactory  security 
to  the  Sheriff,  that  he  will  within  forty  days  render  to  the 
Clerk  of  the  Court  a  schedule  on  oath  of  his  whole  es- 
tate, or  so  much  thereof  as  will  pay  and  satisfy  the  sum 
due  on  the  execution  by  force  of  which  he  is  confined, 
and  the  Sheriff  is  made  responsible  for  the  solvency  of 
such  se<^urity.  If,  therefore,  the  Sheriff  takes  good  se- 
curity, as  he  is  required  to  do,  the  Plaintiff  will  recover 
the  whole  debt;  because  in  an  action  on  the  Bond,  the 
amount  due  on  the  execution  is  the  measure  by  which  the 
damages  are  to  be  estimated  for  the  non  performance  of 
the  condition.  Smyth  vs  Wigfall,  2,  Nott  and  MT'Ord, 
135.  And  if  the  Sheriff  is  responsible  for  the  solvency 
of  the  surety,  he  must  be  liable  to  the  same  extent. — 
Whether  the  person  was  insolvent  or  not,  was  a  question 
which  could  not  enter  into  the  consideration  of  the  case. 
To  hold  the  insolvency  of  the  party  to  be  a  justification 
for  the  Sheriff,  would  amount  to  a  license  to  take  mere 
nominal  security  in  all  cases  of  this  sort.  I  am  of  opin- 
ion that  the  presiding  Judge  erred  in  his  instructions  to 
the  Jury,  and  that  a  qew  trial  must  therefore  be  granted. 

New  Trial  graihted. 
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H^hh  vs.  Moorman. 

The  Court  Will  not  lend  a  ready  ear  to  an  objection  against  the 
validity  of  a  party '«  own  acts,  on  account  of  incapaci^  forou^t 
on  by  drinking. 

A  hidgpnent  confessed  on  an  insimul  computassent  is  good, 
though  the  debt  due  was  on  specialties. 

Tbe  Defendant  being  indebted  to  the  Plaintiff,  and 
being  also  indebted  to  others,  to  a  large  amount,  for  which 
judgments  were  about  to  be  obtained,  consented  to 
confess  judgment  to  the  Plaintiff  for  a  portion  of  the  debt 
due  to  him.  The  agent  of  the  Plaintiff  not  being  in  posses- 
sion of  the  evidences  of  the  debt,  stated  an  account, 
which  was  acknowledged  by  Defendant  to  be  correct  and 
just,  and  a  confession  was  taken  acccordingly.  The 
confession  was  made  at  dark,  oh  the  evening  of  the  i3th 
March,  and  the  i\ext  morning  application  was  made  to  the 
Clerk,  at  the  distance  of  twenty  miles,  to  enter  up  judg- 
ment, which  he  declined  doin^,  having  received  notice  not 
to  do  so.  Application  was  then  made  to  the  Court  of 
Common  Pleas,  for  an  order  on  the  Clerk  to  enter  up 
judgment,  which  was  resisted  on  the  ground  that  Defen- 
dant at  the  time  of  making  the  confession  was  noncompos, 
and  that  a  confession  could  not  be  taken  on  an  insimul 
computassent,  when  it  appeared  that  the  debt  was  on 
specialities. 

In  support  of  the  first  ground  several  witnesses  were 
sworn,  who  stated  that  in  their  opinion  the  Defendant  was 
insane  when  he  gave  the  confession.  Several  others  were 
sworn  on  the  part  of  Plaintiff,  who  stated  that  he  was 
neither  insane  nor  drunk,  but  of  sound  *  mind,  and  the 
Plaintiff  insisted  that  this  question  should  go  to  the  Jury, 
which  his  honor  refused.  In  the  declaration,  and  filed 
with  it,  was  a  stated  amount  of  the  balance  for  which  the 
parties  agreed  the  confession  should  be  taken. 

Rich  ARDsoN,  J.  who  heard  the  motion,  refused  the  order. 
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At  the  same  Court,  judgments  were  obtained  against 
Defendant  to  the  full  amount  of  his  property.  The 
Plaintiff  now  brought  the  question  before  this  Court. 

Preston^  for  the  appeal. 

,  contra. 

CtJRiA  per  NoTT,  J.  The  grounds  on  which  leave  to 
enter  up  the  judgment,  in  this  case  was  refused,  appear 
to  be, 

First :  That  the  Defendant  was,  from  intemper- 
ance, incapable  of  doing  business  at  the  time  the  confes- 
sion was  taken. 

Secondly :  That  the  confession  was  obtained  by 
fraud. 

Thirdly :  That  the  Plaintiff's  demand  arose  upon  a 
bond,  and  the  confession  of  judgment  was  on  a  declaration 
on  an  insimul  computassent. 

The  first  is  a  ground  to  which  the  Court  will  not  lend  a 
very  ready  ear. — If  people  will  voluntarily  incapacitate 
themselves  from  doing  their  ordinary  business,  they 
must  take  the  consequences  of  their  imprudence.  They 
have  no  right  to  call  upon  this  Court  to  protect  them  from 
all  the  consequences  of  intemperance  and  folly. 

If,  to  be  sure,  one  man  takes  the  advantage  of  another 
when  in  a  state  bf  intoxication,  to  commit  a  fraud  upon 
him,  he  will  be  entitled  to  relief  from  such  fraud.  But 
there  is  no  direct  charge  of  fraud  in  this  case — and  the 
affidavits  to  that  point,  as  well  as  those  to  the  intoxication, 
are  so  completely  rebutted  by  the  counter  affidavits,  as  at 
least  to  neutralize  that  charge.  The  question  then 
resolves  itself  into  the  simple  ground  of  the  informality  of 
the  declaration. 

But  the  irregularity  does  not  appear  to  me  to  be  of  such 
a  nature  as  to  vitiate  the  proceedings.  These  parties 
may  probably  have  had  extensive  dealings.  I  observe 
among  the  papers  accompanying  the  declaration,  a^  memo* 
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randum  of  .a  balance  for  which  the  judgment  is  confessed, 
arising  from  various  accounts  and  transactions.  And 
although  the  demand  of  the  Defendant  may  have  been  on  a 
bond,  yet  there  may  have  been  various  payments  and 
accounts,  which,  when  they  come  to  account  together, 
left  that  balance  which  the  Defendant,  promised  to  pay, 
and  for  which  he  has  confessed  a  judgment. — 2  Chit. 
343 ;  Foster  vs.  Allansop,  2  Term  Rep.  479. 

But  certainly  the  Defendant  had  a  right  to  waive  the 
irregularity,  if  there  was  one,  and  he  has  done  so  by 
confessing  judgment. 

It  is  not  pretended  that  the  claim  is  unfounded,  or  that 
th6  Defendant  has  confessed  a  judgment  for  more  than  is 
actually  due.  But,  beside:^,  this  is  not  the  way  to  try  the 
grave  questions  which  are  now  submitted  to  the  Court. 
It  does  not  appear  at  whose  instance  this  application  is 
made.  If  at  the  instance  of  the  Defendant,  signing  the 
judgment  does  not  deiH-ive  him  of  his  remedy — If  at  the 
instance  of  the  creditors,  they  have  idso  a  more  ample 
remedy,  if  there  is  any  fraud  in  the  transaction. 

The  order  of  the  Court  below  is  therefore  reversed^ 
and  the  Clerk  of  the  Court  is  directed  to  record  the  judg-* 
ment  as  of  the  date  of  the  confession. 

MoHon  gfanttd  (a) 


Ca)  See  Laws  on  Pleading,  460,  488. 
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GiTJBNS  VS.  HiooiNt,  Ex'r..  of  Girens. 

The  intermeddling  necessarv  to  render  a  person  liable  as  executor 
of  his  own  wrong,  must  be  such  as  manifests  a  right  to  exer- 
cise a  controul,  or  make  disposition  of  the  effects  uf  Uie  deceased. 

In  some  of  the  old  cases  the  doctrine  has  been  carried  to  an  ex- 
traordinary extent. 

Where  a  person  interfered  with  the  property  merely  at  the  re- 
quest or  the  widow,  to  remove  it  to  another  place,  where  she 
had  changed  her  residence,  and  did  some  other  acts  of  na  great 
importance  at  her  request,  the  Court  held  he  was  not  liable  as 
executor  dc  son  tort. 

Persons  acting  as  agents  for  the  widow,  as  an  overseer  employ- 
ed by  her,  or  a  carrier  to  take  the  crop  to  market,  or  a  fiictor  to 
sell  it,&c.  not  knowing  in  what  character  she  was  acting,  would 
not  be  liable. 

This  was  an  action  to  recover. a  demand  which  the 
Plaintiff  had  against  Bobert  Givens,  deceased,  from  the 
defendant  as  JBxecutor  de  son  tprt.    The  debt  Was  pro- 
ved.    It  was  then  proved  thalinuniediatelj  after  the  death 
of  Givens,  the  defendant  employed  a  wagoner,  and  re- 
moved the  effects  about  five  mil^s.     That  he  paid  a  debt 
against  Givens  with  some  of  the  property;  That  he  was 
twice  seen  riding  ahorse  which  belonged  to  Givens,  and 
had  occasionally  ploughed   the  horse.     The  defendant 
then  proved  by  the  widow  that  she  was  sick  .when  her 
husband  died,  and  that  she  had  requested  the  defendant 
to  move  her  and  the  property  to  her  mother's,  and  that  all 
the  other  acts  were  performed  by  defendant  at  her  re- 
quest.    The  Court  held  that  the  acts  of  intermeddling  as 
proved,  Were  not  sufficient  to  constitute  the  defendant 
executor  de  son  tort,  and  that  they  being  done  at  the 
request  of  the  widow,  was  a  sufficient  justification  and 
explanation  of  his  conduct.     The  Jury  found  a  verdict 
for  the  defendant,  and  the  plaintiff  now  moved  for  a 
new  trial. 

Hilly  for  the  motion.  The  acts  of  intermeddling 
proved  were  sufficient  to  charge  the  defendant  as  exe- 
cutor in  his  own  wrong,  and  his  acting  at  the  request  and 
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ais  the  agent  of  the  widow,  who  had  no  authority,  was 
not  a  justification  of  his  conduct. 

Williarhs^  contra. 

CniA^  per  Nott,  J*  There  is  no  douht.  that  any  in- 
termeddling with  the  estate  of  a  deceased  person,  such 
as  collecting  money,  paying  debts  with  the  funds  of  the 
estate,  or  making  any  other  disposition  of  any  part  of  the 
property,  will  make  a  person  an  executor  in  his  own 
vrrong.  In  some  of  the  old  oases  the  doctrine  has  been 
cai'ried  to  an  extravagant,  and  I  may  say,  even  to  a  ridi- 
culous extent.  A  person  has  been  held  liable  as  execu- 
tor  in  his  own  wrong,  for  taking  a  dog,  and  a  wife,  for  mil- 
king the  cow  of  her  decease*d  husband.  Genet  vs.  Car- 
penter, 2  Dyer,  166,  in  note.  But  such  a  principle  cer- 
tainly  would  not  be  sustained  at  this  day. 

The  intermeddling  must  be  such  as  to  manifest  aright 
to  exercise  a  controul  or  make  disposition  of  the 
effects  of  the  deceased.  Acting  merely  as  a  servant  will 
not  make  a  person  so  liable,  per  Bvllsr,  J.  in  Padget^ 
and  another  vs.  Priest  and  Porter,  2  D.  &  E.  97  ;  Nor 
where  one  is  made  coadjutor  or  supervisor,  2  Dyer  166, 
Stokes  vs.  Porter.  Thus  for  instance,  if  a  widow  should 
employ  an  overseer  to  superintend  the  plantation  of  her 
husband,  a  wagoner  or  boatman  to  carry  the  crop  to  mar- 
ket, a  factor  to  sell  it,  slnd  a  clerk  to  collect  and  to  pay 
away  money  under  her  directions,  these  several  persons 
not  knowing  in  what  character  she  was  acting,  would  he- 
considered  nUerely  as  her  agents;  and  not  as  exercising 
such  control  over  the  funds  of  the  estate  as  to  make  them-t 
selres  liable.  .  And  such  appears  to  have  been  the  cha- 
racter in  which  this  defendant  acted.  He  acted  merely 
as  the  agent  of  the  widow.  He  did  not  pretend  to  have 
any  controul  over  the  property,  and  knew  not  probably  to 
wjiom  it  belonged.  I  concur,  therefore,  with  the  presi 
ding  Judge,  and  am  of  opinion,  that  the  motion  ought  to  be 
refused.  New  trial  refused. 
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Salhoit  vs.  Jenkins. 

The  plainff,  by  an  mstrument  purporting  to  be  articles  of  a^- 
greement  between  himself  and  the  plaintiff,  but  sisned  and 
sealed  by  the  defendant  alone,  obligatea  himself  to  build  a  house 
for  the  plaintiff  by  a  certain  day,  and  acknowledged' payment, 
and  on  failure  to  build  the  house  witliin  the  time  mentioned, 
defendant  to  forfeit  $1200  to  the  plaintiff.  Plaintiff  brought 
his  action  of  debt  for  the  penalty-^ Held  on  demurrer  that  the 
plaintiff  should  have  averred  that  the  defendant  had  neither 
built  the  house  nor  paid  the  $1200:  The  declaration  contain- 
ing no  such  averment,  the  plaintiff  had  no  cause  of  action. 

if  a  oontract  be  in  the  disjunctive,  the  breach  ought  to  beassigiv 
ed  as  to  both  alternatives. 

Until  there  is  a  breach  of  both  alternatives,  there  is  no  cause  of 
action. 

Where  the  penalty  professes  to  be  a  subsisting  debt  and  the  000- 
dition  is  added  only  by  way  <)f  defeasance,  the  party  may  sue 
for  the  penally,  without  noticing  the  condition;  but  it  is  other- 
wise wnere  there  is  no  subsisting  debt  or  duty,  and  the  obli- 
gation depends  on  the  performance  or  non  performance  of  some 
particular  act. 

If  there  is  a  contingency,  it  must  be  alleged  to  have  happened. 

This  was  an  action  of  debt  on  an  instrument  under  the 
hand  and  seal  of  the  defendant  Jenkins,  commencing 
with  the  following  words.  ^^  Articles  of  agreement  en- 
tered into  this  day  between  Owen  Jenkins,  of  the  one 
part,  and  W  W.  Coleman,  of  the  other  part  Know  ye 
that  said  Jenkins  has  bargained  to  build  for  the  said  Sal- 
mon, a  framed  house,"  and  here  the  instrument  goes  on  to 
describe  the  building  particularly,  and  the  time  when  it 
was  to  be  finished,  and  acknowledges  the  receipt  of  the 
consideration  for  which  the  house  was  to  be  built,  and 
then  adds,  ^^  Provided  said  Jenkins  should  fail  to  complete 
the  oontract,  in  the  specific  time,  he  forfeits  the  sum  of 
twelve  hundred  dollars,  to  be  made  of  his  goods  and  chat- 
tels, to  the  said  Salmon,  his  heirs,  &c.  given  under  my 
hand  and  seal,"  &c;  ^^  signed,  sealed  and  delivered,"  by 
Jenkins  only.  The  action  was  brought  to  recover  the 
penalty  of  |^1200.  The  defendant  demurred  generally, 
and  his  demurrer  was  overruled. 
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tVaddy  Thompsouy  for  the  defendant,  now  brought 
the  qyestion'^up,  and  insisted  that  the  action  should  have 
been  covenant;  or  that  if  debt  was  the  proper  remedy,  a 
breach  of  the  condition  was  not  set  out  in  the  declaration. 
Th^  declaration  was  in  the  usual  form  of  debt  on  bond. 

Earlcy  contra,  contended  that  this  was  a  penalty,  for 
which  d^bt  was  the  proper  remedy. 

CuBiA,  per  NoTT^  J.  In  order  to  maintain  an  action  of 
debt,  it  is  necessary  to  set-out  in  the  declaratiou  a  sum 
certain.     The  plaintiff  has  done  8o  in  this  case,  and  the 
declaration  is  .supported  by  the  adduction  of  the  obliga- 
tion on  which  the  action  is  brought.      The  demurrer, 
therefore,  cannot  be  sustained  on  that  ground.     But  on 
the  other  ground,  the  general  rule  of  pleading  is,  that  if 
the  contract  be  in  the  disjunctive,  the  breach  ought  to  be 
assigned,  that  the  defendant  did  not  do  the  one  act  or  the 
other;  as  on  a  promise  to  deliver  a  horse  by  a  particular 
day,  or  pay  a  sum  of  money,  1  Chitty,  3^9,     And  in  de- 
claring on  a  deed,  whether  in  debt  or  covenant,  the  rule 
is  the  same,  Do.  S51. .  Where  the  covenant  is  in  the  al- 
ternative, that  is,  where  the  covenantor  undertakes  for 
one  of  two  things,  breaches  should  be  assigned  as  to  both. 
1  Espinasse,  300;  or  in  other  worda,  the  declaration  must 
contain  every  averment  necessary  to  shew  that  the  plain- 
tiff has  a  good  cause  of  action.     Where  a  person  under- 
takes to  do  one  of  two  things,  the  performance  of  one  is 
the  discharge  of  the  other.     The  party,  therefore,  who 
would  have  the  benefit  of  the  breach  of  one  part  of  the' 
contract,  must  aver  the  non^performance  of  the  other;  for 
until  there  is  a  breach  of  both,  no  cause  of  action  arises. 

• 

In  an  action  upon  a  promise  to  re-deliver  some  rings  to 
the  plaintiff,  in  as  good  plie;ht  as  they  were  delivered  to 
defendant,  or  else  pay  him  eighteen  pounds  In  money, 
the  plaintiff  averred  that  the  defendant  had  not  re-deli- 
vered to  him  the  rings,  but  omitted  to  say,  nor  paid  him 
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t1i3  eighteen  pounds  in  money,  and  this  was  held  to  be 
Bought,  though  after  verdict;  because,  said  the  Court,  it 
may  well  be  that  the  eighteen  pounds  were  paid,  and  then 
the  plaintiff  had  no  cause  of  action.     Hardres,  320,  Anon. 
I  do  not  perceive  the  distinction  between  that  case  and 
the  one  now  under  consideration.     The  defendant  undet'- 
took  to  build  a  house  for  plaintiff,  or  on  failure  thereof, 
to  pay, him  twelve  hundred  dollars.    The  breach  assign- 
ed is,  that  he  has  not  paid  the  twelve  hundred  dollars, 
without  any  averment  that  he  has  not  performed  the  work. 
But  it  may  be  that  the  defendant  has  performed  the  work, 
aid  until  the   contrary  is  known,   the  plaintiff  has  no 
cause  of  action.     The  case  in  hand  is  to  be  sure  an  ac- 
tion on  the  case  for  a  breach  of  promise,  but  it  has  alrea- 
dy been  observed,  that  the  principle  is  the  same,  what- 
ever may  be  the  form  of  action.   See  also  Pordage  vs.  Cole, 
1  Saunders,  320,  Lowe  Vo.  Peer'^,4  Burr,  2225,  one  of 
which  is  an  action  of  covenant,  and  the  other  debt.     It 
is  said  that  when  a  person  is  bound  in  a  penalty,  the  par- 
ty to  whom  he  is  bound  may  sue  for  the  penalty  without 
noticing  the  condition.     And  that  is  true  when  the  penal- 
ty professes  to  be  a  subsisting  debt,  and  the  condition  is 
added  by  way  of  defeasance;  but  it  is  otherwise  where 
Ihere  is  no  subsisting  debt  or  duty,  and  the  obligation'de- 
ponds  upon  the  performance  or  non-performance  of  some 
particular  act.      The  distinction  is  between  a  present 
cauHO  of  action,  and  one  which  depends  upon  the  happen- 
ing of  some  contingency.     In  the  first,  the  plaintiff  may 
nimply  declare  for  the  money — in  the  other  he  must  al- 
ledgo  that  the  contingency  has  happened.     In  the  present 
oasc    the  defendant   does  not    acknowledge    any  sub- 
sisting debt.     His  liability  is  to    arise,  if  at  all,   on  a 
future  contingent  event,  that  is  to  say,   his  neglecting  to 
build  the  House.     The  plaintiff,  therefore,  has  shewn  no 
emnr  of  action,  as  he  has  not  alleged  the  non  perform  • 
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auce  of  that  part  of  th«  contract.  It  is  in  the  nature  of 
a  condition  precedent,  the  performance  of  ivhich  must 
always  be  averred.  Pordage  vs.  Cole,  1  Saunders,  320, 
note  (2)  and  whether  it  be  something  to  be  perform- 
ed by  the  plaintiff  or  defendant,  if  it  be  the  sine  qua  non 
of  the  action,  the  averment  of  performance  on  one  side, 
and  the  non-performance  on  the  other,  are  equally  neces- 
sary. I  am  of  opinion  the  demurrer  ought  to  haveheen 
sustained,  and  the  decision  must  therefore  be  reversed. 

CoLCocx,  J.  (dissenting.)  I  think  this  was  a  penalty, 
and  that  it  is  not  important  whether  it  was  in  the  first 
or  last  part  of  the  deed,  and  therefore  the  suit  was  pro- 
perly brought,  and  the  merits  might  have  been  developed 
by  a  proper  course  of  pleading  on  the  pact  of  the  defen- 
dant. Judgment  reversed. 


FOSTKR  vs.  ChAPMAH. 


Lands  aie  only  bound  by  judgments  on  summaiy  proceM  from 
the  time  they  are  enterea  on  the  judgment  docket. 

But  the  judgment  of  the  Court  in  summary  process  cases,  is  the 
decree  entered  by  the  clerk  on  the  minutes  of  the  Court,  and 
that  is  sufficient  evidence,  in  an  action  of  debt  on  such  judg 
ment 

This  was  an  action  of  debt  on  a  judgment  obtained  on 
the  summary  side  of  the  Court.  The  Defendant  pleaded 
nul  tiel  record,  and  the  statute  of  limitations.  Issue  was 
joined  on  both  jdeas.  The  evidence  of  the  judgment  waa 
the  entry  in  the  minutes  of  the  Court  in  the  following 
words,  viz  :  (s^er  stating  the  -name  of  the  case,) 
*'^  Summary  processr*Nete.  The  Defendant  in  this  case 
having  made  no.  defence,  the  Court  gave  the  following 
decree.  Let  the  Plaintiff  take  judgment  for  $55,  with 
interest  from  the  2nd  March,  1824,  and  costs  of  suit." 

Watixs,  J.  who  tried  the  case,  granted  a  nonsuit  on 
the  ^ound  that  the  evidence  adduced  did  not  prove  that 
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the  pretended  judgment  existed,  and  that  it  was  not  such 
a  rec(Htl  as  would  prevent  the  statute  of  limitation  from 
barring  the  debt,  after  four  years.  His  honor  was  under 
the  impression  that  he  decided  in  conformity  with  an 
opinion  delirered  by  the  Court  of  Appeals,  or  otherwise 
would  have  decided  in  favor  of  the  Plaintiff. 

Croodman,  for  the  Pl^ntiff,  appealed. 

Henry  4*  Earle,  contra. 
.  Curia  per  Nott,  J.  The  presiding  Judge  appears  to 
have  acted  under  an  erroneous  impression  with  regard  to 
the  decisions  of  this  Court:  It  is  true,  that  this  Court 
has  decided  that  lands  are  bound  by  judgments  in  cases 
of  summniary  process  only  from  the  time  they  are  enter- 
ed on  the  judgment  docket.  That  decision  was  made 
pursuant  to  the  express  and  literal  provisions  of  the  act 
which  declares  that  they  sh^  bind  lands  from  that 
time  only ;  but  it  does  not  affect  the  judgment  in  any 
other  respect.  Suppose  the  Legislature  should  declare 
that  jud^ents  in  other  cases  should  operate  as  a  lien 
on  lands  only,  from  the  time  of  the  entry  of  the  execution 
in  the  sheriff's  office,  all  the  other  attributes  of  the 
judgment  would  remain  as  before.  Previous  to  the  act 
alluded  to,  judgments  in  cases  of  summary  process  were 
not  considered  as  having  any  binding  efficacy  on  lands,* 
and  the  only  object  of  the  law  was  to  give  them  that  effect, 
and  to  prescribe  the  time  when  the  lien  should  commence. 
But  this  is  not  a  new  question.  ^  I  have  a  very  distinct 
recollection,  that  it  was  decided  by  the  constitutional 
Court,  I  think  more  than  twenty  years  iago,  that  the 
decree  appearing  on  the  records  of  the  Court,  as  entered 
by  the  Judge  himself,  must  be  considened  as  the  judgment 
of  the  Court.  The:  opinions  of  the  Judges  were  then 
delivered  ore  tenus.  Their  decisions  are  not  reported, 
and  are  therefore  preserved  in  the  memory  of  those  who 
heard  them,  or  suoh  memoranda  as  were  taken  by  the 
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members  of  the  bar,  who  were  present.  Judge  Waties 
himself  was  then  a  member  of  that  Court,  and  seems  to 
have  been  well  aware  of  the  ojiinions  of  the  Judges,  and 
would  have  been  governed  by  them,  but  for  the  erro- 
neous impression  which  he  had  received  of  the  later 
decisions.  It  is  certainly  consistent  with  the  theory  of 
all  our  legal  proceedings  in  ordinary  cases.  All  the 
proceedings,  up  to  the  joining  of  the  issue,  are  considered 
as  the  acts  of  the  parties,  after  which  comes  the  verdict 
of  the  jury,  which  assesses  the  aipount  of  debt  or  dama- 
ges, and  then  follows  the  judgment  of  the  Court.  The 
object  of  the  judgment  is  to  give  consistency  to  the  pro- 
eeedings«  It  is  a  mere  link  .intended  to  complete  the 
diain,  upon  which  the  eKcution  is  to  issue ;  and  although 
it  professes  to  be  the  act  of  the  Court,  it  is  the  exclusive 
act  of  the  Clerk,  in  which  the  judge  has  no  participation ; 
but  in  a  summary  process  there  is  no  verdict.  The  decree 
itself  is  the  act  and  judgmei)t  of  the  Court.  It  is  imme- 
diately entered  by  the  Clerk,  in  the  presence  of  the 
Judge,  and  there  is  nothmg  further  necessary  to  complete 
the  chain  of  proceeding.  No  other  judgment  is  ever 
entered  up  in  the  Clerk's  office,  and  it  would  be  mere 
tautology  to  do  so.  It  is  true,  that  when  the  CMerk  issues 
an  execution,  he  writes  the  petition,  judgment,  &c.  to 
which  the  execution  is  annexed  ;  but  the  judgment  which 
goes  out,  with  the  execution,  is  only  a  copy  from  the 
minutes  of  the  Court.  It  is  not  filed  in  the  Clerk's  office 
as  a  record.'  It  is  a  mere  fleeting  paper,  which  runs  from 
the  sea  coast  to  the  mountains,  and  n  ay  linger  for  years 
in  a  sheriff's  office,  and  perhaps  be  lost  and  never  returned 
from  whence  it  has  been  sent.  Such  a  paper  surely  can 
give  no  additional  security  to  the  rights  of  the-parties.  If 
it  should  be  said,  that  a  judgment  ought  to  be  regularly 
entered  up  and  filed  in  the  Clerk's  office,  it  may  be 
^mswered  that  such  has  never  been  the  practice  in  these 
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summarj  proceedings,  and  therefore  such  has  never  been 
the  construction  given  to  the  act.  And  for  what  purpose 
shall  it  be  done  ?  It  would  be  but  a  copy  of  what  is 
already  there,  and  therefore  of  less  authority.  It  would 
be  substituting  a  fugitive  paper  for  a  permanent  and  stable 
record  of  the  Court,  and  therefore  lessening  the  security 
which  it  afforded*  If  the  party  cannot  maintain  an  action 
on  the  judgment  in  this  form,  he  is  without  any  remedy ; 
as  no  other  judgment  is  ever  entered  up,  until  the  execu; 
tion  issues.  And  suppose  an  execution  had  been  issued, 
ind  a  copy  were  not  produced,  it  would  be  inferior 
evidence,  as  every  remove  from  an  original  always  is. 

I  am  of  opinion  that  the  action  was  well  supported,  and 
that  the  decision  must  be  reversed.  The  motion  to  set 
aside  the  nonsuit  is  therefore  granted. 

•  Nonsuit  sei  aside- 


\ 


UuDNAL  VS.  Wilder,  Ex'r.  T^asdall. 

Hie  Statutes  of  the  13th  and  27th  Eliza,  against  Frauds,  only 
enacts  the  principles  of  the  Common  Law. 

It  is  not  the  aet  of  conveying  voluntarily  which  renders^th^  deed 
void,  but  the  intention  with  which  it  is  done^ 

Fraud  always  to  be  Tmerred  from  Uie  circumstances. 

Trustees  of  Holman  vs.  Greenwood,  1  Bay.  173,  not  a  case  of 
authority. 

When  a  voluntary  deed  was  intended  to  secure  property  from  Vt 
the  reach  of  creditors,  it  is  void  against  subsequent  purchasers    \\  y 
as  well  as  creditors,  where  the  possession  has  not  been  changed.  ^*  ' 

Whenever  a  deed  is  void,  merely  aranst  creditors,  the  payment 
of  the  debts  will  cure  the  defect;  but  where  it  is  attended  w  ith 
circumstances  which  authorize  a  belief  that  no  change  of  pro- 
perty was  actually  intended  to  take  place,  but  that  it  should 
revert  to  the  dpnor,  as  soon  as  the  debts  are  paid,  the  rights  of 

^  A  subsequent  purchaser  cannot  be  effected  by  the  payment  of 

"^  the  debts. 

It  seems  there  is  no  difference  between  cases  of  real  and  personal 
property,  as  to  subsequent  purchasers  ;  and  the  Court  will  ijB 
Dotn  instances  give  effect  to  a  bona  fide  sale  without  notice 
against  a  voluntary  deed. 
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The  English,  rule  tliat  the  subsequent  sale  is  to  be  preferred  eren 
in  the  case  of  notice,  questioned,  as  not  in  accordance  with  the 
decisions  in  this  country. 

A  vendor  continuing  in  possession  is  regarded  as  to  creditors  or 
subsequent  purchatior&  as  the  owner  against  the  most  solemn 
unconditional  deed  to  abona'iide  purchaser  nut  in  possession. 

A  purchaser  irom  a  tni!itee  without  notice  will  hold  the  property 
discharged  from  tlie  tnist. 

But  where  the  pcssesj^ion  ha^t  been  kept  (as  in  the  case  of  a  father 
to  his  children)  for  the  sejtarate  use  of  the  donee  and  the  profits 
and  labor  regcrveJ  as  an  accumulating  fund  for  his  benefit,  it 
may  repel  the  presumption  of  fraud. 

Where  a  gift  is  made  by  a  parent  to  a  child  and  the  possession  is 
retained  by  the  parent,  it  will  depend  on  tlie  particular  cir- 
cumstances of  each  case,  whether  the  possession  will  be  consi- 
dered fraudulent  or  not. 

The  cases  on  that  subject  considered. 

Steel  vs.  M'Night,  1  Bay.  64>  thought  a  most  extraordinary 
decision  and  of  no  authority . 

There  possibly  may  be  cases  where  a  subsequent  purchaser 
would  not  be  afl^ed  by  notice  ;  as  where  the  voluntary  sift 
be  actually  fraudulent,  as  distinguishable  from  cases  unattended 
with  any  other  presumption  of  fraud  than  what  is  tovbe  infer- 
red from  the  subisequentsale. 

A  purchaser  with  notice  of  a  voluntarv  deed,  in  favor  of  those 
whom  the  grantor  fs  under  natural  obligations  to  provide  for, 
cannot  be  relieved. 

■ 

This  was  an  action  of  trover  for  a  negro  slave  named 
Frank.  The  case  had  be^n  tried  before  and  a  new  trial 
granted.  See  the  case  reported,  1  M'Cord's  Reports,  227. 
On  the  new  trial  a  different  case  was  made,  which  renders 
it  necesssn-y  to  make  another  statement.  It  appeared 
that  one  Luke  Norris,  then  the  owner  of  the  slave  in 
question,  on  the  13th  Feb.  1809,  conveyed  this  negro, 
with  other  property  real  and  personal,  to  the  plaintiff 
Hudnal,in  trust  for  the  sole  andseparate  use  of  bis  ( Norris' ) 
wife  for  lifeywith  remainder  to  such  children  of  the  marriage 
as  should  be  living  at  her  death,  remainder  to  himbeli. — 
Norris  at  the  time  the  deed  was  made  was  very  much  in 
debt.     In  July,  1810,  one  Bicks  sued  Norris  and  obtain- 


ed a  judgment  on  a  debt  due  to  him  before  the  deed  of 
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gift  was  executed  to  the  flaintiff,  and  Norris  took  tl 
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benefit  of  the  prison  bounds  act  in  tbis  case.  This  jud^-' 
ment  was  for  upwards  of  $300,  but  was  not  obtained  be- 
fore 1815.  Ricks  then  filed  a  bill  in  Equity  against  Nor> 
ris  and  Hudnal,  and  that  Court  ordered  that  so  much  of 
the  property  conveyed  by  Norris  to  Hudnal  as  would  sa- 
tisfy the  execution  of  Ricks,  should  be  sold.  The  Com- 
missioner made  a  sale,  satisfied  the  debt  and  paid  the  ba- 
lance to  Hudnal  the  trustee .  In  1 8 1 4,  the  lands  contained 
in  the  deed  had  been  sold  by  the  Sheriff  under  an  execu- 
tion of  one  Richardson  vs.  Norris,  and  Hudnal  bought  it 
in  for  $37,  the  amount  of  that  execution.  It  was  also  pro- 
ved that  the  negro  Fraak  was  sold  by  the  Sheriff  in  1815, 
under  another  execution  against  Norris,  and  bought  in 
by  Hudnal  as  trustee.  This  execution  was  only  for  $20, 
which  amount  alone  was  paid  by  Hudnal;  and  for  the  pro- 
tection of  Hudnal,  Norris  gave  the  Sheriff  a  receipt  for 
the  balance  of  the  purchase  mone} .  This  execution, 
which  was  in  favour  of  one  Mullin,  had  been  renewed  from 
time  to  time  until  thus  satisfied.  On  the  17th  March, 
1818,  Norris,  on  the  point  of  removing  to  the  Western 
country,  sold  Frank  to  Teasdall,  defendant's  testator,  for 
the  sum  of  $1000,  which  was  paid  in  cash.  A  witness 
on  the  part  of  the  plaintiff  proved  that  he  told  Teasdall, 
about  the  time  of  the  purchase,  but  he  did  not  know  if 
the  money  had  yet  been  paid,  that  there  was  a  deed  for 
the  negro  Frank  to  Hudnal,  and  that  he  had  better  en- 
quire of  Hudnal,  and  that  Teasdall  afterwards  told  the 
witness  that  he  had  spoken  to  Hudnal  who  said  he  had  a 
claim,  but  that  he  had  not  given  him  that  satisfaction  he 
could  wish.  Witness  advised  Teasdall  that  if  he  had 
piu*chased,  to  rescind  the  contract,  but  Teasdall  replied 
that  if  the  negro  lived  with  him  a  certain  number  of  years 
he  would  pay  for  himself.  Witness  thought  the  contract 
had  been  made.  A  witness  on  the  part  of  the  defendant 
pnoTed  that  as  soon  as  Teasdall  <Kbtained  the  bill  of  sale 
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.'f  orris,  he  went  to  Hndnal  to  know  S  he  had  any  cl^ita 
iie  negro,  and  that  Itildnal  said  af  firsf  tfiat  he  bad,  but 
^ntarda  said  that  he  had  not. 
The  case  was  tried  before  Mr.  J.  Oaillabd,  and  tlie 

•y  foond  a  second  rerdict  for  the  defendant. 

Wm.  Mdyrant,  for  the  plainti^  appealed  and  moved  fora 

w  trial,  on  the  grounds  that  the  voluntary  deed  was  not 

audulent,  and  tfaatTeasdall  befnga  subsequent  purcha- 
^r  was  not  within  the  protection  of  the  Statutes  of  EUz. 

fft^meSy  contra. 

CtTHiA  per  Nott,  J.  The  cases  involving  ttie  questions 
low  submitteif  to  our  consideration,  which  have  hitherto 
occurred  in  our  CoiOts,  appear  to  have  been  decided" 
.ipon  their  particular  circumstances,  without  reference  to 
any  genend  principle  by  which  such  cases  ought  to  be 
governed.  And  when  any  general  princ^le  has  been 
resorted  to,  it  has  been  with  a  view  to  the  particular  case 
then  under  consideration,  without  laying  down  any 
system  of  rules  to  which  the  several  classes  of  cases  of 
this  description  may  be  referred.  And  although  this 
case  may  be  decided  upon  its  own  particular  circumstan- 
ces, yet  the  periodwillcome,if'itha9notdreadyaniv£d, 
when  we  must  establish  some  general  [Kinciples  for  the 
government  of  our  decisions,  which  wiH  give  somewtiat 
more  certaihty  to  the  law  on  the  subject  than  has  hitherto 
prevailed. 

Ihave  always  been  of  opinion  that  the  Statutes,  I3tb  A 
and  27th  Eliz.  had  introduced  no  new  principle,  but  that  \ 
they  were  merely  declaratory  ofthe  Common  Law.  lam 
aware  that  the  dicta  of  respectable  Judges  will  be  found 
to  the  contrary.  But  such  was  the  tfpihion  of  Lord  Coke 
and*  liord  Mknsfield ;  and  Chief  Justice  Marshall  has 
expressed  his  concurrence  in  that  oj»nion.  Roberts  on 
Fraud.  Con.  19.  1st.  Cnnch  316,  itamUton  vs.  Rusself. 
If,  therefore,  I  have  erred,  it  is  some  consolation  to  find 
t  3 
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myself  io  the  company  of  Lord  Coke,  Lord  Mansfield  and 
Chief  Justice  Marshall.  But  without  relying  alone  upon 
illustrious  names,  it  appears  to  me  impossible  to  read 
those  Statutes  without  coming  to  the  same  conclusion. 
The  first  declares  void  and  of  no  effect,  ^^  all  feigned, 
covenous  and  fraudulent  feofiments,  gifts,  grants,  &c' 
devised  and  contrived  of  malice,  fraud,  coven,  collusiouy 
«  guile,  to  the  end,  purpose  and  intent,  to  hinder,  delay, 
%or  defraud  credUan.^^  The  other  declares  void  and  of 
no  effect,  all  firaudulent  and  covenous  conveyances  of  any 
estates,  &c.  made  for  the  purpose  and  intent  to  dsc0ii» 
those  who  have  or  shall  purchase  the  same.  Those 
Statutes,  therefore,  make  void  only  such  gifts,  sales,  or 
conveyances  as  are  covenous  and  firaudulent,  and  made 
for  the  purpose  and  with  the  intent  to  decdve  and  defi-aud 
creditors  or  hona  fide  purchasers.  Now,  I  apprehend 
that  there  never  was  a  time  when  the  Common  Law 
would  not  have  made  void  covenous  and  firaudulent  deeds, 
made  f<Nr  the  purpose  and  with  the  intent  to  deceive  and 
defi:w]d  either  creditors  or  bona  fide  purchasers.  These 
Statutes,  therefore,  it  would  appear  to  me,  can  be  consi- 
dered as  nothing  more  than  literal  transcripts  of  thd 
Common  Law. 

If  it  be  said,  that  in  the  construction  of  these  Statutes^ 
the  decisions  have  gone  much  farther  than  the  decisions 
-^  Common  Law,  it  may  be  answered,  that  they 
have  gone  much  farther  than  they  ever  ought  to  have 
gone,  as  I  shall  be  able  most  satisfactorily  to  shew.  But 
if  those  decisions  can  be  supported  by  any  just  construe* 
tioH  of  the  Statutes,  the  Common  Law  would  have  admit- 
ted of  precisely  the  same  construction.  For  jafter 
departing  fi*om  the  letter  of  the  Statutes,  all  the  rest  is 
construction,  and  would  as  well  have  been  justified  by 
the  Common  Law  as  the  Statutes. 

But  let  ut  come  to  the  case  now  tader  consideration. 


It  appears  that  LukeNorris,  the  owner  of  the  slave  in* 
question,  on  the  13th  of  February,  1809,  conveyed  thir 
negro  with  other  property,  real  and  personal,  to  the 
PlaintiiF,  in  trust  for  the  sole  Mud  separate  use  of  his  wife' 
for  Kfe,  with  remainder  to  such  children  of  the  marriage 
as  should  be  living  at  her  dieath,  remainder  to  himself.—^ 
Norris,  alt  the  time  the  Deed  was  made,  was  very  much  in«> 
volved.  He  owed  a  Mr.Ricks  three  hundred  doUars,and  se. 
veral  other  debts;  and  he  afterwarib  took  the  benefit  of  the 
insolvent  debtors  act  It  also  a^ietfed  in  evidence,  that 
this  Deed  had  been  dedared  void  by  the  Court  of  Equity, 
and  that  the  property  was  ordered  to  be  sold  for  the 
purpose  of  paying  the  debt,  of  Ricks,  or  so  much  of  it  as 
was  necessary  for  that  purpose  ;  but  that  all  except  some 
small  debts  bad  been  paid  several  years  befiwe  the  sale  of 
the  negro  to  the  Defendant's  Testator. 

It  may  here  be  remarked  that  this  is  the  second  aj^ca- 
tion  for  a  new  ixM  in  this  case.  On  the  former  trial 
there  was  no  evidence  given  of  the  debt  due  to  Ricks, 
nor  of  the  proceedings  in  the  Court  of  Equity,  nor  of 
several  other  debts  which  have  now  been  proved  to  have 
been  owing  by  Norris,  nor  of  his  having  taken  the  benefit 
of  the  insolvent  debtors  act.  It  appears  that  Norris  always 
continued  in  possession  of  the  negiro,  and  used  and  em« 
ployed  him  as  his  own  from  the  time  of  the  Deed  of 
Trust  up  to  the  time  of  the  sale  to  Uie  Defendant's 
Testator.  Several  questions  now  arise  out  of  this  state 
of  lacts*. 

First.  Was  the  indebtedness  of  Norris,  at  the  time 
the  Deed  of  Trust  was  made,  such  as  to  render  itfraudu* 
lent  and  void  i 

Secondly.  Did  the  subsequent  payment  of  the  debts 
render  it  valid  ? 

Thirdly.  Suppose  him  not  to  have  been  indebted  at  the 
4ime  of  the  sale  to  the  Defendants  intestate,  was  that 
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6ale,  lie  being  a  booa  fi4e  purchaser  for  a  valuable  consi 
deration,  g9pd  against  a  pric^r  volia^arjr  deed  ? 

Fo^IItfalJr.  If  g9o4  liriitbout  notioe,  waiil4  his  hsmrg 
nqt\i^  cf  tbe  prior  D^ed  render  it  void  ? 

FifiUy.  Wsyi  there  siifficient  evidence  of  notice  in 
this  ^^B^  tio  eotifle  the  plaintiff  to  a  verdict  ? 

Offi  the  fijr^  qUi^stion  tbece  can.be  no  doubt,  if  we  are 
to  be  gov^ned  bj  thp  Englisl^  decisiona  which  h^ve 
tak^lipl^g  QOtheii-  coQatruotion  of  the  27th  Elizabeth. 
They  go  the  whfo}c  Ickjo^gth  of  declining  that  a  aobeeq^iemt 
|ii|cch^i^  $b^  prevail  ^gain^t  a  prior  voluntary  deed^ 
even  wiiere  the  purchaser  has  noUpe  of  the  vo}Miitar[ , 
deed*  Ttieae,  howevc^r^  ^e  cases  involving  titles  to  red 
estate  to  which  the  St^tpte  exclusively  relates.  So  that 
the  question  now  is,  whether  the  Stf^tute  admits  of  such 
a  construction  as  to  wko  a  differeiu^e  between  the  effi^ot 
of  a  conveyance  of  real  eatate  and  th^  sale  of  goods  and 
chattels,  which  must  be  governed  by  the  ndes  of  the 
Common  Law  ?  In  additien  to  the  observations  which 
I  have  already  made  on  that  subject,  I.  would,  further 
remark  that  th^  property  of  thx3  country  oaiisisla  princi- 
pallf  of  land  and  slavey  Thes^  two  speciea  of  proper- 
ty are  so  inseparably  eonnecledthaton^  ia  comparatively 
useless  without  the  otJiAr.  The  afanoal  invariable  habit 
of  the  country  is  upon  ae^tlit^;  off  a  son  or  dau|^ter  for 
a  parent  to  give  a  portion  of  his  lands  and  daves  as  a 
provision  for  their  support*  Now,  if  a  parent  should  be 
unnatural  enough  and  dishonest  enough  to  sell  the  same 
property  which  he  had  thus  voluntarily  conveyed,  eould 
it  be  contended  that  the  voluntary  conveyance  of  the 
land  would  be  fraudulent  and  that  of  the  personal  pt^[ier- 
ty  good?  The  Statute  provides  against  conveyances 
^  made  for  the  purpose  and  with  the  intent  to  defraud  It 
is  not  (he  aet  of  conveying  voluntarily  whi<3h  renders  the 
deed  void ;  but  the  intention  with  which  it  js  doaet 
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^rhe  Court  therefore  are  not  to  look  to  the  act  alone,  but 
to  the  motive.  To  be  sure,  the  act  may  be  taken  as  the 
evidence  of  the  motive.  But  not  more  so  in  the  one 
case  than  in  the  other.  And  it  is  difficult  to  compre- 
hend how  even  a  Statute  of  the  British  Parliament  ean 
make  a  person  believe  that  a  conveyance  containing  both 
real  and  personal  estate,  or  cotemporaneous  deeds,  one 
conveykig  real  and  the  other  personal  estate,  attended 
with  pre(*isely  the  same  cireumstances  and  made  for  the 
s«me  objeet,  can  be  good  aa  io  one  and  fraudulent  and 
v^oid  aa  to  the  other.  Neither  can  the  consciences  of 
men  be  thus  shackled  by  the  most  solemn  decisions  of 
Courts.  Courts  may  decide  what  may  be  the  legal  evi- 
dence of  fraud  ;  but  that  being  determined  it  must  be  the 
same  whether  it  relates  to  lands  or  negroes.  I  do  not 
mean  to  be  understood  that  an  inference  of  fraud  is  never 
to  be  drawn  from  the  value  of  the  property.  Thus,  for 
instance,  a  volttnttry  disposition  of  «*tiele9  of  the  first 
necessity,  au^  as  household  furniture,  provisions,  and 
such  like  articles,  of  which  the  donor  is  in  the  habitual 
use,  cannot  &il  to  excite  a  suspicion  of  fraud.  But  it 
would  not  arise  so  much  from  the  nature  of  the  property 
as  from  the  imfffobability  that  a  person  would  gratuitous* 
ly  divest  himself  of  those  articles  which  were  necessary 
for  his  oMm  UBunediate  subsistence.  For  when  he  has  a 
superabundance  even  of  these  articles  it  would  afford  no 
suish  evidence.  The  question  then  is  whether  we  shall 
adopt  the  English  decisions  to  the  whole  extent  to  which 
they  have  gone,  or  whether  we  shall  give  our  own  con** 
striietion  to  the  Statutes,  and  adopt  a  uniform  rule  both 
as  to  real  and  personal  estate,  or  rather  to  enquire  whe- 
ther, what  we  shall  think  a  correct  construction  of  them 
will  not  lead  to  such  tmiforiBity .  With  diat  view  it  wtU 
be  neeessargr  to  reeur  to  the  cases  which  have  been  deci* 
ded  in  our  own  Courts  to  ascertain  how  far  any  principles 
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have  been  settled  by  those  decisions,  and  what  those 
principlefl  are. 

I  do  not  know  that  any  ease  has  arisen  under  the  27tb 
Elizabeth.     I  can  find  none  reported.     With  regard  to 
the  voluntary  transfer  of  personal  property  I  can  iind  but 
two  cases  which  bear  any  analogy  to  this.     The  first  is 
the  caseot  Hamilton  and  Lambright,  Trustees  of  Holman 
vs.  Greenwood,  et.  al.  1  Bay.  173.    In  that  case,  Holman, 
the  husband,  made  over  several  negroes  to  the  PIainti£b 
as  trustees  for  his  wife,  being  considerably  indebted  at 
the  time.     After  having  made  such  voluntary  deed,  he 
gave  a  mortgage  of  the  same  property  to  the  Defendant 
to  secure  a  debt  which  he  owed  previously  to  the  making 
of  the  trust  deed.     And  the  question  was,  whether  the 
trust  deed  was  fraudulent  as  to  the  creditors  and  subse- 
quent purchasers. — That  is  to  say,  whether  the  voluntary 
deed  or  mortgage  should  prevail.     The  reporter  repre- 
sents the  Court  unanimously  to  have  laid  it  down,  that 
fraud,  or  no  fraud,  was  a  matter  under  all  the  circumstan- 
ces, very  proper  for  the  consideration  of  the  Jury,  and 
finally  submitted  the  case  to  them,  who  found  a  verdict 
for  the  plaintiff.     This  then  was  only  the  verdict  of  a 
Jury,  from  which  there  was  no  appeal,  and  cannot  there* 
fore  be  considered  of  very  high  authority.   But  I  presume 
that  there  can  be  but  little  doubt  that  such  a  verdict 
would  not  be  supported  at  this  day.     It  seems  now  to  be 
well  settled  as  a  rule  of  LaWy  that  a  voluntary  deed  is 
void  as  to  existing  creditors  whenever  the  donor  is  largely 
indebted  at  the  time  of  making  the  deed.     Chancellor 
Kent,  in  the  case  of  Read  vs.  Livingston  and  others 
Johnson  C.  C.  481,  goes  so  far  as  to  hold  that  the  least 
indebtedness,  however  small,  will  render  a  voluntary  deed 
void.     And  none  of  the  cases  allow  it  to  prevail  except 
in  cases  of  inconsiderable   debts;  such  for  instance  as 
those  current  expenses  which  every  man  is  supposed  to 
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owe>  and  where  he  has  at  the  time  ample  funds  over  and 
above  the  property  so  given. 

Another  case  bearing  some  analogy  to  this,  it  the  case 
of  Teasdale  ads.  Reabome,  trustee  of  Mrs.  Opie,  2  Bay. 
546.  That  w^s  an  action  brought  by  Rearbom,  as  trustee 
of  Mrs.  Opie,  to  recover  certain  negroes  made  over  to 
him  for  her  use  by  way  of  marriage  settlement  before 
marriage.  The  husband  after  marriage  sold  the  negroes 
to  Teasdale.  But  that  was  an  antinuptial  settlement  made 
in  consideration  of  marri:fge,  and  therefore  was  not  volun- 
tary, but  was  founded  on  what  in  legal  contemplation  is 
a  good  consideration.  The  Court  however  took  the 
occasion  to  declare  that  a  deed  making  provision  for  a 
wife  or  iamily  is  not  void  merely  because  it  is  voluntary, 
f  Vhat  in  order  to  make  it  so,  it  must  be  made  with  a  view 
'  to  defeat  bona  fide  purchasers  or  to  defraud  creditors. 
It  was  further  held  that  the  circumstances  of  the  husband 
being  indebted  to  the  smdl  amount  of  about  twelve  or 
thirteen  dollars  at  the  time  of  the  settlement  did  not 
aflfect  the  case.  The  plaintiff  therefore  was  permitted  to 
recover  a  verdict  against  the  subsequent  purchaser  from 
'  the  husbajnd,  These  cases  therefore  do  not  settle  any 
thing  with  regard  to  the  question  now  under  consderation. 
But  I  apprehend  there  can  be  no  doubt  that  when  oncQ  it 
is  seen  that  a  voluntary  deed  is  intended  to  secure  the 
property  from  the  reach  of  creditors  it  may  abo  be  consi* 
dered  as  fraudulent  itgainst  a  subsequent  purchaser.  The 
fact  that  a  fraud  was  originally  intended,  taken  in  Qon« 
nection  with  the  subsequent  sale,  would  very  well  autho* 
rize  the  inference  that  no  change  of  property  was  intend- 
ed  to  take  place,  and  that  the  right  still  continued  in  the 
donor,  unless  such  gift  should  be  accompanied  by  posses- 
sion separate  and  distinct  from  the  possession  of  the 
donon  Possession  of  personal  property  always  carries 
with  it  evidence  of  title,  and  is  that  kind  of  evidence  of 
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which  a  purchaser  is  bound  to  take  notice.  If,  therefore, 
the  defendant's  testator  had  purchased  during  the  time 
that  NorAs  waa  laboring  under  the  load  of  debt  with 
which  he  was  encumbered  at  the  time  the  trust  deed  was 
made,  I  have  no  doubt  that  the  purchase  ought  to  have 
taken  precedence  of  the  gift. 

2.  The  next  question  is  whether  the  subsequent  pay- 
ment of  the  debts  rendered  the  trust  deed  valid.  And 
here  it  is  to  be  observed  that  a  voluntary  deed  is  always 
good  between  the  parties.  It  is  void  only  as  it  r^rds 
creditors  or  subsequent  purchasers.  It  does  not  lie  in  the 
mouth  of  the  donor  to  say  that  he  intended  it  as  a  fraud, 
and  therefore  the  donee  ^all  not  have  the  benefit  of  it. 
Whenever  therefore  a  deed  is  void  merely  against  credi- 
tors, the  payment  of  the  debts  will  cure  the  defect,  buff 
wh^  it  isjttended  with  cireMmgt^f^^A<j  wbiMiaMtK^riro  I 

abelief  that  no  change  of  property  was  actually  intended  I 
to  take  place  but  that  it  should'revert  tp  the  donor  as  so^on  I 
as  the  debts  were  paid,  the  rights  of  a  subsequent  pur-  j* 
chaser  cannot  be  affected  by  the  payment  of  the  debts. 
Now  what  are  the  facts  in  this  case.     The  debts  were 
never  paid  but  by  a  succession  of  law  suits  and  by  the 
compulsory  process  of  law.     As  soon  as  the  debts  were  ' 
paid,  the  donor  resumed  the  right  of  disposing  of  the  w 
property.    The  plaintiff  did  not  interfere  when  he  was  i  X  ^^' 
about  to  remove  it  to  the  Western  Country.    And  when.  * 
interrogated  by  the  defendant's  testator  with  respect  to 
his  right,  refused  to  give  him  any  satisfaction.     And  ial- 
though  the  conduct  of  defendant's  testator  was  not  alto- 
gether free  from  suspicion,  it  did  net  excuse  the  myste- 
rious conduct  of  the  plaintiff.    Indeed  there  is  reason  to 
believe  that  this  is  a  speculation  on  both  sides,  and  that 
neither  party  has  any  very  strong  claims  upon  the  justice 
of  the  Goprt.     It  is  one  of  those  cases  which  appears  to 
be  so  shrouded  in  obscurity,  that  it  is  difficult  to  discovef 
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Its  merits,  and  furnishes  but  little  ground  for  the  exercise 
of  the  judgment  of  the  Court,  &nd  formed  a  proper  case 
for  the  consideration  of  a  Jury. 

3.  But  let  us  suppose  that  no  actual  fraud  was  inten- 
ded, it  Remains  to  be  determined  whether  the  fact  that 
the  donor  continued  in  possession,  used  the  property  as 
his  own,  and  exercised  every  act  of  ownership  over  it,  and 
enjoyed  the  profits  of  its  labor  is  not  of  itself  in  legal 
contemplation,  sufficient  evidence  of  fraud  to  render  the 
deed  unavailing  against  a  subsequent  purchaser  without 
notice.  And  although  I  do  not  intend  to  give  a  conclu- 
sive opinion  on  that  question,  it  is  one  of  too  much  im- 
portance to  be  passed  over  without  some  consideration. 
It  has  already  been  remarked  that  the  English  decisions 
under  the  27th  of  Eliza,  have  gone  the  whole  length  of 
declaring  that  a  subsequent  sale  to  a  bona  fide  purchaser 
«vcn  with  notice  shall  prevail  against  a  voluntary  deed. 
These  decisions  I  shall  undertake  by  and  by  to  shew  can- 
not be  supported  by  any  just  construction  of  the  statute^ 
But  as  far  as  they  have  gone  to  declare  that  a  subsequent 
sale  to  a  bona  fide  purchaser,  withaut  notice^  shall  itself 
be  evidence  of  fraud  to  avoid  a  voluntary  deed  I  do  not 
know  that  they  have  ever  been  questioned.  And  we 
have  been  so  much  in  the  habit  of  respecting  the  English 
decisions  as  authority  on  all  their  statutes  which  have 
been  made  of  force  here,  that  I  do  not  recollect  that  we 
have  ventured  to  put  a  different  construction  upon  one 
which  has  come  down  to  us  through  a  train  of  decisions 
stamped  tvith  the  approbation  of  the  able  Judges  of  that 
country;  and  although  we  may  not  always  see  the  reason 
on  which  their  decisions  are  founded,  it  is  safer  generally 
to  trust  to  the  experience  of  those  who  by  their  wisdom 
and  learning  are  entitled  to  our  confidence  than  to  our  own 
liasty  views  without  experience.  It  would  seem  to  me 
therefore,  that  unless  we  can  make  a  distinction  between 
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cases  of  real  and  personal  property,  and  I  have  not  beeti 
able  to  discover  any,  we  must  give  effect  to  a  bona  fide  sale 
without  notice  against  a  voluntary  deed.  And  such  I 
think  has  been  the  prevailing  opinion  in  this  State,  as  may 
be  collected  from  the  decisions  to  which  I  have  already 
referred,  as  well  as  others.  It  appears  to  me  also  to  re<^ 
suit  from  the  well  settled  principles  of  law  in  analagous 
cases.  Possession  is  the  highest  evidence  recognized  by 
law  of  a  right  to  personal  property.  A  vendor  continu- 
ing in  possession,  is  regarded  as  to  creditors  or  subsequent 
purchasers  as  the  owner,  against  the  most  solemn  uncom- 
ditional  deed  to  a  bona  fide  purchaser  not  in  possession. 
A  purchaser  from  a  Trustee  without  notice  will  hold  the 
<property  discharged  from  the  trust.  These  are  the  set- 
tled rules  of  the  common  law  to  which  the  common  sense 
ot  the  community  yields  a  ready  assent  froni  the  obvious 
tendency  to  fraud  to  which  a  contrary  doctrine  would 
lead.  It  may  be  said  that  as  the  object  of  the  deed  of 
trust  in  this  case  was  to  make  provision  for  the  wife  and 
children  who  were  living  with  the  donor,  his  possession 
^as  consistent  with  the  terms  of  the  deed,  and  therefore 
fiirnished  no  evidence  of  fraud.  And  it  is  true  that  so 
far  as  a.presun^ption  of  fraud  is  to  be  drawn  from  the  va- 
riance between  the  terms  of  the  deed  and  the  possession, 
the  argument  is  correct.  Whenever  therefore  the  pro- 
perty has  been  kept  for  the  separate  use  of  the  donee,  and 
the  profits  and  labor  reserved  as  an  accumulating  fund  for 
his  benefit,  it  may  repel  the  presumption  of  fraud.  But 
where  it  has  been  kept  and  enjoyed  by  the  donor  as  his 
own  and  for  his  own  benefit  and  when  the  gift  is  eviden- 
cedonly  by  some  deed  locked  up  in  his  desk,  or  made  by 
parol  and  recorded  only  in  the  tenacious  memory  of  some 
family  gossip  to  be  called  up  at  any  indefinite  period,  or 
to  be  forever  buried  there,  as  occasion  may  happen  to  suit, 
such  a  possession  must  be  considered  as  inconsistent  with 
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the  professed  object  of  the  deed  as  if  it  had  been  made 
to  any  other  person  and  ought  to  be  subject  to  the  same 
suspicion.  If  such  gifts  or  conveyances  are  to  prevail 
against  creditors  and  bona  fide  purchasers,  it  is  impossible 
to  foresee  to  what  extent  frauds  may  not  be  carried.  The 
generality  of  expression  used  in  some  of  our  decisions 
would  seem  to  authorize  the  inference  that  when  a  gift 
is  made  by  a  parent  to  a  child,  the  possession  and  use  of 
the  property  by  the  parent  furnishes  no  evidence  of  fraud. 
But  when  those  cases  come  to  be  examined  it  will  be 
found  that  the  decisions  depended  on  the  particular  cir- 
cumstances of  each  case  and  have  settled  no  rule  of  Law 
on  the  subject.  In  the  case  of  Steel  vs.  M'Night,  t  Bay 
64,  k  appeared  that  a  grandfather  made  a  parol  gift  of  a 
Negro  Girl  to  his  infant  grand  child.  The  donor  contin- 
ued in  possesaion  and  used  and  employed  the  slave  as  his 
own  until  his  death.  She  was  then  appraised  and  sold 
as  a  part  of  his  estate  and  afterward  came  into  the  pos* 
session  of  tbe  defendant  as*  a  bona  fide  purchaser.  Eigh* 
teen  years  had  elapsed  before  the  plaintiff  brought  his  ac- 
tion. Yet  under  the  charge  of  the  Court  the  plaintiff 
recovered  and  the  defendant  acquiesced  in  the  verdict. 
I  cannot  help  thinking  that  it  was  a  most  extraordinary 
decision.  But  being  a  mere  circuit  decision  it  is  of  no 
authority.  And  the  case  is  of  no  importance  except  for 
the  mischief  it  has  done  and  the  rich  harvest  which  it 
has  brought  to  the  profession.  The  case  of  Smith  and 
Littlejohn,  2  M^Cord,  362,  was  a  gift  by  a  parent  to  his: 
child.  But  in  that  case  the  donor  was  not  indebted  at  the 
time  of  the  gift,  and  the  creditor  and  subsequent  purcha- 
ser were  aware  of  the  gift  at  the  time  the  debt  was  con- 
tracted. The  case  of  Kid  and  Mitchell,  1  Nott  &  M'Cord 
S39,  was  one  of  a  similar  nature  and  turned  also  upon  the 
evidence  of  notice,  ^o  that  it  does  not  appear  to  me 
that  any  of  our  decisions  stand  in  the  way  of  any  rule 
which  we  m%y  now  think  proper  to  adopt. 
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4th.  It  id  however  contended  that  the  defendftnt^fl  tes- 
tator was  aware  of  the  trust  deed  at  the  time  of  his  pur- 
chase,  which  gives  rise  to  the  question  how  his  title  <0an^ 
be  effected  by  notice.  The  cas^s  in  the  English  books 
which  involve  that  question,  are  Buckle  vs.  Mitchell^  18 
Ves.  116.  Pulvertoft  vs.  Pulvertoft,  lb.  90.  Metcalfvs. 
Pulvertoft,  1  Ves.  and  Beam.  133.  Otley  vs.  Mannings  9 
East  59.  Hill  vs.  Bishop  of  Exeter,  2  Taunt  69,  and  Doe 
vs.  James,  16  East  2 12.  In  thesecases  and  several  others, 
it  is '  held  that  a  purchaser  for  a  valuable  consideratiou 
will  hold  against  a  voluntary  donee  even  though  Jk  liiay 
have  knowledge  of  the  volunt^uy  deed  at  the  time 
of  the  purchase.  And  we  are  now  to  determine  ^hethei* 
these  decisions  are  to  have  a  governing  influenc^jon  our 
judgments.  I  have  already  expressed  my  opyxion  with 
regard  to  the  respect  due  to  the  decisions  kjf  the  Englkb* 
Judges  on  questions  which  have  not  been  the^nb}eclk^of 
decisions  in  our  Courts.  And  although  this  quf  stion  may 
have  been  discussed,  I  do  not  know  that  it  has  ^mr  been  de- 
cided, and  I  am  induced  to  think  that  as  far  as  me  que^t^n 
has  been  considered  our  Courts  have  entertained  diSeffiut 
views  of  the  statutes  of  Elizabeth  fcoiy  4he  English 
Judges.  When  this  case  was  form/^lyJieSflre  this  C^t 
the  question  of  notice  seemed  to  constitute  the  nu)sCiifti- 
portant  feature  of  it.  And  in  the  case  ofjjivi  and  Mitch- 
ell it  is  said  that  a  deed  is  not  void  n^relf  because  it  is 
voluntary;  it  is  so  only  against  creditors  aftid  subsequeAfc 
purchasers  withoui  notice.  There  possibly  may  be  cases- 
where  a  subsequent  purchaser  would  not-  be  affected  by 
notice.  If  the  voluntary  gift  be  actually  fraudulent,  ni 
tice  to  the  subsequent  purchaser  ijmwt  do  away  the 
fraud.  If  the  voluntary  deed^be  a  merf  pretence  and  an 
actual  change  of  property  be  intended  to  take  place,  it 
still  remains  the  property  of  the  ^nopf  and  may  becom^" 
the  property  of  a  subsequent  purctiaser  even  though  he 


may  have  notice  of  the  prior  deed.  But  I  speak  of  casea 
unatteaded  with  any  other  evidence  of  fraud  than  what 
is  to  be  inferred  from  the  subsequent  sale.  If  the  deci- 
sions of  the  English  Courts  bad  come  down  to  us  sup- 
ported and  approved  by  the  experience  of  the  able  Judg** 
es  of  that  coiuitry  and  acqviesced  in  by  our  own  we 
should  not  now  perhaps  be  authorised  to  diareg^id  them. 
But  so  far  from  coming  with  sueh  recommendations^  we 
find  them  depricated  by  all  the  eminent  Judges  of  the 
present  day.  I^  the  case  of  Buckle  va.  Mitdiell,  the 
Master  of  the  Bolls  says^  ''  I  have  great  difficulty  to  per^ 
suade  myself  that  the  words  of  the  statutes  warranted  or 
that  the  piurposes  of  them  required  such  a  construction; 
for  it  is  not  easy  to  conceive  how  a  purchaser  can  be  de- 
frauded by  a  settlement  of  which  he  has  had  notice  be- 
fore he  maJies  the  purchase,  18  Yes.  110."  In  the  case 
of  Pulvertoft  vs.  Pulvertoft,  lb.  79,  the  Lord  Chancel- 
lor observes,  ^^  the  construction  put  upon  the  statutes  is 
siii^lar,  that  a  man  paying  what  in  other  cases  is  called 
paying  an  obi^ation  of  nature  should  be  considened  a» 
within  the  penalty  of  these  acts."  In  the  case  of  Otley 
vs.  Man  wig,  9  East  70,  Lord  EUenboroiigbufies  the  same 
language.  Lord  Mansfield,  also,  in  the  case  of  Boshet 
vs.  Martyn,  1  New  Rep.  332,  expresses  his  regret  that 
su^h  a  decision  had  ever  been  made.  I  think,  there£9re, 
that  the  question  is  still  open  for  aur  consideration,  and 
that  we  are  at  liberty  to  put  our  own  construction  upon 
these  statutes^  notwithstaadiog  the  unanimoua  decisions 
which  hajire  taken  place  upon  them  in  England  and  per- 
haps in  the  other  States^  The  English  Judges  do  not  t 
now  follow  their  own  decisions  because  they  are  ccmsis- 
tent  with  the  letter  or  spirit  of  the  Statutes,  but  because 
they  have  so  long  prevailed  as  to  have  become  the  ruI|^.of 
property  and  that  to  reverse  them  would  be  productive 
of  more  mischief  than  to  persist  in  an  error.    Chancel- 
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lor  Kent  also  says  he  inclines  to  the  modern  opinions  ex- 
pressed by  the  English  Judges,  but  that  a  contrary  doc- 
trine has  now  taken  too  deep  root  to  be  shaken.  But  it 
cannot  be  said  to  have  taken  root  here.  Happily  for  us 
it  has  never  been  planted  in  this  State.  And  the  ques* 
tion  now  is  whether  we  shall  follow  decisions  which  are 
admitted  to  be  wrong  or  whether  we  shall  profit  by  the 
experience  of  those  distinguished  Judges  whose  opinions 
are  entitled  to  so  much  respect,  and  avoid  their  errors. — 
The  professed  object  of  the. Statutes  10  to  avoid  deceit- 
ful andcovenous  conveyances,  made  with  the  intent  and 
for  the  purpose  of  defrauding  creditors  and  bona  fide  pur- 
chasers. But  a  deed  intended  to  provide  for  those  for 
whom  we  are  bound  by  the  obligations  of  nature  to  pro- 
vide, is  not  fraudulent  merely  because  it  is  voluntary; 
and  he  cannot  be  considered  a  bona  fide  purchaser  who 
knowing  of  such  voluntary  conveyance  combines  with 
the  donor  thus  dishonestly  to  defeat  his  own  benevolent 
act.  He  cannot  be  defrauded  who  purchases  with  the 
knowledge  of  a  pre-existing  deed,  but  ought  to  be  consi- 
dered as  an  actor  in  the  fraud  rather  than  the  voluntary 
donee.  And  such  seemed  to  be  the  opinion  of  the  court 
in  the  case  of  Kid  &  Mitchell  above  referred  to. 

It  only  remains  then  to  be  determined  whether  defen- 
dant's testator  knew  of  the  plaintiff^s  claim  at  the  time  of 
his  purchase.  I  think  there  are  strong  reasons  to  believe 
that  he  had  such  notice.  And  that  was  the  principal 
ground  on  which  the  former  new  Irial  was  granted.  Tlie 
cause  was  tried  in  the  first  instance  before  me.  I  was  not 
satisfied  with  the  instructions  whicih  I  had  given  to  the 
jury  on  that  point,  and  was  therefore  in  favour  of  granting 
a  new  trial.  The  case  Las  now  undergone  a  secend  in- 
vestigation under  all  the  advantages  afforded  by  a  former 
trial.  The  evidence  of  fraud  was  much  stronger  on  the 
last  trial  than  the  fii^t  and  the  evidence  of  notice  I  think 
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not  80  strong.  It  is  probable  tfaat  the  Jury  have  had  the 
benefit  of  all  the  light  of  which  the  case  is  sttsceptiUe, 
and  having  found  two  concurrent  verdicts,  I  do  not  think 
the  Court  ought  agam  to  interfere.  The  motion  is  there* 
fore  refused.  New  trial  refu$ed. 


Georg£  Cotchet  vs.  Dixon  Executrix  of  Dixobt. 

The  declarations  of  a  witness,  that  he  is  interested  in  the  event 
,   of  a  suit  are  not,  per  se,  sufficient  to  deprive  the  party  by  whom 
he  is  called  (»f  the  benefit  of  his  examination. 

To  exclude  a  witness,  it  is  not  enough  that  he  has  an  interest  in 
the  subject  matter  of  litigation,  it  must  be  an  interest  in  the 
event  of  the  particular  cause. 

If  the  witness  is  not  a  party  td  the  suit,  the  presumption  is  in 
favour  of  his  admissilnlity,  and  the  party  objecting  must  shew 
his  interest,  which  he  may  do  by  examining  the  witness  on  his 
voir  dire,  or  by  evidence  aliunde. 

This  was  an  action  on  the  case  for  selling  to  the  plain- 
tiff an  unsound  negro.  John  Thomas  was  offered  as  a 
witness  for  the  plaintiff.  Defendants  attorney  objected 
to  his  testimony  on  the  ground  of  interest,  and  to  sujqwrt 
this  allegation  called  upon  other  witnesses,  who  stated 
that  Thomas  had  previously  said  he  was  interested. 
The  plaintiff's  counsel  insisted  that  Thomas'  previous 
declarations  of  interest  did  not  render  him  incmnpetent 
and  still  offered  him  as  a  witness.  The  Court  rejected 
him.  The  plaintiff's  counsel  then  offered  to  swear  Tho- 
mas on  his  voir  dire  in  relation  to  his  iiiterest,  which  the 
Court  also  i^efused.  The  plaintiff's  counsel  then  offered 
Thomas'  release  of  all  claims  and  damages  against  the 
defendant,  which  the  Court  also  refused. — He  then  sub- 
mitted to  a  nonsuit  with  leave  to  set  it  aside  in  the  Court 
of  Appeals  on  the  ground,  that  Thomas'  previous  dedara* 
tions  ot  interest  did  not  render  him  incompetent,  and  that 
he  should  have  been  examined  on  his  voir  dire  as  to  his 
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interest ;  and  that  his  release  should  have  been  received 
for  the  purpose  of  rendering  himeompetent. 

Ofeggy  for  the  motion,  cited  2  Starkie  onEvid.  767. 

Peartsen^  contra. 

CiTRiA  per  Johnson,  J.  On  the  questions  which  have 
arisen  in  this  case  there  has  been  great  diversity  of  opin- 
ion, and  the  decided  cases  are  so  directly  opposed  to  each 
other,  that  in  the  adjudication  of  our  own  Courts  it  will 
be  necessary  to  have  resort  to  principle  as  the  only  safe 
umpire  between  the  authorities  which  are  arranged  on 
the  different  sides.  In  Calston  vs.  Nickels,  1  Ha.  and 
J.  105,  the  declarations  of  a  witness  that  he  was  interest- 
ed in  the  event  of  the  suit  were  admitted  in  evidence  on 
an  objection  to  his  competency.  A  case  corresponding 
with  this  in  every  respect  and  in  which  the  Court  not 
only  said  that  the  witness  was  excluded  by  his  declara- 
tions, but  th^t  his  competency  was  not  restored  by  a 
release  is  anonymously  reported  in  2A.  Hayu.  840.  On 
the  other  hand,  in  Femslei  vs.  Carlin,  3  Serg.  &  Rawie 
130,  and  Pierce  vs.  Chase,  8  Mass.  R.  487,  it  was  held 
that  the  witness  was  not  excluded  by  his  own  declara. 
tions  of  interest.  Without  pursuing  this  collision  fur« 
ther,  it  will  be  sufficient  to  refer  to  a  note  in  Metcalf's 
Ed.  of  Staiide's  Treastise  on  evidence,  2d  vol.  page  767, 
where  all  the  cases  are  collected.  The  questions  may 
be  stated  thus. 

First :  Whether  the  previous  declarations  of  a  witness 
that  hi^  is  interested  in  the  event  of  the  suit,  is  such 
evidence  of  interest  as  will  exclude  him  from  beibg  a 
witness.  Secondly :  Whether  he  is  a  competent  wit- 
ness for  the  party  by  whom  he  is  called  in  the  investiga- 
tion of  that  fact.  ^ 

As  to  the  first,  the  law  recognises  but  one  mode  of 
establishing  a  fact  by  parol  proof,  and  that  is  by  the  exa- 
mination of  a  witness  ore  tenus,  sworn  to  speak  the  truth. 
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and  hence  the  rule  that  declarations  of  third  persons  are 
inadmissible.     The  declarations  of  a  party  when  they 
operate  against  his  interest  are  admitted  on  the  presump< 
tion  that  they  are  best  acquainted  with  their  own  rights, 
and  judging  from  the  known  influence  which  interest 
exercises  over  the  human  mind  it  is  a  fair  inference  that 
he   would  not  make  such  a  declaration  unless  it  was 
founded  in  truth.     And  for  the  same  reason  they  cannot 
be  used  in  evidence  for  him.     So  far,  therefore,  as  this 
exception  can  be  regarded  as  a  departure  from  the  princi- 
ple, it  hns  no  application  to  the  declaration  of  strangers. 
In  the  apph'cation  of  the  principle  to  the  question  under 
consideration,  it  will  be  necessary  to  ascertain  the  effect 
and  operation  of  the  declaration  on  the  rights  of  the  par- 
ties.— ^The  witness  is  not  a  party  in  the  suit,  and  the 
defendant  offers  in  evidence  his  declaration,  the  effect  of 
which  is  to  deprive  the  plaintiff  of  the  means  of  recover- 
ing his  right. — But  let  us  change  the   situation  of  the 
parties,  and  suppose  that  in  this  investigation  the  matter 
in  dispute  involved  the  rights  of  the  plaintiff  and  the  wit- 
ness, or  the  rights  of  tbe  defendant  and  the  witness.     In 
the  first  case,  they  are  the  declarations  of  the  one,  opera 
ting  in  his  own  favour;  and'in  the  next,  the  defendant 
would  be   destroying  his  own  right  by  proof,  that  the 
right  was  in  the  witness — so  that  in  any  possible  modifi- 
cation of  the  principle  the  declarations   of  the  witness 
cannot  be  regarded  as  evidence  of  interest  in  himself. 
But  there  is  another  objection  to  their  admissibility, 
noticed  by  Mr.  Metcalf  in  the  note  before  referred  to. — 
It  assumes  the  truth  of  statements  made  by  persons  other 
than  the  party  himselfy  not  sanctioned  by  oath  or  the 
forms  of  law,  and  enables  a  reluctant  and  unprincipled 
witness  to  deprive  a  party  of  the  benefit  of  his  testimony 
at  his  pleasure.     I  come,  therefore,  to  the  conclusion, 
that  the  declaration  of  a  witness  that  he  is  interested  in 
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the  event  of  the  suit  are  not  per  se  sufficient  to  deprive 
the  party  by  whom  he  is  called  of  the  benefit  of  his  ex- 
amination. 

On  the  second  ground,  to  exclude  a  witness  from  giving 
evidence,  it  is  not  enough  that  he  has  an  interest  in  the 
subject  matter  in  litigation^ — it  must  be  an  interest  in  the 
event  of  the  particular  cause.     And  it  is  a  general  pre- 
sumption arising  oUt  of  the  nature  of  the  thing,  that  all 
persons  so  interested  are  parties.     There  are,  it  is  true^ 
very  many  cases  in  which  there  may  be  disqualifying 
interests,  and  in  which  it  is  not  necessary  that  their 
names  should  appear  on  the  record ;  but  the  presumption 
of  competency  still  attaches,  so  far  as  to  throw  the  onus 
of  shewing  the  interest  on  him  who  raises  the  objection. 
This  he  may  do,  either  by  purging  the  witness  on  his 
voire  dire,  or  by  evidence  aliunde.     But  until  the  fact  of 
his  interest  is  established  by  the  judgment  of  the  Court, 
pronounced  on  the  matter,  the  presumption  must  prevail ; 
and  it  wo'jid  seem  to  follow,  that  until  his  interest  was 
established  he  ought  to  be  examined.    The  examination 
of  the  witness,  on  the  question  of  his  interest,  is  strongly 
supported  by  necessity — assuming  that  he  has  no  inter- 
est, and  such  has  been  before  shown  is  the  legal  pre- 
sumption.    It  could  not  be  anticipated  that  the  objection 
Would  be  raised,  or  that  the  party  by  whom  he  was  called 
could  come  prepared  to  repel  evidence  on  that  subjectj 
and  in  such  situation  the  witness  himself  would  be  more 
likely  to  furnish  explanations  of  circumstances  tending 
to  shew  an  interest,  than  any  thing  else  which  the  party 
would  be  able  to  furnish.     The  danger  of  allowing  a  wit- 
ness to  give  evidence  who  is  suspected  to  have  an  interest 
in  the  event  of  a  suit,  even  on  the  question  of  interest, 
has  not  been  overlooked  on  making  up  this  opinion.     It 
is  thought,  however,  that  a  sufficient  security  against  it 
will  be  found  in  permitting  the  circumstances  tending  to 
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shew  his  interest,  to  be  ysed  on  the  score, of  credibility* 
And  this  view  is  certainly  more  in  consonance  with  the 
modern  improvements  on  the  rules  of  evidence,  which 
incline  to*  their  admissibility. 

Nonsuit  set  aside. 


KiNSLER  vs.  Kyzer,  ct.  al. 

In  an  action  against  the  bail,  on  bail  bond,  the  judgment  against 
the  principal  constitutes  the  true  measure  of  damages. 

The  case  of  Bryce  vs.  Morton,  was  tned  upon  a  writ  of  ^nauii-y , 
where,  if  the  plaintiff  does  not  prove  the  extent  of  his  oama-    • 
ges,  the  jury  may,  at  their  discretion,  give  merely  nominal 
damages.    But  the  application  of  the  rule,  even  to  that  case, 
is  questionable. 

This  was  an  action  of  debt  on  a  bail  bond.  After  a 
ea.  sa.  had  been  issued,  and  after  the  Court  to  which  tho 
Writ  in  (his  case  was  returnable,  the  bail  offered  to  sur« 
render  the  principal. 

James,  J.  who  heard  the  case,  charged  the  jury  that  it 
was  too  late  to  surrender  the  principal  and  tKat  the  bail  * 
were  fixed,  and  that  the  measure  of  damages  was  the>  * , 
amountof  the  judgment  and  costs  in  the  case  against  the 
principal. 

The  jury  found  for  the  plaintiff,  the  amount  of  the  . 
judgment  and  costs  against  the  principal..  . 

BuileTy  for  the  defendant,  moved  for  a  new  trial,  on  th^ 
ground  of  error  in  the  charge  of  the  judge.  He  cited  the 
case  of  Bryce  vs.  Morton,  1  Nott  and  M'Cord,65. 

M^Clintock  and  M^Cord^  contra. 

Curia  per  Johnson,  J.  This  Court  concurs  in  opinion 
with  the  presiding  Judge,  that  in  an  action  against  bail^ 
the  judgment  against  the  principal  constitutes  the  true 
measure  of  damages. — Murdon  vs.  Parman,  1  M'Oord, 
138.     The  case  of  Bryce  vs.  Morton,  1  Nott  and  M'Cord 
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65,  relied  on  by  the  counsel  for  the  motion,  does  not  sus« 
tain  the  position  taken.  Without  saying  more  of  that 
case,  it  will  be  sufficient  to  remark,  that  it  was  upon  a 
writ  of  enquiry,  in  relation  to  which,  as  a  general  rule, 
when  the  plaintiff  does  not  prove  the  extent  of  his  dam- 
ages, the  jury  may,  in  their  discretion,  give  those  that 
are  merely  nominal.  Its  application  to  th^t  case  may 
perhaps  be. questionable;  and  that  it  is  not  to  this,  can 
admit  of  no  doubt.  This  is  ai)  issue  and  the  proof,  so 
far  as  appears  from  the  report,  was  plenary,  and  the  jury 
was  bound  to  find  the  verdict  they  did. 

New  trial  refused. 


LAW  CASES 

ABGUEO  AND  DISTERMIKED  IN 

THE  COURT  OF  APPEALS, 

OF 

SOUTH  CAROLINA, 

IN 
NOVEMBER  TERM,  CHARLESTON,  1827. 


JUDGES   PIl£S£NT. 


Hon.  ABRAHAM  NOTT,  Presiding  Judge. 
Hon,  C.  J.  COLCOCK, 
Hon.  DAVID  JOHNSON. 


The  State  vs.  Farlet. 


A  libel  is  a  censorious  or  ridiculins  writing,  picture  or  sign, 
published  with  a  mischievous  and  malicious  intent,  towards 
government,  magistrates,  or  individuals. 

On  an  indictment  for  a  libel,  words  ^oken  by  the  defendant 
cannot  be  given  in  evidence,  in  support  of  the  innuendoes. 

The  following  words  were  held  not  libelous,  ''As  Mrs.  Rejnal 
savs  she  has  been  most  cruellv  censured  without  a  cause, 
which  is  absolutely  false,  I  would  advise  her,  &c.'* 

So,  *'  I  would  advise  her  to  beware,  lest  facts,  which  are  stub- 
bom  things  be  brought  to  light,  and  you  will  then  see  who 
you  keep  under  your  roof,"  was  held  not  libellous. 

There  must  be  a  malicious  and  mischievous  intent  to  constitute 
a  libel. 
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This  was  an  indictment  for  a  libel. — The  writing  set 
out  in  the  indictment  was  the  following  letter  from  the 
defendant  to  William  Rouse,  in  whose  house  the  prosecu- 
tnX|Jane  Rejnal,  lived : — '^  Dear  Sir,  as  Mrs.Reynal  sajs 
si^has  been  most  cruelly  censured  without  a  cause,  which 
is  absolutely  false,  I  would  advise  her  to  beware,  lest 
facts,  which  are  stubborn  things,  be  brought  to  light,  and 
you  will  then  see  who  you  keep  under  your  roof.     She 
need  not  go  among  her  female  friends  and  say  she  has 
been  cruelly  censured,  as  from  her  general  character, 
which  is  perfectly  and  universally  known,  we  are  sure  to 
hear  all  she  says;  yours,  &c.  John  Farley."    The  indict- 
ment commenced  with  the  usual  declarations,  as  in  cases 
of  slander,  that  the  prosecutrix  was  of  good  fame  and  repu^ 
tation,  and  beloved  by  all  her  neighbours,  &c.  and  not  guil- 
ty of  the  crimes  of  murder,  theft  and  adultery,  or  any  of 
them;   but  that  she    held  the    good  esteem  of  many 
good  citizens,  and  among  others  of  William  Rouse,  the 
grand-father  of  the  prosecutrix's  husband,  William  Rey- 
nal,  and  that  she  enjoyed  the  confidence  of  the  said 
Rouse  to  such  a  degree  that  he  permitted  her  to  live  in 
his  house  and  family,  and  that  the  said  John  Farley,  be- 
fore publishing  the  writing  complained  of,  and  his  wife 
Agnes,  had  raised  and  circulated  certain  false  and  slan- 
derous reports  of,  and  concerning  the  said  prosecutrix, 
that  she  was  guilty  of  adultery,  murder  and  theft,  which 
reports  came  to  the  hearing  of  the  said  Rouse,  among 
other  good  citLiens,  to  whom  the  said  prosecutrix  com- 
plained thereof,  and  of  the  conduct  of  the  said  Farley  and 
wife,  in  attempting  by  such  base  means  to  injure  her  char- 
acter, the  said  John,  wickedly  and  maliciously  and  contri- 
ving, &c.  to  injure,  &c  and  to  cause  her  to  bo  turned  out 
of  doors  by  the  said  Rouse,  and  to  induce  him  to  bolieve, 
&e.  on  the  day,  &c.  a  certain  false  and  libellous  writing, 
Seethe  defendant  made,  framed  and  published,  &c.  of, 
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and  concerning  the  said  prosecutrix,  the  ^mting  com- 
plained of,  (setting  out  at  the  same  time  the  letter,  with 
the  usual  innuendoes,)  and  that  if  she  denied  the  reports, 
that  he,  the  deiendant,  would  prove  them,  and  that  ahe, 
the  prosecutrix,  was  guilty  of  a  falsehood,  and  that  ifflie 
said  Rouse  knew  her  crimes  he  would  turn  her  out  of 
doors. 

On  the  trial  of  the  case,  evidence  was  offered  to  prove 
that  the  defendant  had  uttered  the  verbal  slanders  charged 
in  the  indictment,  which  evidence  being  objected  to  hy 
defendant's  counsel,  was  rejected  by  Richardson,  J.  pre- 
siding. 

William  Rouse  was  then  sworn  as  a  witness  on  the 

part  of  the  State. — He  said,  he  believed  the  paper 
then  shewn  to  him  (the  supposed  libel)  to  be  in  the  de- 
fendant's hand  writing — that  it  was  sent  open — ^that  Mrs. 
Reynal  received  it  and  delivered  it  to  witness — that  she 
lived  with  witness  and  had  his  confidence — ^that  he,  the 
witness,  made  no  answer  to  the  letter,  and  that  the  letter 
related  to  Mrs.  Reynal.  This  was  all  the  testimony  given, 
and  his  Honour,  in  charging  the  Jury,  stated  to  them,  that 
the  words,  ^^  as  Mrs.  Reynal  says,  she  has  been  cruelly 
eensured  without  a  cause,  which  is  absolutely  false," 
contained  in  the  paper,  necessarily  imported  that  Mrs. 
Reynal  was  a  liar  and  were  clearly  libellous.  The  Jury 
under  the  charge  of  the  Court,  found  the  defendant  guilty, 
and  the  defendant  appealed,  and  moved  to  arrest  the 
judgment,  or  for  a  new  trial. 

Rice^  for  the  defendant,  contended  that  the  paper  char- 
ged to  be  a  libel,  was  not  libellous  in  itself,  and  that  there 
were  no  circumstances  or  facts  connected  with  it,  either 
alleged  in  the  indictment,  or  proved  on  the  trial,  to  make 
the  letter  libellous.  That  the  indictment  was  defective 
in  alleging  the  supposed  libel,  to  be  to  the  great  scandal, 
infamy  and  disgrace  "of  the  said  Jane  Farley,"  and  not 
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^^  of  the  said  Jane  Reynal."  That  there  was  no  sufficient 
proof  on  the  trial,  of  the  defendant's  having  written,  or 
published  the  supposed  libel.  That  the  inuendoes  in  the 
indictment  referred  to  the  previous  averments,  and  proof 
of  those  averments  having  been  decided  to  be  inadmissi- 
ble, the  foundation  upon  which  the  paper  was  by  the 
record  proposed  to  be  made  libellous  was  destroyed,  and 
the  presiding  Judge,  on  that  ground,  should  have  directed 
the  Jury  to  acquit  the  defendant ;  and  that  the  opinion 
expressed  by  the  presiding  Judge  to  the  Jury,  that  the 
words,  ^^  as  Mrs.  Reynal  says  she  has  been  cruelly  cen- 
sured without  a  cause,  which  is  absolutely  false,"  neces- 
sarily imported  that  Mrs.  Reynal  was  guilty  of  falsehood, 
and^were  clearly  libellous,  was  incorrect,  as  the  words 
were  susceptible  of  a  meaning  perfectly  innocent,  and 
were  in  no  sense,  justly  imputable  to  them,  libellous. — 
That  the  verdict  of  the  Jury  was  contrary  to  the  evidence, 
and  particularly  in  finding  the  defendant  guilty  of  publish- 
ing the  libel,  with  the  meaning  affixed  to  it  in  the  indict- 
ment, when  the  facts  by  which  that  meaning  was  to  have 
been  made  out  were  not  proved,  and  the  evidence  ofTered 
to  that  point,  rejected  by  the  Court.  That  the  circum- 
stances of  the  case  rebutted  the  presumption  of  malice  in 
the  defendant,  and  the  purposes  for  which  the  letter  was 
intended,  exempted  it  from  the  charge  of  libel. 

PetigrUj  attorney-general,  contra. 

Curia  per  Johnson,  J.  The  evidence  offered  in  sup- 
port of  the  inuendoes  contained  in  the  indictment  against 
the  defendant,  was,  and  I  think  very  properly,  rejected 
bv  the  Court ;  but  the  verdict  is,  notwithstanding,  right, 
ti  the  paper  writing  set  forth  contains  within  itself,  with- 
out the  aid  of  the  inuendoes,  libellous  matter.  The  inuen- 
does maybe  rejected  as  surplusage.  Such  is  the  rule  laid 
down  in  the  case  of  Roberts  vs. Camden,  9  East. 95,  and  for 
the  purposes  of  this  motion,  it  was  enough  to  inquire 
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\iirli^ther  the  paper  writing  here  set  out  f'id  not  contain 
such  matter.    To  ascertain  this,  it  will  be  necessary,  fiist^ 
to  determine  what  a  libel  is.     In  Villars  vs.  Monsley,  2 
Wilson  403.  Wilmot,  C.  J.  says,  if  a  man  deliberately 
and  maliciously  publish   any  thing  concerning  another; 
which  renders  him  ridiculous,  or  tends  to  hinder  others 
from  associating  or  having  intercourse  with  him,  an  ac- 
tion lies.  But  a  more  comprehensive  and  perhaps  a  more 
correct  definition  is  given  by  Counsellor  Hamilton  in  the 
case  of  the  People  vs.  Croswell,  3  Johnson,   334,   and 
is  recognized  by  the  Supreme  Court  of  New-York,  in 
Steele  vs.  Southwick,  9  Johnson,   215.      A  libel,  says 
he,  is  a  censorious  or  ridiculing  writing,  picture,  or^lgn^ 
made  with  a  mischievous  and  malicious  itdent  towards 
government,  magistrates  or  individuals.     We  will  IaOW 
proceed  to  examine  this  paper  with  reference  to  these 
definitions,  and  enquire  whether  it  contains  any  thing 
which  iS|  perse,  libellous.     The  affirmative  rests  on  the 
assumptions— 1st.  That  it  contains  a  direct  and  positive 
charge  that  the  prosecutrix,  Mrs.  Reynal,  had  been  guilty 
of  telling  a  falsehood,  upon  which  the  opinion  of  the  pre- 
siding Judge  turned.     But,  I  think,  that  conclusion  does 
not  necessarily  follow  from  the  expressions  themselves, 
nor  is  there  any  thing  connected  with  them  to  aid  that  con- 
struction. The  language  is,  ^^  As  Mrs.  Reynal  says  she  has 
been  most  cruelly  censured  without  a  cause,  which  is  abso- 
lutely false,  I  would  advise  her,"  &c.    Now,  although  it 
may  be  posssible  to  torture  this  expression  into  a  charge  a- 
gainst  her,according  to  its  obvious  meaning  and  natural  im- 
port, it  is  a  simple  negation  of  a  charge  made  against  him, 
that  he  had  cruelly  censured  her  without  a  cause ;  andal- 
tho'  the  language  is  not,  perhaps,  the  most  courtly,  the  idea 
conveyed  is,  that  he  had  not  censured  her  without  a 
cause.     In  the  case  of  Steele  vs.  Southwick,  9  John** 

son's  Rep.  416,  the  Court  assume  it  as  a  principle  univer- 
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sally  admitted  and  well  understood,  that  a  publication 
simply  denying  charges  imputed  to  the  author  and  confin- 
ed exclusively  to  that  object,  is  not  libellous  whatever 
may  be  its  contents.  The  malicious  and  mischievous 
intent  necessary  to  a  libel  is  wanting.  The  motive  is  the 
vindication  of  himself,  and  not  to  render  his  accuser  ridi- 
culous, or  to  hinder  others  from  associating  or  having 
intercourse  with  him,  as  in  the  definition  of  Chief  Justice 
Wilmot,  nor  is  it  censorious  according  to  Counsellor 
Hamilton. 

The  second  assumption  is,  that  the  insinuation  that  she 
was  an  unfit  inmate  of  Colonel  Rouse^s  house,  to  whom 
the  letter  was  addressed,  is  libellous.  Here,  again,  we 
have  nothing  to  aid  us  in  the  interpretation.  The  lan- 
guage is,  '^  I  would  advise  her  to  beware,  lest  facts,  which 
are  stubborn  things,  be  brought  to  light,  and  you  will 
then  see  who  you  keep  under  your  roof,"  &c.  Now, 
here  there  is  no  specific  charge  against  her  that  is  either 
immoral  or  criminal,  or  that  would  necessarily  exclude 
her  from  society;  but  we  aie  left  to  conjecture  the  worst, 
or  to  fancy  some  error  or  foible  which  the  writer  might 
have  supposed  he  had  detected  in  her,  but  which  she  her- 
self, and  the  majority  of  mankind,  might  have  esteemed  a 
virtue.  Let  us  suppose,  for  instance,  that  the  insinuation 
was  founded  on  the  belief  that  she  was  a  prude,  or  that  she 
professed  the  Roman  Catholic  faith,  who  but  a  libertine, 
or  an  intolerant  bigot,  would  impute  this  to  her  as  a  crime 
or  immorality,  and  yet  from  any  thing  that  appears,  this, 
or  something  like  it,  might  have  been  the  motive  ;  but 
on  the  contrary,  it  miglu  have  had  reference  to  the  most 
criminal  charges,  and  the  objection  is  not,  that  it  does  not, 
but  that  it  has  not  been  made  to  appear.  Nothing  but 
that  which  is  criminal,  immoral  or  ridiculous,  can  be  li- 
b  Itous,  and  it  is  incumbent  on  the  prosecution  to  stamp 
that  character  on  this  transaction.     There  is  nothing  in 
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the  paper  itself,  or  extriDsic  of  it,  which  has  been  brought 
to  light  to  fix  its  character.  It  contains  in  itself  no  spe- 
cific charge  of  any  thing  immoral  or  criminal,  or  which  is 
calculated  to  render  the  prosecutrix  ridiculous,  or  to  ex- 
clude her  from  society,  and  is  not,  therefore,  libellous.  On 
these  grounds,  therefore,  the  motion  must  prevail,  and 
the  consideration  of  the  other  grounds  stated,  are  render- 
ed unnecessary.  Nemo  trial  granted. 


CoRB£TT  vs.  Lucas  &  Dottsbsb. 

Every  valid  contract  mu&t  have  a  good  or  valuable  considera- 
tion,  and  when  set  out  in  pleading  either  as  the  foondationof 
an  action  or  by  way  of  defence  it  must  appear  on  the  record. 

There  can  be  no  such  thing  as  a  release  after  contract  broken, 
except  by  deed,  and  it  must  be  so  pleaded. 

A  party  may  bind  himself  by  parol  to  release,  but  it  must  be  on 
sufficient  consideration,  and  although  such  a  contract  may  fiir- 
nish  sufficient  ground  of  defence,  as  payment,-  accord  and  sat 
ii^faction,  &c.  yet  technically  it  is  not  a  release'. 

If  the  release  is  under  seal,  it  implies  a  consideration,  otherwise 
if  not  under  seal,  and  the  consideration  must  be  proved. 

This  was  an  action  brought  on  a  joint  note  against  Lu* 
cas  &  Dotterer,  as  co-partners.  Belore  the  trial  Lucas 
died,  and  his  death  was  suggested  on  the  record.  Dotte- 
rer  pleaded  a  several  special  plea,  that  since  the  time  of 
the  making  of  the  said  note  and  as  it  appeared  on  the  face 
of  the  proceedings,  since  it  became  due,  Corbett  the 
plaintiff  had  discharged  Lucas  one  of  the  partners;  and 
so  claimed  the  benefit  of  that  discharge  as  a  release  in 
law  to  himself;  but  he  omitted  to  state  that  the  release 
or  discharge  was  under  seal.  Whereupon  the  plaintiff 
demurred  generally,  and  on  joinder  in  the  demurrer,  the* 
case  was  argued  before  Mr.  Justice  Gantt,  who  overrul- 
ed the  de    lu.cr. 

H.  S.  Legare  for  the  plaintiff  a{qpealed,  and  in  favour 
of  the  demurrer  made  these  points,  viz.  That  the  rule  of 
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pleading  was  express,  that  where  a  debt  is  due,  the  te* 
lease  must  in  all  cases  be  pleaded  as  under  seal;  and  se^ 
Gondly,  that  there  is  no  such  thing  known  to  the  commott 
law  as  a  release  not  under  seal.     It  appeared  on  the  face 
of  the  record  that  this  debt  was  due,  when  the  discharge 
is  said  to  have  been  made  and  the  discharge  could  onl}^ 
be  by  deed,  and  must  have  been  so  pleaded  even  by  Lu- 
cas, a  fortiori,  where  it  is  a  joint  maker  who  wishes  to 
have  the  benefit  of  a  release  in  law.     The  rule  of  plead- 
ing was  to  be  found  in  Lawes  on  Assumpsit,  039,  635, 
641.     ^^  If  the  release  be  made  after  the  promise  broken, 
it  must  be  pleaded  as  under  seal."    Now  the  greatest 
atress  is  to  be  laid  upon  a  rule  of  pleading  which  like  a 
maxim,  is  an  authority  not  to  be  impeached  or  question- 
ed     It  not  only  shews  what  the  law  is,  but  what  has  been 
universally  and  uniformly  recognised  as  law.  As  Ld.Coke 
expresses  it.    '^  Note,  one  of  the  best  arguments  or  proofs 
in  law  is  drawn  from  the  right  entries  or  course  of  plead- 
ing,forthc  law  itself  speakethby  goodpleading,and  there- 
fore Littleton,  Sec.  170,  saith,  "  It  is  proved  by  the  plea- 
ding, &ic."  as  if  pleading  were  ipsiuskgia  viva  vox.     Co. 
lit.  1 15,  b,  ( 126  a.  283  a.  17  a.  10  Co.  88,)  and  in  the  same 
place  ( 1 1 5,  b,  Co.  lit. )     Ld.  Coke  mentions  the  original 
lorits^  as  together  with  Year  Books,  Reports,  &c.  one  of 
the  great  sources  from  which  we  are  to  derive  our  know- 
ledge of  the  common  law.  / ^  .^/ ^\,  rsn 

So  in  May  vs.  King,  lidJkijiinr^SOf  which  was  inddnia^ 
tu3  assumpsit,  defen  la.il  uleaded  that  there  had  been  va- 
rious dealings,  &c.  and  that  in  consideration  of  defendants 
promise  to  pay  the  balance  found  due  on  the  account,  the 
plaintiff  did  discharge  him  of  the  debt.  In  giving  judg- 
ment on  demurrer,  Holt,  C.  J.  observed  that  although  ft 
promise  before  breach  might  be  discharged  by  parol,  yet 
that  afterwards  it  cannot  l>e  discharged  but  by  deed  by 
any  rew  agreement  without  satisfaction,  and  if  the  pai^ 
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ties  without  coming  to  an  account  agree  to  be  quit  against 
each  other,  it  is  clearly  not  a  suflScient  plea,  nor  need  it 
be  shewn  for  cause  of  demurrer^  (that  is.  general  demur- 
rtr  is  good.)  And  he  also  observed  that  the  case  quoted 
out  of  the  Mud.  Rep.  (Milward  vs.  Ingram,  1  Mod.  205,) 
was  the  first  of  the  kind,  and  by  his  consent  should  be  the 
last;  for  it  was  nothing  like  a  bond  accepted  by  the  plain- 
tiff  in  satisfaction,  &c.  which  though  no  payment  be 
made,  yet  being  a  security  under  sealj  extinguishes  the 
original  simple  contract  debt;  and  so  in  ofher  cases,  ac« 
count  stated,  agreement  to  account,  &c.  have  been  held 
insufficient  pleas.  So,  Co.  Lit.  373,  a.  In  some  cases 
the  law  will  adudt  no  proof  except  that  which  the  law 
presvmethy  as  if  a  rent  be  behind  for  20  years  and  the  lord 
make  an  an  acquittance  for  the  last  that  is  due,  all  the  rest 
is  presumed  to  be  paid,  and  the  law  will  admit  no  proof 
against  this  presumption.  Upon  which  Mr.  Hargrave  re- 
marks (note  2,)  that  this  is  to  be  understood  as  an  acquit- 
tance underhand  and  seal,  for  if  it  be  not  under  seal^  the 
law  will  admit  of  no  proof  to  the  contrary,  (1  Sid.  44.  1 
Lev.  43. 1  Saund.  285,  &c.)and  this  law  of  receipts  is  now 
quite  familiar  So  in  the  andlagous  case  of  accord  and 
satis/action^  accord  pleaded  without  averring  satisfaction 
is  bad.  Cumber  vs.  VV  ayne,  Str.  426,  per  Pratt,  C.  J. 
(in  error)  and  though  Lord  Ellenborough  threw  out  some 
doubts  about  the  authority  of  that  ca  e  in  Heathcote  vs. 
he  ultimately  acquiesced  in  it,  and  said  it  was  on- 
ly the  law  of  Pinel's  case.  See  I,  Selw.  N.  P.  134.  So  an 
action  of  trespass  may  be  discharged  by  contract  or  agree- 
ment commonly  called  accord  and  satisfaction^  Dyer  75, 
pi.  23.  But  there  must  be  a  consideration,  i.  e.  some- 
thing advantageous  to  the  contracting  party.  Hence  re- 
storing  the  [daintiff  his  chattels  or  his  land,  of  which  the 
defendant  has  wrongfully  dispossessed  him,  will  not  do. 
Hamm.  N.P.  71. 
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Even  in  Equity,  a  plea  of  a  release  must  set  out  th^ 
consideration  on  which  it  was  made,  as  a  release  wUhoyt 
consideration  could  not  avail;  2  Sch.  and  Lefr.  728. — 
And  a  release  pleaded  to  a  bill  for  an  account,  must  be  un- 
der seal;  and  if  not  under  seal,  it  must  be  pleaded  as  an  ac- 
count stated  only;  Mitf.  Plea.  213.  Finally,  the  very  au- 
thority on  which  they  most  rely  to  shew  that  a  release  tu 
one  of  two  joint  obligors  enures  by  way  of  release  inlaw 
to  the  benefit  of  the  other,  is  fatal  to  the  plea.  Littletoa 
speaks  of  no  release  not  under  seal,  and  it  is  said  in 
terms  ^^  release  by  express  words  can  only  be  by  deed;" 
Co.  Lit.  664,  b. 

'^  And  the  same  law,  says  he,  is  of  a  right  of  action,'^ 
Co.  Lit.  232,  a.  note  1,  144,  Cro.  El.  762.  The  text  of 
Littleton  runs  thus,  '•^  If  two  men  doe  a  trespasse  to  an- 
other, who  releases  to  one  of  them  by  his  deed^aU  adionsper- 
sonal,  and  notwithstanding  such  an  action, "&c.  A  release 
not  by  deed  without  consideration  executed,  after  a  breach 
of  promise  is  void;  13  John  87,  Crawford  vs.  Millspaugb. 

And  where  it  is  said  that  a  contract  executory  may  be 
released  by  parol,  it  is  meant  si  res  sit  integra^  where 
nothing  has  been  done,  and  consideration  as  well  as  per- 
formance isinfuturo,  i  will  give  you  5shil.  if  you  will 
go  to  the  top  of  St.  Paul's;  3  Lev.  237.  Lawes  Asst.  or 
in  such  contracts  as  insurance  and  bottomry,  where  no 
riskj  nopremium.  The  parties  saying  to  each  other, 
•*'  let's  be  ofif."  A  fortiori,  where  a  debtor  has  to  avail 
bimself  of  the  discharge  of  his  co*debtor;  7  JohnsKcp. 
207;  expressly  so  ruled. 

Here  it  is  proper  to  remark  that  they  who  speak  of  our 
taking  advantage  of  technical  strictness,  do  not  see  with 
both  eyes.  This  imputatior  may  more  justly  be  cast  on 
the  other  side,  by  the  rigour  of  the  English  law,  a  re- 
lease to  one  is  a  release  to  all.  Not  so  in  the  civil  law; 
Pothier  Dblig.  p.  2,  c.  3,  art.  804.     We  act  with  no  more 
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than  an  even  handed  justice.  We  wish  to  mete  out  to  them 
the  same  measure  they  have  meted  to  us,  and  pay  them 
back  in  their  own  coin. 

So  much  for  the  authorities. 

Notwithstanding  the  able  argument  in  Stoney  vs.  M*- 
Neile,  a  release  not  under  seal  may  with  strict  propriety, 
be  called  nudum  pactum.  What  is  it  in  reality  ?  How  is 
it  pleaded  ?  I  admit  it  was  agreed  I  should  do  so  and  so, 
but  it  was  afterwards  agreed  that  I  should  not :  it  is  agree* 
ment  against  agreement.  That  a  release  is  a  pactwn  is 
taught  not  only,  1st  by  our  common  lawyers,  but,  2dly  by 
the  civilians.  They  admitted  of  formal  release  by  accep- 
tilatio,  Qiu)d  tibi  debeo  acceptum  habes  ?  Acceptum  ha- 
beo,  A  discharge  in  an^r  other  form  was  considered  as  a 
mere  pactum  de  non  petendo^  which  by  strict  law,  opera 
ted  nothing,  and  was  only  enforced  by  the  Pretor's  extra- 
ordinary equity;  Inst.  4,  tit.  13,  s.  3;  Poth.  part  2,  c.  6, 
s.  1 .  As  their  most  solemn  contract  was  by  stipulation  of  a 
set  form  of  words^  so  this  discharge  of  it  was  one  mere- 
ly; 3dly,  by  the  writers  dejure  natura  et  gentium.  Thus 
Heineccius  in  his  Praelect.  on  PuflFendorf  defines  it. — 
^'  Remissio  seu  condonatio  est  pactum  quo  obligatio  uni- 
us  alterius  liberalitatc  tollitur;"  p.  207.  Domat  B.  1, 
tit.  1,  sect.  1,  defines  a  covenant  to  be  "  the  consent  of 
two  or  more  persons,  to  enter  into  some  engagement  among 
themselves,  or  to  dissolve  a  former  engagement  or  to 
make  a  change  in  it.  This  universal  consent  lex  naturm 
puianda  est.  It  micst  be  founded  on  reason,  and  we  re- 
turn to  shew  what  that  reason  is. 

What  is  a  released  To  answer  this  question  we  must 
ask  another.     What  is  an  obligation  ? 

Judge  Gantt  said,  unumquidque  dissolvi,  &c.  That 
does  not  apply  to  any  but  merely  executory  contracts  as 
(Aove\  sain  the  civil  law  consensual  contracts  might  be 
discharged  by  dissensus,  but  not  so  if  a  thing  had  beea 
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delivered,  as  deposUuniy  &c.  So  indebitatus  assumpsit  wiH 
lie  on  special  contract  performed,  7  Crancb,  299,  Bank 
vs.  Paterson.  The  consideration  is  a f?i:ct]nct  substantive 
cause  of  action,  independentlj  in  some  soitofthe  contract. 

By  the  common  law  a  contract,  &r.'ie  a  chose  in  action 
so  that  the  definition  of  aright  of  action,  is  a  definition 
of  a  conirdiCi^  jus  persequendi  injudicio  quod  s\hi  d«bc- 
tur  ;  and  a  release  of  it  is  a  promise  not  to  bring  an  ac- 
tion, Co.  Lit.  264.  It  is  2ljus  not  in  re  but  ad  rem^  and  a 
res  is  necessary.     Per,  Inst,  de  actio. 

The  actiones  in  rem  were — 

1.  Vindicatio. 

2.  Jure  possessionis  :  actio  Puhliciana. 

3.  Servitutis :  actio  confessoria  et  iic:;a  »'  :a. 

4.  Pignoris :  Serviana. 

5.  H.  :editatis. 

The  notion  of  a  release  at  common  law,  is  precisely  the 
same  as  of  an  a^ccpfilatio  quod  tibi  debeo  acceptum  habes  ? 
Acceptum  habeo.  It  does  not  extinguish  the  deU,  it 
estops  the  creditor  as  evidence  that  he  is  p£  id,  on  a  pre^ 
sumption  juris  et  dejure, 

A  and  B  are  named  obligors,jotn%  and  severally^  and 
A  only  seals  a  bond,  and  then  the  obligee  releases  to  A  and 
after  B  seals  the  deed,  the  release  shall  enure  to  tSe  be- 
nefit of  B,  for  the  release  does  not  defeat  the  deed;  but 
is  only  a  bar  by  plea  and  both  were  barred  for  o  e  and 
the  same  debt,  which  is  satisfied  by  the  r*  lease,  Cro.  £1. 
161.  Si  in  judicio  tecum  actum  sit,  sive  in  res  sive  in 
personam,  nihilominus  obligatio  durat  et  ideo  ipso  jure 
de  eadem  re  postea  adversus  te  agi  potest,  sed  deb^s  per 
exceptionem  rei  judicata  adjuvari;  Voet.  p.  909.  5  nst. 
de  except. 

Indeed!  find  in  note  144,  on  Co.  Lit.  232  a,  from  Not*- 
tingha'u  MSS,  17  Car.  B.  R.  two  were  bound  jointly  and 
severally.     Plaintiff  sued  both,  and  afterwards   entered 
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^  rdraxU  against  one;  whether  that  discharged  the  other 
was  the  question.  Berldy  said  it  did,  for  it  amounts  to 
a  release  in  law,  as  the  pbdntiff  Confesses  thereby  that  he 
had  no  cause  ofactiony  and  retraxit  is  a  bar  to  the  action, 
and  the  plaintiff  by  his  act  has  altered  the  deed  from  joint 
to  several,  and  therefore,  the  other  shall  have  advantage 
from  it.  Co.  Inst,  contra,  for  a  retraxit  is  only  in  the  na- 
ture of  an  estoppd^  and  therefore  the  other  shall  not  have 
advantage;  neither  is  it  a  release^  though  it  be  in  the  na- 
ture of  a  release,  and  if  the  obligee  sues  both  and  then 
covenants  with  one  not  to  sue  farther,  that  is  in  the  na- 
ture of  a  release,  but  the  other  shall  not  take  advantage 
of  it;  and  in  21,  H.  6  it  is  said  that  there  must  be  an  ac- 
tual release  to  one  obligor  to  dtseharge  the  other.  There « 
fore,  making  a  debtor  an  executor,  is  a  release  from  the 
debt.  So  if  a  man  covenant  that  he  will  never  sue,  it  a- 
mounts  to  a  release;  Cro.  EUz.  352  for  convenience  sake. 

Then  consider  the  doctrine  of  Kinaston  vs.  Lacy,  that  a 
release  of  the  action  to  one  shall  not  be  a  bar  for  the  oth- 
er, i.e.  a  distinction  between  release  properly  so  called,  viz. 
acknowledgment  of  satisfaction  by  fit  words  of  defeasance 
and  covenant  not  to  sue;  2  Salk.  575,  S.  C.  better  reported 
Ld.  Raym.  688. 

Here  remark  that  joint  dxtdseverd  is  the  same  qs  joint 
alone;  and  covenant  not  to  sue  one  is  no  bar.  The  release 
to  one,  is  release  in  law  to  the  other. 

Oeneral  demurrer  was  proper,  see  May  vs.  King,  above 

Lord  Raym.  680.      Rogers  vs.  Payne,  1  Selw.  N.  P. 

536.  Gen.  dem.  for  that  covenant  to  pay  money  which 

was  by  deed,  coiild  not  be  discharged  but  by  deed,  and  of 

this  opinion  was  the  Court.     Blake's  case,  6  Rep.  44  a. 

was  cited,  (2  Johns.448. )  So  where  submission  is  that  the 

award  should  be  in  writing  under  his  hand  and  seal,  it  is 

not  sufficient  to  aver  that  it  was  in  writing  without  more, 

and  in  such  case  general  demurrer  is  allowed;  2  Saun<], 

p  2 
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62  a.  note  3.  Bac.  Abridg.  Pleas,  K.  2.  So  here  the  releaso 
must  be  under  seal,  therefore,  &c. 

And  if  it  be  said  that  consideration  is  admitted  by  the 
demurrer,  I  answer  that  none  is  set  forth  and  the  mere 
word  is  not  enough.  See  Archbold  Civ.  Plead.  232.  It 
ought  to  have  been  shown  what  consideration,  that  the 
Court  might  judge;  1  Saund.  49.  For  where  any  thing 
is  omitted  that  is  necessary  to  give  certainty  to  the  state- 
ment, it  shall  be  taken  most  strongly  against  defendant; 
Co.  Lit.  303  b.  Plowd.  46  a.  Debt  on  bond :  plea  pay- 
ment, intended  after  the  day,  if  not  averred,  and  then 
deed  must  be  shewn  by  pleading  to  be  otherwise;  or 
otherwie-e  it  shall  not  be  intended;  Cro.  El.  571.  L(»d 
Raym.  1537—38. 

Where  defendant  in  bar  of  plaintiff's  right  of  action, 
pleads  such  an  agreement  as  cannot  be  the  subject  of  suil 
unless  in  writing,  he  inust  plead  it  to  be  in  writing,  thalt 
the  Court  may  see  whether  there  is  satisfaction;  1  Phil. 
Evid.  335. 

EggteatoUy  contra.  A  bill  of  exchange  may  be.  dis- 
charged by  parol;  Doug.  247.  1  Campb.  36.  A  bond  may 
be  assigned  without  seal,  1  Nott  &  M^Cord,  249. 

Curia,  per  Johnson,  J.  It  is  a  well  known  rule  of 
pleading  that  in  setting  out  a  contract,  whether  as  the 
foundation  of  an  action  or  by  way  of  defence,  it  is  incum- 
bent on  the  party  acting  to  exhibit  on  the  record  such  a 
contract  as  his  adversary  is  bound  in  law  to  perform. — 
Now  it  is  of  the  essence  of  every  contract  that  it  should 
have  for  its  basis  either  a  good  or  valuable  consideration, 
else  it  is  nudum  pactum  and  will  not  bind,  and  »MK>rding  to 
the  rule,this  fact  should  appear  on  the  records  Contiractsby 
deed  on  account  of  their  solemnity,  pre-suppose  a  consi- 
deration past,  and  for  that  reason,  it  is  not  necessary  in 
setting  them  out,  that  a  consideration  should  be  averred, 
and  hence  the  nile  so  fully  established  by  the  authorities 
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cited  in  the  argument,  that  technically  there  can  be  no 
such  thing  as  a  release  after  contract  broken,  except  by 
deed,  and  that  it  must  be  so  plea^Jed,  vide  Co.  Lit.  115  b. 
373  a.  I^d.  Raym.  680,  1  Mod.  205,  Bacon's  abridgement 
Title  plea,  K.  2.  Thai  a  party  may  bind  himself  by  pa- 
rol to  release,  no  one  will  question,  but  then  it  must  be 
according  to  the  principle  founded  on  a  sufficient  consid- 
ration,  and  such  a  contract  although  it  may  furnish  suffi- 
cient  ground  of  defence,  as  payment,  accord  and  satisfac- 
tion, &c.  technically,  it  is  not  a  release.  In  the  case  un- 
der consideration,  the  release  set  out  in  the  defendant's 
pka,  is,  after  promise  broken.  It  is  not  by  deed,  nor  is 
there  any  consideration  stated,  and  in  point  of  fact,  the 
release  which  has  been  introduced  on  the  argument  does 
not  express  any  consideration.  The  plaintiff  is  therefore 
entitled  to  judgment  on  the  demurrer,  and  it  is  according- 
ly ordered.  Jindfpnuentfor  the  demurrer. 
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The  State  vs.  M'BsIde. 

A  conviction  and  fine,  for  retailing  liquors,  witlioat  a  license/ 
does  not  operate  as  a  license  to  retail  for  a  year. 

When  the  oflfence  charged  includes  in  iH  nature  a  succession  or 
continuation  of  acts,  which  do  not  necessarily  belong  to  any 
particular  period,  as  pubUc  nuisances,  &c.  the  indictment  may 
so  charge  it,  andfany  faci  going  to  establish  it,  anterior  to  the 
finding  of  the  bill,  may  be  given  in  evidence,  and  a  conviction 
wouldbe  a  bar  to  another  prosecution  for  any  such  act  com- 
mitted before  the  finding  ci  the  bill  in  the  first  indictments 

So,  if  a  person  is  convicted  of  retailing  without  a  li^nse,^such  a 
conviction  will  be  a  bar  to  another  prosecution  for  retailing;  at 
any  time  anterior  to  the  finding  of  the  bill  in  the  fint  inmct* 
ment. 

To  retail  or  open  a  tavern  for  one  day  without  a  license,  com- 
pletes the  ofience,  and  if  it  continues  for  a  month  or  a  year,  it 
IS  no  more,  because  the  offisnce  is  in  its  natore  continuous. 

A  single  act  of  retailing  mav  furnish  a  presumption  of  the  con- 
summation of  the  ofience;  but  the  proor  of  it  would  b6  more  con- 
clusive, if  it  consisted  of  a  continuation  and  succession  of  acts, 
giving  a  decided  character  to  the  transaction.  The  idea  ot 
continuity  is  inseparable  from  it. 

The  defendant  was  indicted  in  three  several  cases  for 
retailing  without  a  license.  Having  been  convicted  on 
the  first  indictment,  which  charged  the  ofiience  to  have 
been  committed  on  the  lltb  day  of  August,  1823,  anterior 
to  the  time  of  finding  the  bill  in  the  case  in  which  he  had 
been  convicted,  he  pleaded  that  conviction  in  bar  of  both 
,  the  other  indictments,  which  alledged  the  offences  to 
have  been  committed  on  different  days,  within  a  year  of 
the  day  charged  in  the  first  indictment,  and  insisted  that 
the  penalty  imposed  by  the  act  was  a  commutation  of  the 
license,  and  that  an  indictment  could  not  lie  for  a  second 
offence  committed  within  twelve  months  after  the  one 
for  which,  he  was  convicted.  The  court  over-ruled  the 
plea,  and  on  the  trial  the  defendant  was  convicted.  A 
motion  was  now  made  for  a  new  trial. 

Mariifiy  for  the  motion. 

Elmore,  solicitor,  contra. 

Curia  per  Johnson,  J.  The  Legislature  have  not  id 
express  terms   provided  that  a  conviction  for  ret^ng 
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spirits  without  a  license^  should  operate  as  a  license  to 
retail  for  a  year,  or  in  the  language  of  the  brief,  that  the 
penalty  imposed  was  a  commutation  for  the  license,  and  I 
know  of  no  case,  rule  or  principle,  which  would  autho* 
rize  the  court  to  cora'^  to  sif«  h  a  conclusion.  It  would 
indeed  be  rather  a  strange  deduction  that  a  conviction  for 
an  offence  expressly  prohibited  by  law  should  operate  as 
an  authority  to  the  accused  to  go  on  in  the  commission  of 
the  same  offence^  There  is  then  no  foundation  for  this 
ground. 

A  question  of  some  difficulty  arises  out  of  the  facts 
reported  by  the  presiding  Judge.  He  states  that  this 
indictment  charges  the  offence  to  have  been  committed 
before  the  bill  on  which  he  was  convicted  was  found  by 
the  grand  jury,  and  the  question  is,  whether  that  convic- 
tion is  not  a  bar  to  this  prosecution  on  the  ground,  that 
every  act  of  retailing  prior  to  that  time,  constituted  a  part 
of  the  offence,  and  was  admissible  in  evidence  under  the 
prosecution.  When  offences  are,  in  their  nature,  distinct 
and  independent,  as  murder,  theft,  &c.  a  conviction  for 
one  offence,  would  be  no  bar  to  another  prosecution  for 
another  offence  of  the  same  nature,  although  it  is  charged 
to  have  been  committed  on  the  same  day-^-l  Chitty's 
Grim*  Law,  188.  229.  But  when  the  offence  includes  in 
its  nature  a  succession  or  continuation  of  acts  which  do 
not  necessarily  belong  to  any  particular  period,  but  from 
the  daily  habit  and  character  of  the  offence,  as  public 
nuisances,  bawdy  houses  and  the  like,  the  indictmert 
may  so  charge  it,  and  any  fact  going  to  establish  it,  ante- 
rior to  the  finding  of  the  bill,  may  be  given  in  evidence, 
and  consequently  a  conviction  would  be  a  good  bar  to 
another  prosecution  for  a  fact  committed  before  the  find- 
ing of  the  bill— 1st.  Chitty's  Crim.  Law,  189.  230.  and 
the  difficulty  in  this  case,  is  in  determing  to  -which  of 
these  classes  of  cases  this  offence  belongs.     The  acts  of 


334  CHARLESTON,  1827. 

1784, 1st.  Brev.  418,  and  1801,  1st.  Brev.  420,  both  re- 
late to  this  subject  and  together  constitute  the  entire 
system,  and  without  entering  on  a  minute  analysis  of  all 
their  provisions,  so  far  as  this  car«o  is  coueerned,  their 
spirit  and  meaning  may  be  sumin  'd  up  in  the  following 
words,  viz.  that  if  any  person  or  per  (yus  shall  retail  spiri- 
tuous liquors,  or  keep  a  tavern  without  a  license,  they 
shall  for  every  such  offence  forfeit  and  pay  the  sum  of 
$100.     The  words  every  such  offence,  which  are  used  in 
the  act  of  1824,  it  is  said  is  conclusive  on  this  question, 
and  clearly  refer  each  act  to  that  class  of  offences  which 
are  denominated  distinct  and  independent,  and  conse- 
quently that  each  act  was  the  subject  of  prosecution. — 
But  this,  I  think,  is  petitio  principii ;  for  if  the  offence 
consists  of  a  single  act,  or  if  it  consists  of  a  continuation 
of  the  same  acts,  it  is  yet  but  one  offence,  and  we  are  left 
precisely  where  we  would  have  been  if  those  words  had 
not  been  used  in  the  act.     The  principle  cannot,  1  think, 
be  better  illustrated  than  by  the  very  case  provided  for 
in  these  acts.    They  prohibit  the  keeping  of  a  tavern 
without  a  license ;  and  what  is  it  that  constitutes  the  fact 
of  keeping  a  tavern  ?    It  consists  in  opening  a  house  for 
the  reception  and  accommodation  of  all  that  may  come, 
and  receiving  a  compensation  therefor.     Now,  if  this  be 
done  but  for  one  day,  it  completes  the  offence ;  and  if  it 
is  continued  for  a  month  or  a  year,  it  is  no  more,  because 
the  thing  is  in  its  nature  continuous  ;  and  so  I  think,  with 
regard  to  the  offence  of  retailing.     A  single  act  may  fur- 
nish a  presumption  of  the  consummation  of  the  offence, 
but  the  proof  of  it  would  be  more  conclusive,  if  it  consist- 
ed of  a  continuation  and  succession  of  acts,  giving  h  deci- 
ded character  to  the  nature  of  the  transaction ;  besides, 
the  idea  of  continuance  is  inseparable  from  it. 

Again,  retailing  consists  in  dealing  out  in  very  small 
quantities,  and  every  separate  act  bears  so  strong  a  re- 
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semblance  to  the  others,  that,  so  to  express  it,  they  have 
no  ear  mark  by  which  one  can  be  distinguished  from  the 
other,  and  the  danger  of  subjecting  the  accused  to  be 
twice  punished  for  the  same  offence,  furnishes  an  addi- 
tional reason  for  referring  it  to  that  class  of  cases,  where 
the  mode  of  prosecution  and  the  nature  of  the  evidence 
to  be  given  would  shield  them  from  it,  and  which,  I  think, 
is  clearly  admissible  by  the  rules  of  law.  The  case  is 
therefore  ordered  back  for  a  new  trial. 

NoTT,  J.  concurred. 

CoLcocK,  J.  I  dissent. — I  cannot  perceive  any  thing 
in  the  act  of  retailing  which  is  continuous.  As  to  the 
evidence  to  prove  the  fact,  it  is  as  easy  of  application  as 
in  any  other  case.  New  trial  granted. 


336  CHARLESTON,  1827. 

The  State  vs.  Laval,  City  SheriiT. 

By  the  Enpclish  lav. ,  a  mortgage  is  a  conveyance  c.f  land  as  a 
security  for  monoy  to  be  paid  in  future,  ahd  det'  ^uble  upon 
the  pavment  of  the  mone;  within  the  time  prescriDed.  If  the 
money  be  not  Daid  according  to  the  contract,  the  deed  becomes 
absolute,  and  the  fee  of  the  land  is  vested  in  the  mortgagee. 

In  Eauity,  however,  it  is  considered  in  the  nature  of  a  pledge, 
ana  that  Court  will  interpose  its  authority  and  extend  to  Uie 
mortgagor  further  time  to  redeem,  although  his  remedy  is  l0Kt 
at  law.    That  is  what  is  called  an  equity  of  redeipption. 

But  by  our  act  of  1791,  the  fee  continues  in  the  mortgagor,  and 
the  mortgagor  is  entitled  to  redeem  even  after  the  time  stipu- 
lated. 

Under  this  act  the  right  to  redeem  is  a  legal  right,  and  does  not 
require  the  aid  of  the  Court  of  Equity. 

A  mere  equity  is  not  the  subject  of  an  execution,  and  though  in 
England  an  equity  of  redemption  cannot  be  levied  on,  yet  nere 
the  right  of  the  mortgagor  being  a  legal  one,  may  be  levied 
upon  and  sold. 

^     The  purchaser  takes  the  place  of  the  mortgagor,  with  all  his 
nghts,  privileges  and  disabilities. 

If  the  land  be  sold  under  an  execution  older  than  the  mortgage 
the  pui'chaser  tak^s  it  discharged  of  the  mortgage,  and  if  he  pur 
chases  under  the  mortgage,  he  takes  it  subject  tothe  judgment. 

If  land  be  sold  under  a  junior  execution,  the  purchaser  acquires 
a  good  title,  and  the  money  is  applied  to  the  several  executions 
according  to  their  priority. 

The  execution  is  considered  as  a  mere  authority  to  sell  without 
regard  to  the  distribution  of  the  fund  afterwards. 

It  seems  that  judgments  and  executions,  though  dormant,  pre- 
serve their  hens  for  any  indefinite  period  of  time. 

Where  a  purchaser  buys  under  an  execution,  there  being  a  pri- 
or mortgage,  he  takes  subject  to  the  mortgage,  and  may  re- 
deem. 

But  where  there  were  prior  and  subsequent  judgments  and  an  in- 
termediate mortgage,  and  the  purchaser  bought  under  a  judg- 
ment subsequent  to  the  mortgage,  on  a  rule  against  the  She- 
riff by  the  owner  of  the  subsequent  judgment  to  shew  cause 
why  the  money  was  not  paid  over  to  his  execution,  the  Court 
refused  to  decide  the  rights  of  the  parties  on  a  rule,  and 
thought  the  remedy  was  in  Equity,  Uie  prior  judgment  and 
mortgage  creditors  to  be  made  parties. 

This  was  a  rule  upon  the  Sheriff  in  the  City  Court,  for 
not  paying  over  money  collected  on  an  execution  of  J.  R. 
Morgan.  The  Sheriff  shewed  for  cause  why  the  monies 
had  not  heen  paid  ovei%  that  the  fund  in  his  hands  had 
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been  claimed  by  different  parties.  It  appeared  that  he 
had  levied  on  a  house  and  lot  in  the  City  of  Charleston, 
the  property  df  Frederick  Naser,  by  virtue  of  an  execu« 
tion  at  the  suit  of  James  R.  Morgan  against  the  said  Fred- 
rick Naser;  that  there  had  been  several  judgments  ob- 
tained both  in  the  City  Court  of  Charleston  and  in  the 
Cburt  of  Common  Pleas  for  Charleston  District,  against 
the  said  Frederick  Naser,  previous  to  the  judgment  ob^ 
tained  by  James  R.  Morgan,  but  that  the  said  F.  Naser, 
after  those  judgments  were  obtained,  but  prior  to  that  of 
Morgan's,  had  executed  a  mortgage  of  the  said  house  and 
lot  to  one  John  Stent,  which  mortgage  was  properly  re 
corded,  and  that  Morgan's  judgment  was  the  eldest  of 
those  against  Naser,  subsequent  to  the  mortgage.  A;t  the 
sale,  imder  Morgan's  execution,  the  property  brought 
three  hundred  and  ten  dollars,  and  he  now  claimed  that 
the  nett  amount  of  the  proceeds  of  the  sale  should  be  paid 
to  him.  The  elder  judgments  also  claimed  the  amount 
in  the  Sheriff's  hands,  and  the  Recorder  directed  that  the 
fund  should  be  applied  to  the  eldest  judgment,  and  gave 
the  following  reasons : 

The  Recorder.  The  case  ex  parte  the  City  Sheriff^  1 
M^Cord,  R.  399, decided  that  when  a  levy  and  sale  were 
made  of  mortgaged  lands  under  a  subsequent  execution, 
nothing  passed  to  the  purchaser  but  the  defendant's  equi- 
ty of  redemption,  and  the  Sheriff  was  directed  to  pay 
the  |H*oceeds  to  the  judgment  creditor.  That  case  for  the 
first  time  in  this  country  established  the  principle  that  an 
Equity  of  Redemption  was  such  an  interest  in  the  land 
remaining  in  the  mortgagor  as  was  liable  to  seizure  un- 
der execution.  Now  every  interest  whatever,  which  the 
debtor  had  or  could  acquire  in  the  land  during  the  exist- 
ence of  a  judgment,  became  bound  by  it,  and  where  the 
Sheriff  converted  any  part  of  that  interest  into  money, 
it  became  payable  to  the  first  judgment  creditor,  other- 

Q  2 


/ 


338  CHARLESTON,  1827. 

wise  such  sale  would  be  the  means  of  depriviug  such 
judgment  creditor  of  the  benefit, of  his  lien  quoad  this  in- 
terest. It  is  true  this  interest  did  not  arise  so  as  to  be-^ 
come  separable  till  the  mortgage  was  executed,  but  as 
soon  as  it  did  arise,  if  it  was  worth  any  thing,  it  inui:ed 
to  the  benefit  of  the  eldest  judgment,  in  the  same  man-* 
ner  as  subsequent  improvements  of  the  land  would  ha¥e 
done.  I  am  aware  of  the  speculative  difficulties  which 
this  construction,  founded  on  the  case  of  the  Citj 
Sheriff,  may  give  rise  to,  but  I  can  arrive  at  no  other 
conclusion  than  this,  for  if  the  Equity  of  Rcrdemption 
be  an  interest  in  the  land,  (which  wc  now  cannot  doubt, 
as  it  may  be  levied  on,  sold  or  released,)  the  lien  of  tha 
first  judgment  must  act  on  it. 

From  this  decision  Furman  for  Morgan  appealed  and 
made  the  following  points  :  1st,  That  by  (be  decision  ex. 
parte  the  City  Sheriff,  lstM'Cord,399,itwasevidenttliat 
the  only  interest  levied  upon  by  the  Sheriff  was  the  Equity 
of  Redemption,  remaining  in  the  defendant,  Naser,  after 
execution  of  the  mortgage  to  Stent,  and  consequently  the 
purchaser  at  his  sale  only  became  entitled  to  thjit  inte- 
rest, and  took  the  property  subject  to  the  mortgage  and 
all  liens  prior  to  it. 

2d.  That  under  Morgan^s  execution  the  Slieriff  could 
not  sell  more  than  that  execution  bound;  that  this  sale  did 
not  affect  judgments  prior  to  the  mortgage  in  anj  respect 
but  only  transferred  the  right  remaining  in  the  defendant, 
Naser,  after  executing  the  mortgage,  and  that  whatever 
a  purchaser  thought  that  was  worth,  and  would  giv^B  for 
it,  the  plaintiff,  Morgan,  was  entitled  to. 

3d.  That  the  judgments  prior  to  the  mortgage  had  still 
their  original  lien  upon  the  property,  and  it  might  still  be 
sold  by  them,  and  it  was  unreasonable  that  they  should 
receive  this  fund  and  still  have  the  whole  property  sub- 
ject to  their  liens. 
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4th.  That  the  effect  of  the  decision  of  the  Recorder 
was  to  oust  the  plaintiff,  Morgan,  while  it  conferred  no 
real  advantage  upon  the  prior  judgments,  who  might  not- 
withstanding this  sale  by  the  Sheriff,  at  any  time  realize 
the  amounts  of  their  liens  upon  the  property;  but  the 
Plaintiff,  Morgan,  was  precluded!  from  acting,  though  the 
property  was  sufficient  for  the  satisfaction  of  his  claim 
also. 

5th.  That  though  it  was  the  general  rule  that  the  old* 
est  judgment  and  execution  takes  the  fund,  yet  the  pre- 
sent case  formed  an  exception.  The  property  being  sold 
subject  to  the  mortgage  was  necessarily  sold  subject  to 
the  judgments  that  were  prior  to  it  also,  and  the  purchaser 
only  gave  ibr  it  the  amount  it  was  worth  over  and  above 
adl  those  liens,  that  being  the  interest  bound  by  Morgan^s 
execution. 

6th.  That  the  judgment  creditors  prior  to  the  mortgap;e 
wtfre  entire  strangers  as'  to  the  proceeds  of  this  sale 
made  by  the  Sheriff.  That  the  only  parties  concerned  in 
it  were  the  defendant,  Naser,  whose  Equity  of  Redemp- 
tion has  been  transferred  out  of  him  by  the  sale,  to  the 
purchaser,  who  for  the  amount  bid  by  him  at  the  sale, 
was  invested  with  the  right  then  possessed  by  Naser,  and 
by  paying  off  the  prior  incumbrances,  might  take  the 
whole  estate,  and  the  plaintiff,  Morgan,  who  was  entitled 
to  receive  the  amount  the  property  was  found  to  be 
worth  over  and  above  the  prior  incumbrances,  and  which 
was  ascertained  by  the  sale. 

EckJiard^  contra. 

NoTT,  J.  The  appeal  in  this  case  has  been  brought 
upon  six  different  grounds,  all  of' which  may  be  resolved 
into  the  single  question,  to  whom  does  the  money  in  the 
Sherifi's  hands  belong.  Connected  with  that  question, 
various  views  have  been  taken  of  the  case  which  it  is 
necessary  to  consider.     A  mortgage  according  to  the  En- 
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glish  law,  is  a  conve  jance  of  land  as  a  security  for  money 
to  be  paid  in  future,  and  defeasable  upon  tbe  payment  of 
the  money  within  the  time  prescribed.  If  tbe  money  be 
not  paid  according  to  the  contract,  the  deed  becomes  ab- 
solute, and  the  fee  of  the  land  is  vested  in  the  mortgi^ee. 
In  Equity,  however,  it  is  considered  in  the  nature  of  a 
pledge,  and  a  Court  of  Equity  will  interpose  its  authori- 
ty and  extend  to  the  mortgagor  further  time  to  redeem, 
although  his  remedy  is  lost  at  law.  That  is  what  is  call- 
ed an  Equity  of  Redemptiou,  and  I  take  it  to  be  a  well 
settled  rule  of  law,  that  a  mere  equity  is  not  the  subject 
of  a  levy  and  sale  under  an  execution.  A  fi.  fa.  catn  ope- 
rate only  on  a  legal  estate,  and  it  is  confounding  all  legal 
distinctions  to  say,  that  an  execution  can  be  levied  on  an 
Equity  of  Redemption.  It  is  said  that  in  Massachusetts, 
Connecticut  and  New  York,  an  Equity  of  Redemption 
may  be  levied  on  and  sold  under  a  fi.  fa.  from  a  Court  of 
Law.  I  have  not  looked  into  those  cases,  because  the 
question  is  quite  unimportant  as  it  re^ds  the  case  now 
under  consideration.  For  our  act  of  1791  expressly  pro- 
vides that  the  fee  shall  still  continue  in  the  mortgagor, 
and  that  the  mortgage  shall  be  considered  only  as  a 
pledge  for  the  security  of  the  money,  and  the  mortgagor 
is  entitled  to  redeem  even  after  the  time  stipulated  by  the 
parties  for  i*edemption  is  past.  It  is  true  that  the  act  of 
1797  does  call  this  in  conformity  with  the  language  of 
the  English  books,  an  Equity  of  Redemption,  but  it  is 
clearly  a  misnomer.  The  right  to  redeem  is  unquesticm- 
ably  a  legal  and  not  an  equitable  right.  The  mortgagor 
has  the  legal  estate,  because  it  is  so  expressly  declared 
by  the  act.  He  has  a  legal  right  to  redeem  because  that 
is  as  expressly  given.  It  is  a  legal  and  not  an  equitable 
right,  because  it  is  so  given,  and  because  the  aid  of  the 
Court  of  Equity  is  not  necessary  to  the  exercise  of  it. 
But  I  am  not  disponed  to  dispute  about  words,  so  we  can 
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ill  understand  them  in  the  same  sense ;  for  by  whsitever 
name  it  is  called  the  effect  of  a  levy  and  sale  by  execu- 
tion must  be  the  same.  OrdiDarily,  it  is  the  interest  oi 
the  mortgagor .  alone  that  is  levied  on,  and  that  interest, 
whatever  it  may  be,  is  transferred  to  the  purchaser.  He 
takes  the  place  of  the  mortgagor  with,  all  his  rights,  pri- 
vileges and  dbabilities ;  that  is  to  say,  he  takes  the  land 
subject  to  the  incumbrance  with  the  right  to  redeem,  and 
that  was  the  ease  of  the  City  Sheriff,  1st.  M^Cord,  S99. 
He  circumstances  of  that  case  were  as  follows : — ^The 
land  had  been  mortgaged  to  Colonel  Sass.  It  was  sold 
under  an  execution  obtained  subsequent  to  the  mortgage 
and  bought  by  him.  It  was.  held,  in  the  language  of  the 
Court,  that  he  had  purchased  the  Equity  of  Redemption 
only,  or  as  I  understand  the  decision,  he  purchased  the 
legal  estate  subject  to  his  own  mortgage,  by  which  the 
mortgage  was  extinguished.  If  it  had  been  purchased 
bj  any  other  person,  the  purchaser  would  have  had  the 
right  to  redeem,  and  if  he  had  neglected  to  do  so,  the 
mortgagee  might  foreclose  his  right  by  a. sale  of  the  pre- 
mises.' There  is,  however,  one  exception  to  this  rule  : 
If  the  land  be  sold  under  an  execution  older  than  the 
mortgage,  1  presume  the  purchaser  would  take  it  discharg- 
ed of  the  mortgage.  Indeed,  connected  with  this  subject, 
it  appears'  to  me  that  there  are  four  distinct  classes  of 
cases;.  1st.  Where  there  are  several  executions  of  vari- 
ous dates  without  any  other  lien  or  incnmbrhnce  on  the 
land.  2nd.  Where  there  is  an  execution  with  a  subse- 
quent mortgage  or  incumbrance.  3rd.  Where  there  is  a 
mortgage  only  with  a  subsequent  execution  ;  and,  4th. 
Where  there  is  an  execution,  a  mortgage  and  subsequent 
execution,  each  bearing  date  in  the  order  mentioned, 
which  is  the  case  now  under  consideration.  In  the  first 
case,  our  decisions  have  been,  that  judgments  and  execu- 
tions preserve  their  liens  (it  would  appear  to  me)  for 
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any  indefinite  period  of  time  ^  and,  therefore,  if  land  he 
sold  under  a  junior  execution,  the  ]>urchas6r  acquiinBS  a 
good  title  and  the  money  must  be  paid  to  the  several 
creditors  according  to  the  priority  of  those  liena.  The 
execution  is  considered  as  a  mere  authority  to  sell  with- 
out regard  to  the  distribution  of  the  fund  afterwards.  I 
have  not  myself  been  friendly  to  ^-thos^decisions  which 
go  to  support  a  (lerpetual  lien  of  a  dormant  execution^ 
and  have  uniformly  resisted  the  doctrine  in  every,  dhape 
in  which  it  has  been  presented,  and  I  believe  that  it  is 
peculiar  to  this  State ;  but  it  is  too  welt  established  now 
by  a  series  of  decisions  to  be  controverted. 

In  the  second  class  of  cases,  the  judgment,  and  execu-> 
tion  creditors,  cannot  be  effected  by  the  mortgage,  be- 
cause, having  a  prior  lien,  the  purchaser  under  the  cxeou-- 
tion,  as  has  already  been  remarked,  takes  the  property 
discharged  from  the  mortgage^,  and  a  purchaser  under  the 
mortgage,  must  idke  it  subsequent  to  the  elder  liens. 

In  the  third,  we  hav^  also  seen  that  the  purchaser  take^ 
the  property  subject  to  the  incumbrance,  or  if  it  is  a  more 
palatable  expression,  he  purchases  6nly  the  Equity  of 
Redemption. 

The  last,  and  the  only  case  in  which  ther^  appears  to 
be  any  difficulty,  is  the  case  now  liefore  ut).  The  diffi- 
culty which  has  arisen  in  this  -case  is  owing,  perhaps, 
partly  to  the  decisions  of  oin-  Courts,  and  partly  to  the 
act  of  the  Legislature,  by  which  legal  and  equitable  rights 
are  so  blended  together,  that  itjft  difficult  to  determine 
to  which  jurisdiction  they  most  properly  belong.  In 
order  to*  see  the  operation  of  these  conflicting  claims  or 
liens,  it  is  only  necessary  to  look  to  the  effect  of  the 
various  motions  arising  out  of  this  case.  Suppose  the 
land  in  question  to  be  worth  two  thousand  dollars,  and 
to  be  mortgaged  to  secure  a  debt  of  one  thottsand. — If  a 
purchaser  under  a  junior  execution  bid  one  thousand 
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dollars,  he  must  pay  that  sum  to  the  sheriff,  and  is  still 
liable  to  pay  one  thousand  more  to  redeem  the  land  from 
the  mortgage.  If  the  younger  execution  creditor  is  enti- 
tled to  the.  purchase  money,  and  the  elder  executions 
still  retain  their  liens,  then  the  purchaser  has  acquired 
fiothing.  He  loses  both  his  money  and  the  land.  If  the 
elder  execution  crediters  are  entitled  to  the  money,  and 
still  to  retain  thetr  lien,  then  the  purchaser  gets  nothing ; 
for  they  not  only  hold  the  money,  but  may  still  proceed 
to  sell  tjie  land.  If  the  purchaser  may  hold  the  land 
against  the  elder  creditors,  and  they  are  entitled  only  to 
the  purchase  money,  then  the  mortgagee  holds  the  land  as 
a  security  for  his  debt. against  the  elder  liens  and  they 
receive  only  one  halt  of  \^'hat  they  are  entitled  to.  From 
these  different  views,  it  is  apparent  that  in  a  case  circum* 
stancedlike  this,  justice  caik never  be  dt^ue  in  this  sum* 
m$iry/W^y  by  a  rule  upon  the  sheriff.  Indeed,  it  appears 
to  me  very  doubtful  whether  a  Court  of  Law  can  in  jgiy 
way  administer  the  relief  which  such  a  case  requires.  A 
Court  of  Equity,  by  .  bringing  all  the  parties  before  it^ 
can  s^djust  their  respective  claims,  and  distribute  to  each 
bis  due  ia  a  more  ample  manner  than  can  be  done  by  any 
other  method,  and  is,  in  my  opinion,  the  only  competent 
tribunal  to  effect  the  object.  I  am  of  opinion,  therefore, 
that  the  decision  of  the  Coart  below  should  be  reversed, 
and  that  the  rule  should  be  dismissed,  and  that  the  par- 
ties should  be  left  to  litigate  iheir  rights  by  suit,  either  in 
law  or  equity,  as  they  may  be  advised. 

JudgmerU  reversed. 


344  CHARLESTON,  18«t. 

F1SBER&  Warner,  ex'rs  of  Warner  TS.C0NPT  &  Raodet< 

After  a  case  has  been  three  years  on  the  issue  docket,  the  defeo- 
dant  will  not  be  permitted  to  withdraw  the  general  issue  to 
plead  ne  nnquos  exorutor. 

If  an  executor  makes  profert  in  his  declaration,  and  the  defendant 
pleails  to  the  action,  he  admits  the  plaintiff  to  be  proj[>erly  in 
Court.    The  letters  are  then  ta|ken  put  of  Court,  and  the  de 
fcndant  cannot  call  for  them  again. 

This  was  an  action  on  a  bill  of  exchange  brought  by  the 
plaintiffs  against  the' defendant,  as  executors  of  Warner* 
The  defendant  pkaded  thcr  general  issue,  and  upon  that 
plea  the  case  was  docketed,  and  stood  for  trial  three  years 
uron  the  issue  docket,  but  had  been  continued.  Now 
the  defendants  moved  before  Mr.  Justice  Bay,  at  Cfiam* 
hers,  for  leave  to  withdraw  the  .plea  of  the  general  issue, 
and  to  plead  ne  unquea  executor,  alledging  that  they  Had 
only  lately  discovered  that  the  plaintiff's  testator  had  died 
in  another  Stut«,  and  that  his  will  had  been  proved  in  thiil 
State. 

His  Honor  Judge  Bat  granted  the  motion,  aod  ' 

(jrodsdeny  for  the  plaintiffs,  appealed. 

Hunfy  contri^. 

NoTT,  J.  I  think  that  a  Judge  ought  to  be  allowed  to 
exercise  a  very,  liberal  discretion  in  moulding  the  pro- 
ceedings of  Court  into  such  shape  as  is  best  calculated  to 
promote  the  ends  of  juetice  ;  but  nothing  is  better  calcu- 
lated to  attain  that  object  than  an  adherence  to  the  set- 
tled forms  of  law,  and  the  regular  order  of  pleading;  and 
to  suffer  a  person,  after  a  cause  has  been  three  years  at 
issue,  to  withdi-aw  a  plea  to  the  merits,  and  put  in  a  dela- 
tory  plea,  is  calculated  only  to  effect  delay,  and  is  unau- 
thorized by  any  law  or  practice  of  our  Courts.  ^Tfae 
ground  taken  by  the  Judge  below,  that  "  the  defendants 
had  only  lately  discovered  that  the  executors  had  not 
proved  the  will,  and  qualified  in  this  State,"  cannot  be 
supposed  to  exist;  for  when  an  executor  files  his  declara* 
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tion,  he  is  required  to  make  a  profert  of  his  letters  testa- 
mentary, and  if  he  fail  to  do  so,  it  is  a  good  cause  of 
special  demurrer.  If  he  makes  a  profert  in  his  declara- 
tion, and  the  defendant  pleads  to  the  action,  he  admits  the 
plaintiff  to  be  properly  in  Court.  The  letters  are  then 
taken  out  of  Court,  and  the  defei^dant  cannot  call  for 
them  again.  The  defendant,  fherefofe,  always  has  it  in 
his.  power,  without  going  out  of  Court,  to  ascertain  whe« 
ther  the  plaintiff  is  actually  clothed  with  the  character 
which  he  assumes  or  not.  And  the  plaintiff  is  never 
required  to  prove  what  the  defendant  by  his  pleading 
adiMts.  The  defendant  cannot  be  permitted  to  say  that 
he  has  only  lately  discovered  what  he  might  have  ascer- 
tained by  merely  looking  into  the  declaration  before  he 
put  in  his  plea.  The  decision  of  the  Judge  below,  must, 
therefore,  be  reversed,  and  the  case  roust  be  sent  down 
again  to  be  tded  upon  its  merits.  It  is  satisfactory,  nev- 
ertheless, to  have  evidjence  before  us  that  the  plaintiff  is 
really  entitled  to  maintain  his  action^  and  that  the  defen- 
dant does  not  siifler  by  his  own  neglect.  The  motion  is 
granted.  Order  set  aside, 

R  2 
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Harriet  Brown  ts.  Jobi^  Duncan. 

The  mere  transitory  seizen  of  a  liusband  of  land  for  the  purpose 
of  re^-conreyin^  by  way  of  mortgaj^e,  wUJ  not  entitle  the  wife 
to  dower;  and  if  the  deed  of  cont^eyance  and  mortgage  are 
simultaneous,  the  widow  can  only  be  entitled  to  dower  subject 
to  tlie  mortgage,  or  to  her  dower  out  of  the  surplus  over  and 
above  that  incumbrance. 

The  value  of  the  land  at  the  time  of  alienation  must  be  taken  as 
the  basis  of  calculation. 

The  Commissioners  ought  to  assign  the  dower  in  the  land  itself, 
and  not  assess  a  sum  of  money  m  lieu  thereof;  but  by  the  act 
of  Assembly,  they  are  made  the  judges  of  the  question,  and  if 
they^  assess  a  sum  of  money,  unless  it  is  apparent  that  they 
have  committed  some  error,  their  decision  must  be  final. 

The  Court  refused  to  set  aside  their  return  where  they  assessed 
a  sum  of  money,  stating  tliat  the  dower  could  not  be  set  off  by 
metes  and  bounds  without  great  injury  to  all  the  parties 
concerned. 

It  is  doubtful  if  the  Court  can  enquire  into  the  reasons  of  their 
decision. 

They  are  reouired  to  go  on  the  premises  to  enable  tliem  the  better 
to  judge  or  the  matter. 

This  was  a  suit  for  the  recovery  of  dower  in  a  tract  of 
marsh  land,  lying  at  the  upper  end  of  Broad-street,  in  the 
City  of  Charleston,  purchased  in  August,  1817,  by  Joshua 
Brown  from  the  City  Council  of  Charleston,  and  mort- 
gaged by  him  to  them,  for  the  payment  of  a  large  propor- 
tion of  the  purchase  money.  The  Council  omitted  to 
record  their  mortgage,  and  in  April,  1818,  Brown  gave  a 
second  mortgage  to  Jacob  R.  Valk,  which  was  recorded 
on  the  6th  of  May  following.  In  the  fall  of  1818,  Brown 
iailed  and  assigned  all  his  property.  John  Duncan  filed 
his  Bill  in  Equity  against  Jacob  R.  Valk,  Patrick  Duncan, 
Joshua  Brown,  Myer  Moses,  and  the  assignees  of  Brown. 
All  the  defendants  answered  the  Bill.  He  claimed  to  set 
up  a  parol  agreement  by  Brown,  to  mortgage  the  property 
then  called  Brown's  Mill  Establishment  to  him  in  pre- 
ference to  the  mortgage  to  Valk,  on  the  ground  that  Valk 
had  notice  of  the  agreennent.  The  City  Council  also  filed 
their  bill  against  Valk  to  have  their  mortgage  preferred 
to  his,  on  the  ground  of  notice  of  it  to  him,     '\'^alk  an- 
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swered  and  dented^otice.  The  late  Circuit  and  Appeal 
Courts  of  Equity  took  up  both  bills  and  answers  as  one 
casd)  and  decreed  on  them.  The  bills,  answers,  and  de- 
crees of  the  Chancellor  and  Appeal  Court  were  produced 
in.  evidence.  The  decree  of  the  Appeal  Court,  so  far 
as  effects  the  present  case,  ordered  the  property  to  be 
sold,  and  the  first  proceeds  applied  to  pay  Yalk's  mort- 
gage, and  the  balance  to  the  Council^  to  the  extent  of  their 
debt  The  property  was  sold  subject,  as  appeared  by  the 
evidence  of  the  Commissioner  in  Equity,  to  a  contingent 
claim  of  dower,  and  after  discharging  the  mortage  of 
Yalk,  a  balance  of  nine  thousand  five  hundred  and  seven- 
ty-two dollars  in  the  bond  of  the  purchaser,  John  Duncan, 
was  paid  over  to  the  City  Council,  who  on  the  applica- 
tion of  Qrown,  then  discharged  him  from  the  balance  of 
the  debt.  On  these  facts,  the  case  was  submitted  to  the 
Court  and  Jury.  The  counsel  for  the  demandant  contend- 
ed that  she  was  entitled  to  her  dower  in  the  premises, 
and  the  counsel  for  the  defendant,  that  she  was  not  enti- 
tled to  h^r  dower  in  an  Equity  of  Redemption,  which 
was  all  that  was  in  Brown  under  his  mortgage  to  the  City 
Council.  The  arguments  had  closed,  and  the  Court  was 
charging  the  Jury,  when  the  counsel  for  the  demandant 
^P  stated  that  the  demandant  considered  the  purchase  from, 
and  the  mortgage  to  the  City  Council,  as  two  distinct 
transactions,  and  called  the  attention  of  the  Court  to  the 
date  of-  the  conveyance  of  the  1st,  and  the  date  of  the 
mortgage  of  the  13th,  and  that,  therefore,  she  was  entitled 
to  her  dower,  in  the  whole  lands.  The  counsel  for  the  de- 
fendant insisted  that  until  that  moment,  both  the  purchase 
and  mortgage  had  been  treated  by  all  parties  as  one  trans- 
action, and  that  evidence  could  be  immediately  produced 
to  prove  this  allegation. 

RiCHiiRDsoN,  J.  who  tried  the  case,  charged  the  Jury 
that  the  widow  was  entitled  to  dower  in  whatever  re- 
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raained  after  payment  of  the  mortgage.*  •  What. that  would 
amount  to  was  not  then  a  question  for  adjudication ;.  but 
that  the  only  question  for  them  was,  whether  the  hus- 
band had  been  seized.  And  under  the  case  made  by  the 
pleading  without  prejudice  t5  the  rights  of  eiAer  party, 
or  to  the  evidence  that  might  be  produced  as  to  the  eit- 
tent  of  the  dower,  the  Coutt  directed  the  Jury  ^  to  find 
the  demandant  entitled  to  dower  in  the  lands. 

The  defendant  now  moved  for  a  new .  trial  on  -the 
grounds : — 

lst«  That  a  wife  was  not  entitled  to  dower  in  an  Equity 
of  Redempti(»i. 

2nd.  That  if  the  plaintiff  in  this  case  was  entitled  to 
her  dower  in  the  Equity  of  Redemption,  it  must  be  sub- 
ject to  the  mortgage,  and  the  Jury  on  the  pleadings  ought 
to  have  been  dii'ected  solo  find. 

8rd.  That  after  theevideince  was  closed  on  both  sides, 
and  the  case  had  gone  to  the  Court  and  Jury,  a  new 
point  was  made  by  the  plaintiff,  which  was  supposed  to~ 
have  been  conceded  to  the  defendant,  and  which  he  was 
furnished  with  evidence  to  disjM-ove. 

Before  these  points  were  argued  in  the  Courtof  Ap- 
peals, the  Commissioners  made  their  return,  which  was 
confirmed  by  the  Court,  and  the  additional  grounds  of 
appeal  Were  taken,viz : 

1st.  That  the  Commissioners  should  have  set  off  a  part 
of  the  land  for  the  demandant's  dower,  by  metes  am) 
bounds,  and  not  have  assessed  money  in  lieu  of  land. 

2nd.  That  in  the  assessment  of  the  value  of  the  premises 
in  question,  the  sum  paid  by  the  defendant  to  the  City 
Council,  to  wit :  $8000  and  upwards  on  the  original  pur- 
chase money  of  the  premises,  should  have  been  deduct- 
ed from  the  sum  of  $30,000  fixed  by  the  Commissioners 
as  the  value ;  and  that  a  proportional  abatement  in  the 
assessment  of  dower  should  have  been  made. 
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JSng^  for  the  motion.  By  the  conunon  law  the  mori-^ 
gagee  stands  in  the  relation  of  trustee,  and  therefore  she 
is  not  endowable  of  an  equity  unless  she  redeem.  2 
Cruise.  Tit  Mort.  Chap.  16;  1  Bro.  C.  C.  326;  1  Cruise. 
466,  Tit-  Trust.  13,  ch.  2,  p.  12.  Attorney-General  vs. 
Scott,  Cases  Teih.  Talbot. 

In  the  ease  of  Bogy  vs.  Rutledge,  1  Bay. — the  rule 
laid  down  is,  that  the  wife  is  not  endowable -in  lands 
purchased  by  the  husband,  and  at  the  same  time  mort- 
gaged for  the  purchase  money,  unless  it  is  redeemed. — 
Under  this  rule  she  is  only  entitled  to  dower  in  what 
remains'  after  paying  the  mortgage  to  the  Council.  The 
Court  ought  to  controul  the  Commissioners  in  the  capri- 
cious assessinent  of  mdney  in  lieu  of  land*  It  is  apparent  that 
it  'will  operate  unequally  and  unjustly  iu  this  case.  The 
whole  fee  simple  will  not  in  all  probability  sell  for  more 
than  the  sum  assessed,  perhaps  not  so  much.  The  ab- 
jection'that  a  partition  of  the  miH  pond  would  be  destruc- 
tive of  the  value  of  the  whole,  will  ap(dy  even  with 
mcnre  force  io  the  defendant^  and  it  does  not  tie  with  the 
demandant  to  say,  that  she  will  not  accept  a  part  of  the 
soil  because  it  will  injure  the  defendant. 

Petigru^  Attorney-General  contra.  Dower  is  favored 
in  law.  r  In  the  case  of  Bogy  vs.  Rutledge,  the  mortgage 
was  executed  at  a  time  when  the  mortgagee  was  by  law 
the  legal  owner  of  the  estate^  and  there  the  deeds  were 
contemporaneous. 

So  in  the  case  of  Crafts :  There  the  conveyance  and 
mortgage  was  before  the  marriage,  and  the  husband  was 
not  seized  except  sub  modo  during  the  covei*ture,  and 
therefore  the  wife  could  not  be  endowed. 
\.,  The  cases  cited  are  instances  in  which  the  husband  was 
only  seized  in  the  instant,  and  yet  the  wife  was  entitled  to 
dower.  2BQcon,372;  Cro.  Eliz.802;  Cro.Car.  190.  The 
rule  in  law  and  equity  is  the  same.  In  equity  the  seller  has  a 
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lien  for  the  purchase  money ;  hut  no  case  can  be  found  10 
which  the  wife  has  in  such  case  been  deprived  6f  dower. 

Dower  is  so  much  favored,  that  the  wife  of  a  mortgagor 
before  marriage,  is  entitled  to  dower  against  all  but  the 
mortgagee.  1  Day,  559,  Fish  vs.  Fish.  So  although  the 
husband  was  never  seized  of  any  thing  exrept  the  equity 
of  redemption,  as  when  the  husband  inherited  the  equity. 
15  Mass.  278,  Snow  vs.  Tuttle;  ISth  Mass.  327,  Bottom 
vs.  Ballard.  15  Johnson,  319;  1  Johns^  C.  C.  45,Tavel 
vs.  Tavel ;  5th  do.  452,  Titufi  vB.  Nelson.  Harringtcm 
vs.  Hitchcock,  6  Johnson,  290.  Admitting  that  the  sale 
in  this  case  was  made  under  an  agreement  to  n^ortgage ; 
the  question  then  is,  whether  the  wife  is  barred  by  an 
agreement  to  mortgage,  and  there  is  no  case,  bookj 
or  record  in  which  a  precedent  for  it  can  be  found.-^ 
Collins  vs.  Terry,  7  Johns,  217.  According  to  the 
rule  laid  down  in  this  case,  the  wife  was  entitled 
to  be  endowed  of  the  value  at  the  time  of  alienation. 
Duncan  gave  $41,000,  and  according  to  that  rule  she  was 
entitled  to  be  endowed  of  the  third  of  that  sum.  The 
act  confines  her  dower  to  the  value  at  the  time  of  aliena- 
tion, and  it  must  work  both  ways,  whether  the  value  be 
improved  or  diminished.  2  Const  Rep.  254,  Russell  vs. 
Cree;  Acts  of  ass.  1824. 

King  J  in  reply.  It  will  be  found  by  reference  to  the 
cases  quoted,  that  none  of  the  persons  resisting  the  claim 
of  dower  claimed  under  the  mortgagee,  all  of  them  seem 
to  save  his  rights.  Defendsmt '  claims  under  the  City 
Council  the  mortgagee. 

Curia  per  Norr,  J.  This  is  an  application  to  Ibis  Court 
to  reverse  an  order  of  the  Court  below  aflSrming  the  re- 
turn of  Commissioners  assessing  the  sum  of  five  thousand 
dollars  for  the  dower  of  the  demandant  in  the  lands  in 
question.  The  principal  ground  relied  on  by  the  appel- 
lant,  is,  that  the  deed  from  the  Citv  Council  to  Jonathan 
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BrowD,  and  the  mortgage  by  him  to  the  Citj  Couneil, 
were  simultaneous  acts,  and,  therefore  the  momentarfr 
seizin  of  Brown  merely  for  the  purpose  of  reeonveying 
the  same  back  by  way  of  mortgage  in  order  to  secure  the 
purchase  money  was  not  such  a  seizin  as  would  entitle 
his  widow  to  dower,  and  that  although  the  dates  of  the 
two  deeds  are  different,  yet  thiit  the  delivery  of  both 
was  contemporaneous  and  that  the  advantage  taken  after 
the  testimony  was  closed,  of  the  difference  in  the  dates, 
was  a  surprise  upon  the  party  and  an  olqectio^which  the 
defendant  could  have  removed,  if  he  bad  be^  apprised 
that  such  a  ground  would  have  been  relied  on.  I  consi- 
der it  a  very  well  settled  rule,  both  in  Law  and  Equity, 
that  a  mere  transitory  seizin  of  a  husband  of  a  tract  of 
land  for  the  purpose  of  reeonveying  by  way  of  Mort- 
gage, would  notat  common  law  entitle  the  wife  to  dow« 
er.  A  mortgage  at  (Common  law  was  a  conveyance  of 
land  subject  to  defeasance  upon  the  payment  of  the  mo- 
ney which  it  was  intended  to  secure,  and  as  the  fee  ves- 
tedin  the  mortgagee,  there  was  nothing  left  in  the  husband 
of  which  the  wife  could  be  ^endowed.  It  is,  however, 
orherwise  in  this  Stat^.  The  mortgagor  retains  the  le- 
gal estate,  and  the  mortgage  is  only  considered  as  a  pledge 
for  the  security  of  the  money.  But  it  was  held  in  the 
case  of  Mrs.  Crafts  vs.  the  Ex'ors  of  Crafts,  2nd  M'Cord, 
54,  that  although  the  husband  still  retained  the  legal  es- 
tate, yet  that  the  mortgagee  having  obtained  a  vested  lien 
before  marriage,  his  security  could  not  be  varied  or  di- 
minished by  any  after  act  of  the  mortgagor,  and  that  al- 
though the.  wife  was  entitled  to  dower,  it  must  be  subject 
to  the  prior  incumbrance.  I  think  that  the  same  princi- 
ple will  apply  in  this  case.  If  the  two  deeds  were  simul- 
taneous, the  widow  can  only  be  entitled  to  dower  sub- 
ject to  the  moi-tgage  to  the  City  Council,  or  of  the  surplus 
over  and  abovo  that  incumbrance.      If,  therefore,  the 
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Court  could  see  that  the  defendant  had  sustained  any  in" 
jury,  or  rather,  if  we  did  not  see  that  no  iirjustice  has 
been  done  by  the  sum  assessed,  a  new  trial  might,  per- 
haps, have  been  granted  on  the  ground  of  surprise.  But 
it  will  be  Been  by  looking  through  the  whole  case,  that 
the  amount  ultimately  found  due  to  the  City  Coimcil  was 
about  eight  thousand  dollars.  That  the  land  was  s61d  to 
the  defendant  for  forty  thousand  dollars;  so  that  the  .sum 
of  which  the  widow  was  entitled  to  be  endowed,  was  fhir* 
ty  two  thousand  dollars.  The  act  6f  the  Legislature  of 
1824,  declares  that  the  value  of  the  land  at  tibe  time  of- 
alienation  shall  be  taken  ^s  the  basis  of  calculation.    The  r 

sum  of  forty  thousand  dollars  was  not  only  the  sum  for 
which  the  land  was  sold,  but  it  was  sold  subject  to  the 
claim  of  dower,  and  that  was  the  sum  at  which- it  was  va- 
lued by  the  commissioners  by  whom  the  dower  was  as- 
sessed.    But  they  considered  the  property  as  having  de- 
teriorated in  value,  so  that  at  the  death  of  Brown,  it  was 
worth  only  thirty  thousanddoUars,  and  they  tooktbat  sum 
as  the  predicate  of  their  assessment.    In  that  respect  the 
Commissioners  did  wrong,  as  the  act  expressly  requires 
that  the  dower  shall  be  assessed  according  to  the  value 
of  the  land  at  the  time  of  alienation,  and  not  at  the  time 
of  the  death  of  the  husband;  and  although  that  rule  may 
perhaps,  sometimes  operate  oppressively,  yet  I  do  not 
know  that  as  a  general  rule,  &  better  one  could  be  adopted. 
But  whether  correct  or  not,  it  is  one  established  by  the 
Le^slature,  and  must,  therefore,  be  the  rule  of  decision 
for  this  Court.     The  sum,  therefore,  out  of  which  the 
•  dower  has  been  assessed  is  less  than  the  value  of  the 
land  at  the  time  of  alienation,  after  deducting  the  sum 
due  the  City  Council.      It  is  less  than  the   amount  to 
which  the  widow  would  be  entitled  upon  the  principle 
contended   for  by  the  defendant   himself     Admitting, 
thotofore,  th.it  thf   farts  exist  on  which  the  defendant 
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relies,  they  furnish  no  ground  f<H*  a  new  trial  on  his  part. 
Another  ground  relied  on  is  that  the  Commissioners 
ought  to  have  assigned  the  dower  in  the  land  itself  and 
were  not  authorized  to  assess  a  sum  of  money  in  lieu 
thereof,  without  tlie  consent  of  the  defendant.  It  is  ap* 
parent  that  injustice  must  sometimes  be  done  by  this  me- 
thod of  proceeding.  I  recollect  a  case  where  the  sum 
raised  by  the  sale  of  the  whole  tract  of  land  in  fee  simple 
was  npt  sufficient  to  satisfy  the  amount  assessed  for  the 
dower.  But  the  act  is  express  on  the  subject.  The 
Commissioners  are  made  the  judges  of  the  question,  and 
unless  it  is  apparent  that  they  hs^ve  committed  some  er- 
^  ror,  their  decision  must  be  final  and  conclusive.     But 

there  does  not  appear  to  be  any  error  in  this  case.  The 
Commissioners  have  returned  that  ^^  on  consideration  of 
the  state  of  the  premises,  we  are  of  opinion  that  the  de- 
mandant's dower  cannot  be  set  off  by  metes  and  bounds, 
without  great  injury  to  all  the  parties  concerned.'^  It  is, 
at  least,  doubtful  whether  the  Court  can  enquire  into  the 
reasons  on  which  these  opinions  are  founded.  They  are 
required  to  go  on  the  premises  to  enable  them  the  better 
to  judge  of  the  matter  from  their  own  view,  and  even  if 
we  are  authorized  to  reverse  their  proceedings,  I  do  not 
discover  any  evidence  which  made  it  the  duty  of  the 
Commissioners  to  come  to  a  different  conclusion.  I  am 
of  the  opinion^  therefore,  that  the  motion  ought  to  be  re- 
fused. New  trial  refused, 

8   2 
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HSTWARD  VS.  CUTHBEKT. 

An  information  before  a  Magistrate  does  not  constitute  such  a 
commencement  of  a  prosecution,  as  to  enable  the  person  in- 
formed against  to  maintain  an  action  for  malicious  prosecution. 

The  foundation  of  such  an  action  is  the  wrong  done  to  the  per- 
son ;  and  if  he  is  not  detained  or  imprisoned^  the  action  cannot 
be  maintained.    The  party  must  have  been  put  in  such  a  situ- 
ation as  to  have  it  in  his  power  to  compel  the  State  to  proceed, 
•  or  to  discharge  him. 

Nor  is  the  entry  of  noZ.  proa,  by  the  Solicitor  on  the  information, 

such  a  termination  of  the  matter  as  would  support  an  action,  if 
the  prosecution  had  been  commenced. 

If  the  information  constitutes  a  libel,  the  party  informed  aj;ainst 
must  pursue  his  remedy  as  for  a  libel,  (and  not  brmg  an  action 
on  the  case,)  and  in  such  a  case,  though  it  be  a  judicial  pro- 
ceeding, yet  if  it  be  shewn  that  it  was  merely  resorted  to,  to 
gratify  private  malignity,  and  to  be  false,  the  action  for  a 
nbel  may  be  maintained. 

The  defendant  went  before  a  magistrate,  and  made  an 
information  in  the  form  of  an  affidavit  drawn  up  by  him- 
self, in  which  he  charged  the  plaintiff  with  a  felony  in 
stealing  a  negro  slave <  There  was  no  legal  evidence 
that  a  warrant  was  ever  issued  on  this  information,  but 
the  magistrate  returned  it,  with  some  other  papers  con- 
nected with  the  same  transaction,  to  the  Clerk's  office, 
and  they  were  by  him  turned  over  to  the  Solicitor  of  the 
circuit.  On  the  envelope  covering  these  papers,  he 
made  an  endorsement  expressive  of  his  opinion  that  the 
supposed  felony  was  only  a  trespass,  and  superadded  the 
words  "nol.  pros."  and  no  further  proceedings  were  ever 
had  on  them^  The  two  first  counts  in  the  declaration 
\V6re  in  the  usual  form  foi:  a  malicious  prosecution,  and 
charged  the  making  of  the  information  as  the  commence- 
ment, and  the  nol.  pros,  by  the  Solicitor  as  the  termina- 
tion of  the  prosecution.  The  third  and  last  count  stated 
the  facts  substantially  as  thej*  occurred.  This  was  a  mo- 
tion to  set  aside  the  non-suit,  ordered  on  the  circuit,  and 
the  following  points  were  made  : 

1st.  Whether  the  counts  for  malicious  prosecution 
tverc  supported  by  the  evidence. 
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2dly.  Whether  the  case  stated  in  the  third  and  last 
count,  and  proved  by  the  evidence  was  a  sufficient  founda- 
tion for  an  action  on  the  case. 

PdtigruSf  Dawson^  for  the  motion. 

Frost  Sf  Hunt,  contra, 

CiTRiA  per  Johnson,  J.  It  will  not  be  necessary  to  de- 
cide here  whether  aninformationbefore  a  magistrate  may, 
or  may  not,  for  some  purposes  be  regarded  as  the  com- 
mencement of  a  prosecution ;  for  whether  we  consider 
the  literal  import  of  the  term  maliciousf  {H*osecution,  or 
the  nature  of  the  injury  which  the  action  so  called  was 
Iramed  to  redress,  .it  cannot  be  regarded  as  the  com- 
mencement of  a  prosecution.  The  terms  themselves 
presuppose  some  proceeding  against  the  party  complain* 
ing,  but  the  information  is  no  more  than  a  statement  of 
facts  fipom  which  the  magistrate  before  whom  it  is  made 
is  called  on  to  determine  whether  in  law  they  authorize  a 
criminal  prosecution,  and  to  which  the  accused  is  not  a 
party.  There  was  then  in  this  case  no  prosecution. — 
The  foundation  of  this  sort  of  action  is  the  wrong  done  to 
the  plaintiff  by  the  direct  detention  or  imprisonment  of  . 
his  person.  The  wound  inflicted  on  his  reputation  and 
money  that  he  may  have  expended  on  his  defence  are 
more  matters  of  aggravation  than  of  substance,  as  will  be 
seen  by  a  reference  to  the  precedents.  The  same  con- 
clusion follows  from  the  rules  of  evidence  peculiar  to  this 
action.  The  necessity  of  proving  the  termination  of  the  » 
prosecution,  in  some  way  or  other,  is  admitted  on  all  hands 
for  the  obvious  reason  that  it  would  be  inconsistent  to 
allow  a  [daintiff  to  recover  when  in  the  end,  he  might  bo 
convicted  of  the  offence  charged  against  him;  and  this  is 
impracticable  when  there  has  been  no  prosecution.  A 
correct  criterion  by  which  to  determine  whether  a  prose- 
cution has  or  has  not  been  commenced,  will  perhaps  be 
best  formed  by  inquiring  whether  the  proceedings  are  in 
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such  a  situation  as  to  put  it  in  the  power  of  the  party 
prosecuted  to  compel  the  State  to  proceed,  or  to  procure 
his  own  discharge,  which  can  never  happen  until  he  is  a 
party  to  them.  If,  for  instance,  he  has  been  arrested  and 
brought  before  a  magistrate,  and  there  is  not  sufficient 
evidence  of  the  accusation  against  him,  it  is  his  privilege 
to  ask,  and  the  duty  of  the  magistrate  to  discharge  him; 
or  if  he  has  entered  into  recognizaace^  or  been  committed, 
and  the  State  refuses  or  neglects  to  proceed,  or  abandons 
the  prosecution,  he  is  entitled  to  be  dischaiged;  but  ii 
the  magistrate  thinks  proper  to  put  a  criminal  information 
into  his  pocket,  the  party  accused  has  no  power  over 
him,  nor  has  he  any  means  of  compelling  him  to  proceed 
or  abandon  the  prosecution.  As  a  prosecution,  there- 
foTBy  it  could  not  have  a  termination,  because  it  never  had 
a  legal  commencement.  Admitting,  however,  that  the  in- 
formation in  this  case  could  be  regarded  as  the  commence- 
ment of  a  prosecution,  there  is  no  evidence  of  a  legal 
termination,  and  for  that  reason,  this,  as  an  action  for  a 
malicious  prosecution,  must  fail ;  for  in  the  case  of  Smith 
vs.  Shackelford,  1  Nott,  and  M'Cord  73,  the  Court  held 
that  w  indorsement  by  a  Solicitor  corresponding  in  every 
thing  material  with  that  made  in  this  case,  was  not  such 
an  end  of  the  proceedings  as  would  support  the  action. 

The  argument  places  the  second  proposition  on  the 
broad  ground,  that  the  fact  stated  in  the  third  count  con- 
stitute  an  injury  for  which  the  law  ought  to  furnish  a 
remedy,  and  in  the  absence  of  any  prescribed  form  that 
must  be  adopted  which  is  suggested  by  the  nature  of  the 
case :  and  I  agree  with  Mr.  Justice  BuUer,  that  every 
special  action  on  the  case  is  a  new  action,  and  that  it  is 
no  objection  to  it  that  one  of  the  same  sort  has  never  be- 
fore been  brought — Duller  N.  P.  78.  But  this  must  be 
understood  with  its  proper  limitations ;  for  there  is  a 
class  of  injuries  which  are  aptly  enough  denominated 
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danmum  abaque  injuria,  and  for  which  an  action  will  not 
lie,  and,  I  think,  it  may  be  well  doubted  whether  this  is 
not  one  of  that  class.  The  counsel  have  relied  on  the 
case  of  Thorn  vs.  Blanchard,  5th  Johnson  Rep.  508,  to 
show  that  an  aetton  for  a  libel  will  not  lie  for  any  thing 
done  in  the  course  of  a  judicial  proceeding,  and  hence  it 
is  concluded  that  the  plaintiff  is  without  remedy  unless  it 
is  furnished  by  the  form  of  action  adopted  by  him ;  and 
the  case  of  Cutler  vs.  Dixon,  2  Co.  Rep.  290,  goes  so  far 
as  to  decide  that  no  action  shall  lie  for  any  matter  arising 
in  the  ordinary  course  of  justice;  and  the  reason  given,  is 
that  if  actions  were  permitted  in  such  cases,  those  who 
have  a  just  cause  of  complaint  would  not  dare  to  complain 
for  fear  of  infinite  vexation.  This  opinion  seems  to  have 
been  sustained  by  the  whole  current  of  decisions  which 
are  collected  in  a  note  in  Thomas'  Edition  of  that  Work. 
These  cases  overshoot  the  mark  aimed  at,  for  the  rea- 
soning on  which  they  are  foiinded  apply  to  all  the  forms 
of  action  alike,  and  proceed  on  the  principle  that  it  is 
against  public  policy  to  allow  them.  But  I  am  much 
inclined  to  think  with  Seargent  Hawkins,  that  if  one 
resort  to  a  judicial  proceeding  as  a  mere  cover  to  gratify 
private  malignity,  and  these  facts  can  be  clearly  shown, 
it  is  rather  an  aggravation  of  the  injury  ;  and  the  opinion 
of  the  Chancellor  in  the  case  of  Thom  vs.  Blanchard, 
would  seem  to  favour  this  conclusion  when  the  falsity  of 
the  charge  and  the  malicious  mdtive  can  be  clearly  prov- 
ed by  evidence  aliunde.  But  it  is  unnecessary  to  decide 
this  matter  here,  as  in  any  view  of  the  question,  the 
plaintiff  cannot  prevail  in  this  motion.  It  is  a  settled  rule 
of  practice,  that  when  a  usage  has  prescribed  a  particular 
form  of  action  for  a  certain  class  of  injuries,  h  must  be 
pursued.  In  this  case  the  wrong  complained  of  is  the 
publishing  a  paper  writing  containing  a  criminal  charge 
against  the  plaintiff,  and   if  any  action  would  lie,  that 
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which  the  practice  of  the  Court  has  appropriated  to  such 
an  injury  ought  to  hare  been  resorted  to.  But  there  is 
yet  amoie  coDclusiTe  objection.  There  is  no  proof  of 
malice  except  that  arising  from  the  publication^  and  that 
having  been  made  in  the  course  of  a  judicial  proceeding 
repels  the  piesumption  and  throws  the  onus  of  proof  on 
the  plaintiff.  The  motion  in  this  case  must,  therefore, 
be  refused.  Xonsuit  confirmed. 


The  State  ts.  Wright* 


A  Slave  can  commit  a  felon j. 

By  statute  of  William  and  Mary,  receivers  of  stolen  goods  are 
made  accessaries  after  the  fact.'  Since  which  statute  no  indict- 
ment as  for  a  misdemeanour  at  common  law  can  be  maintained. 

80,  the  receiver  of  stolen  goods  from  a  slave  cannot  be  indicted 
for  a  misdemeanour^  (except  under  the  statute,  1  Ann  c.  9^)  but 
under  the  statute  he  may  be  indicted  as  an  accessary,  and  the 
record  of  conviction  of  the  slave  may  be  given  in  evidence. 

Quere — ^!p  "what  manner  is  it  to  be  ascertained  on  the  trial,  that 
the  slave  ivas  convicted  of  grand  or  petit  larceny  *! 

This  was  an  indictment  for  receiving  stolen  goods. — 
The  indictment  contained  two  counts,  one  for  a  misde- 
meanour at  common  law,  and  the  other  for  a  misdemeanour 
under  the  statute  1st.  Ann.  c.  9.  The  case  was  tried 
before  Mr.  Justice  Huger,  in  Charleston,  Mayterm^ 
1827,  who  made  the  following  report :  ^^  The  defendant 
was  indicted  for  having  received  a  stolen  ring  from  a  ne* 
gro.  The  ring  was  stated  in  the  indictment  to  be  the 
property  of  Eliza  M.  Ross.  The  indictment  contained 
two  or  more  counts.  One  was  for  a  misdemeanour  at 
common  law;  and  a  question  arose  whether  the  common 
law  count  could  be  sustained.  The  Statute  of  William 
and  Mary  declares  the  receiver  of  stolen  goods  an  acces- 
sary after  the  fact,  and  a  felon.  When  a  misdemeanour  at 
common  law  is  made  felony  by  statute,  the  first  is  merged 
in  the  last;  Raymond  71 1.     It  was,  therefore,  contended 
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that  this  cCtint  iDUst  be  stricken  out.  I  was  of  a  difTeront 
opinion.  I  did  not  regard  the  statute  of  W  illiam  and 
Mary  aa  embracing  ihe  receiver  of  stolen  goods  from  a 
slare.  tt  includes  only  such  as  have  received  stolen 
goods  from  one  who  is  capable  of  (Committing  a  felony. — 
By  our  act,  a  Blave  is  not  regarded  as  capable  of  commit- 
ting a  felony.  The  common  law  offence,  in  this  respect, 
has,  therefore,  not  been  merged." 

The  prisoner  was  convicted  and  this  was  a  motion  in  ar- 
rest of  judgment  on  the  grounds,  that  if  the  defendant 
waa  guilty  of  any  offence,  he  was  liable  as  accessary,  and 
could  not,  therefore,  be  indicted  for  a  misdemeanour,  or 
at  common  law,  and  that  the  principal  was  known  and 
could  have  been  prosecuted,  and  therefore  the  defendant 
could  not  be  indicted  under  the  statute  of  Ann. 

Feculon^  for  the  motion,  cited  2  Brev;  Dig.  180,  181, 
in  note.  State  vs.  Council,  Harper,  L.  R.  63.  If  the 
principal  is  unknown  it  is  sufficient  so  to  state  it,  but  if 
he  is  known  he  must  be  prosecuted;  3  Chitty  Cr.  L.  721. 
It  is  admitted  that  in  general  the  offence  at  common  law 
of  receiving  is  merged  by  the  statute,  but  it  is  said  that 
slaves  are  incapable  of  committing  a  felony.  The  act  of 
1740,  2  Brev.  232,  233,  declares  slaves  capable  of  a  fe- 
lony. With  regard  to  names  of  third  persons,  they 
ought  tobe  described  so  as  not  to  mistake  them  for  others. 
The  names  ofEliza  and  Elizabeth  are  distinct.  1  Chit.  177. 

Petigru^  attorney-general,  contra.  Admitting  that 
the  statute  does  repeal  the  common  law  with  respect 
to  white  persons,  it  will  not  be  so  c#nstnied  with 
regard  to  slaves^  as  it  will  not  furnish  a  remedy.  The 
mode  of  trial,  of  evidence)  and  conviction  are  dfffer- 
ent  with  respect  to  slaves.  The  decliarations  of  slaves 
without  oath  are  admissible.  The  judgment  does  not  define 
the  degree  of  the  offence,  and  the  punishment  is  discre- 
tionary.    The  admission  of  a  conviction  founded  on  such 
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evidence  against  a  white  man  is  inadmissible*  The  resH 
son  why  the  receiver  cannot  at  common  law  be  convicted 
before  the  principal,  is  that  it  mi^ht  so  happen  that  the 
principal  might  be  innocent,  and  to  try  the  receiver  before 
the  principal,  would  be  to  try  a  matter  without  the  pro- 
per parties.  The  judgment  of  the  Court  in  the  case  of 
the  principal  being  a  slave,  does  not  distinguish  between 
grand  and  petit  larceny  and  this  is  a  difficulty  which  it  is 
impossible  to  get  over — ascertaining  the  degree  of  of- 
fence is  one  of  the  reasons  that  renders  the  trial  of  the 
principal  necessary. 

EUioU,  in  reply,  citedChitty  1713;2  Lord  Ray.  1730; 
1  Leach  181,  Wilks'  case.  If  the  principal  is  known 
the  receiver  cannot  be  tried  until  his  convictioir.  5  T,  R. 
83;  1  Haile  624. 

CuRiA,per  NoTT,  J.  At  common  law  the  receivers  of 
stolen  goods  knowing  them  to  have  been  stolen,  were 
guilty  only  of  a  misdemeanour;  3  Chitty,  C.  L.  713.  By 
the  statute  4th  and  5th,  William  and  Mary,  c.  9,  it  is  en- 
acted that  such  persons,  * 'shall  be  taken  and  deemed  ac- 
cessaries after  the  fact,  and  shall  incur  the  penidties 
which  attach  to  offences  in  that  degree."  Since  that 
statute,  it  has  been  held  that  no  indictment  as  for  a  mis* 
demeanour  at  common  law,  can  be  supported;  3d  Chitty, 
Crim.  L.  7 13;  1st  Ld.  Raymond,  711.  But  it  is  contend- 
ed that  the  Statute  of  William  and  Mary  does  not  relate 
to  receivers  of  goods  from  a  slave — that  it^embraces  only 
those  who  have  i-eceived  stolen  goods  from  one  who  is 
capable  of  committing  a  felony,  and  that  by  our  acta 
slave  is  not  regarded  as  capable  of  committing  a  felony. 
If  that  position  be  correct,  perhaps  the  "conclusion  will 
follow.  The  idea  is  a  new  one  to  me,  and  it  is,  therefore, 
the  first  time  that  I  have  had  occasion  to  consider  the 
question.  But  I  have  not  been  able  to  discover  any 
foundation  for  such  an  opinion.    Our  act  considers  slavo^^ 
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ka-  mofsii  agents.  It  makes  them  amenable  to  the  law  for 
the  commission  of  crimes ;  and,  it  appears  to  me,  that  it 
contemplates  them  in  so  many  words  as  capable  of 
committing  felonies.  The  act  of  1740,  P.  L.  167, 
2  Brev.  233,  provides,  that  whereas  some  crimes  and 
offences  of  an  enormous  nature,  and  the  most  pernicious 
consequences  may.  be  committed  by  slaves,  &c.  Be  it, 
therefore,  enacted,  that  the  several  crimes  and  offences 
hereinafter  particularly  enumerated  are  hereby  declared 
to  be  fehmy  without  the  benefit  of  clergy,  &c.  After 
enumerating  several  offences,  it  further  says,— or  shall 
/elomot^j/  steal,  take,  or  carry  away  any  slave,  &c. 
every  such.slave^  &c.  shall  suffer  death  as  a/eZon.  The 
act  appears  to  me  so  plain  as  to  resist  all  reasoning  on  the 
subject.  It  declares  the  offences  prohibited  to  be  feUh 
nies.  To  incur  the  penalty,  it  is  required  that  they  shall 
h^  feloniously  done  ;  and  the  offenders  are  doomed  to 
deaths  ^^as/dons.^^  It  appears  to  me^  therefore,  that  the 
defendant  cannot  be  indicted  for  a  misdemeanour  at  com- 
mon  law,  and  that  the  first  count  of  the  indictment  cannot 
be  supported. 

The  next  questioi;!  is,  whejther  the  indictment  can  be 
supported  under  the  statute — 1st  Ann,  c.  9.  In  order  to 
decide  that  question,  it  is  necessary  *to  observe  that  in 
England  there  is  another  statute  9U  the  same  subject, 
passed  in  the  5th  year  of  Queen  Ann,  c.  33,  which  pro- 
vides that  where  the  principal  felon  cannot  be  taken  so 
as  to  be  prosecuted,  &c.  the  receiver  may  be  indicted  as 
for  a  misdemeanour.  Under  these  statutes,  it  has  been 
held  that  an  indictment  for  a  misdemeanour  cannot  be 
maintained  against  the  receiver  where  the  principal  is 
known  and  can  be  prosecuted,,  but  that  he  must  be  indict- 
ed as  an  accessary;  Russell  on  Crimes,  721,  726, 
Do.  1138,  1303,  1312;  East.  C.  L.  650,  745,  781 ;  Fos- 

txjr's  C.  L.  37 1.     It  is  now  contended  tliat  this  construr- 

2  T 
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tioD  of  the  English  statutes  arises  from  the  provisions  ol 
the  two  statutes  taken  together,  and  that  as  the  statute  of 
5  Ann  is  not  of  force  in  the  State,  we  must  be  governed 
hj  the  first  which  admits  of  a  different  construction.  But 
I  am  disposed  to  think,  that  if  we  decide  the  case  upon 
the  statute  of  1st.  Ann  alone,  we  shall  come  to  the  same 
conclusion  as  the  English  Judges.  The  misehief  intend- 
ed to  be  provided  against,  was  the  escape  of  receivers 
where  the  principal  was  not  known  or  could  not  be  prose- 
cuted. If  the  principal  were  known,  and  could  be  prose* 
cuted,  the  mischief  did  not  exist,  and,  therefore,  the 
remedy  did  not  apply  ;  and  the  rule  laid  down  by  all  the 
elementary  writers,  for  the  constniction  ol  statutes,  is  to 
look  to  the  evil  intended  to  be  removed,  and  the  remedy 
provided ;  and  penal  statutes  ought  not  to  be  extended 
by  construction  beyond  the  evil  intended  to  be  provided 
against.  But  without  relying  alone  on  the  construction 
of  that  statute,  the  provincial  act  of  assembly  of  1769,  is 
so  exactly  in  the  words  of  the  statute  5th  Ann,  that  it 
may  almost  be  considered  as  a  re-enactment  of  the  pro- 
visions of  that  statute,  and,  I  believe,  has  always  been  so 
regarded,  so  far  as  relates  to  the  question  now  under  con- 
sideration, and  that  the  decisions  in  this  State  have  been 
in  conformity  with  those  in  England  on  this  subject. 

But  another,  and  I  think  a  more  formidable  objection 
is  made : — that  a  white  person  cannot  be  accessary 
to  a  crime  committed  by  a  slave  or  person  of  colour. — 
But  it  appears  to  me  that  even  that  objection  can 
not  prevail.  The  principal  ground  relied  on  in  sup- 
port of  this  objection  is,  that  the  record  of  the  conviction 
of  a  slave  cannot  be  given  in  evidence  on  the  trial  of  the 
accessary ;  for  if  the  conviction  should  happen  to  ])e 
lounded  upon  testimony  which,  though  competent  to 
convict  a  slave,  should  not  be  competent  against  a  white 
jKTson,  the   record  could  vot  W  higher  ovKlenoe  than 
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-chat  upon  which  it  is  founded,  and  then  could  not  be  i«- 
ceived.  But  the  evidence  of  the  conviction  of  the  prin- 
cipal, is  not  conceived  as  evidence  of  the  guilt  of  the 
accessary,  but  merely  to  shew  that  the  principal  has  been 
<sonvicted  for  the  purpose  of  avoiding  the  absurdity  of 
convicting  the  accessary  of  a  crime  of  which  the  person 
accused  as  principal  may  be  acquitted.  I  do  not,  there- 
fore, feel  any  difl^culty  on  that  score ;  and  if  I  did,  I  should 
be  of  opinion  that  it  belonged  to  the  legislature  to  provide 
a  remedy,  and  not  to  this  Court.  And  it  would  even  be 
-  better  that  receivers  of  stolen  goods  should  never  be  pun* 
ished,  than  that  such  a  doctrine  should  be  established.— 
Let  it  once  be  understood  that  a  white  person  cannot  be 
-an  accessary  to  a  person  of  colour,  (for  the  principle  is 
the  same  by  our  law,  whether  ajiplied  to  bond  or  free,) 
and  that  description  otf  persons  may  be  made  the  instru- 
ments t>f  miu'der,  burglary,  arson^  and  the  whole  catalogue 
of  the  most  atrocious  crimes,  and  the  real  offender  escape 
with  .impunity.  There  is,  however,  one  ^question  oi 
which  I  have  not  yet  been  able  to  satisfy  my  mind. — 
That  is,  in  what  manner  it  is  to  be  ascertained  on  the 
trial  of  the  accessary,  whether  the  principal  had  been 
guilty  of  grand  or  petit  larceny.  That  fact  does  not  ap- 
pear from  the  form  of  the  record  of  convictipn  usually 
made  out  in  duch  cases.  Whetlier  ^hat  will  be  an  insur- 
mountable difficulty,  is  a  question  on  which  I  am  not  yet 
prepared  to  express  an  opinion.  But  if  it  should  ulti- 
mately turn  out  so,  1  do  not  think  it  would  justify  the 
Court  in  passing  a  law,  to  provide  for  the  casct  It  is 
undoubtedly  a  subject  worthy  the  attention  of  the  legis- 
lature, and  I  hope  will  not  escape  the  notice  of  that  body. 
In  any  view  which  I  have  been  able  to  take  of  the  ques- 
tion, I  am  of  opinion  that  the  judgment  must  be  arrested. 

.    Judgment  arrested. 
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Brown  &Ot£rstre£t  ys.  Eli  as  WALLEir,  Indorserv 

The  defendant  took  the  benefit  of  the  Insolvent  Debtoi-s  Law  of 
of  Georgia,  and  among  his  creditors,  residing  in  tKat  State, 
and  for  whose  benefit  the  assessment  was  made,  was  a  merr 
cantile  house  to  which  the  plaintiffs  were  members.  The  note 
sued  on  was  for  a  debt  due  before  the  assignment.  Upon  suit 
being  brought  against  the  defendant  in  South  Carolina  on  th^ 
note,  held  that  as  both  plain ti£Es  and  defendant  were  citizens 
of  Georgia,  the  discharge  in  Georgia  was  conclusive  against 
the  plainti£&  in  this  State. 

The  defendant,  formerly  a  merchant  residing  in  Geor- 
gia in  January,  1820,  haying  failed  in  business,  applied  fot 
and  obtained  the  benefit  of  the  Insolvent  Debtors  Act  of 
that  State.  But  having  lately  occasion  to  come  to 
Charleston,  had  been  arrested  and  obliged  to  give  special 
bail  in  an  action  founded  on  an  indorsement  on  a  negotia- 
ble note  given  to  Brown,  Green  &  Co.  merchants  in  that 
State,  dated  21st  April,  1820,  tlue  nine  months  after  date; 
and  from  the  proceedings  in  the  ca^e  before  the  Court, 
where  the  discharge  w^as  given,  it  appeared  that  Brown, 
Green  &  Co.  were  creditors  to  the  amount  of  ^1000,  or 
$1200,  and  that  the  note  in  question  h^d  been  transferred 
to  them  in  part  payment  of  this  debt,  and  that  their  names 
were  mentioned  in  the  assignment  as  creditors  for  a  divi- 
dend of  the  defendants  estate. 

/Vo«f,  moved  for  an  exoneretur  to  be  entered  on  the 
bail  piece,  and  that  defendant  be  discharged  from  his  arrest 
upon  entering  common  appearance  to  the  action ;  and 
he  produced  a  certificate  from  the  Clerk  of  the  Court  of 
Chatham  county,  in  Georgia,  under  the  certificate  of  one 
of  the  Georgia  Judges,  of  the  proceedings  in  that  Court, 
by  which  it  appeared  that  he  was,  on  10th  July,  1820, 
duly  discharged  from  his  creditors.  He  read  the  2nd 
clause  of  the  Insolvent  Debtors  Act,  of  1801,  of  the  State 
of  Georgia,  which  declares  that  atiy  debtor  duly  dischar- 
ged under  that  act,  shall  not  be  again  arrested,  or  im- 
pleaded, or  held  to  bail  on  mesue  process  for  any  debt  or 
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contract  made  or  entered  into  prior  to  such  discharge ;  and 
further,  that  any  person  bringing  such  suit  knowing  the 
discharge  under  the  act,  shall  forfeit  and  pay  the  sum  of 
^500.  He  contended  that  the  defendant  was  entitled  to 
his  discharge  under  the  act  of  the  State  of  Georgia;  that 
this  act  was  part  of  the  lex  loci  of  that  State,  and  ought 
to  be  respected  here^ 

Etfe,  against  the  motion,  urged  that  as  the  defendant 
was  duly  arrested  for  a  debt  due  on  an  indorsed  note  of 
hand,  and  held  to  bail  upon  an  affidavit  of  the  debt  in  due 
ibrm,  he  was  not  entitled  to  his  discharge  in  South  Caro- 
lina,, although  the  note  was  made  and  indorsed  in  Georgia 
before  his  insolvency  in  Gieorgia.  That  although  the 
taking  the  benefit  of  the  Insolvent  Act  might  operate  as  a 
discharge  in  Georgia,  it  had  no  effect  in  South  Carolina. 
That  though  the  lex  loci^  or  the  law  of  Georgia  might 
operate  there,  it^id  not  bar  the  remedy  here,  and  the  ie^ 
fori  was  unimpeached  in  Carolina,  and  the  proceedings 
thus  far  were  agreeably  to  the  laws  of  South  Carolina  for 
the  recovery  of  debts;  and  he  relied  on  7  th  Johnson,  117, 
>vhere  it  was  laid  down  that  a  discharge  under  the  Insol- 
vent Act  of  Connecticut,  was  no  bar  to  an .  action  in  tixp 
State  ofNewYork— 2John.  Rep.  198;  11  Do.  194;  15 
Johnson,  467. 

Frosty  in  reply.  There  was  a  species  of  legal  warfare 
between  New  York  and  Connecticut,  and  a  great  want  of 
curtesy  in  not  giving  due  respect  to  the  laws  and  the  legal 
proceedings  of  each  other's  Courts  of  Justice.  This 
curtesy  subsisted  in  all  the  other  States,  and  due  regard 
w^as  paid  to  the  laws  and  proceedings  of  the  Courts  of 
Justice  in  all  the  States  to  the  laws  and  proceedings  of 
the  others.  In  5th  Binney,  332,  it  is  laid  down  that  as 
the  laws  of  Maryland  give  efiect  to  a  discharge  of  an 
Insolvent  Debtor  under  the  laws  of  Pennsylvania^  so,  on 
the  other  hand,  the  Courts  of  .Iiistiee  in  Pennsylvania 
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ought  to  pay  due  regard  to  the  Uwa  and  proceedings  iu 
the  Courts  of  Justice  io  Maryland,  and  to  allow  of  a 
similar  discharge.  The  same  doctrine  was  laid  down  in 
Dallas  SSd,  294;  2d  Dallas,  100.  In  like  manner  a  simi- 
lar curtesy  had  prevailed  between  this  State  and  Geoi^a. 
The  Courts  of  each  have  respected,  reciiHocaliy,  the 
taws  and  proceedings  of  the  other,  and  a»  the  law  of 
Georgia  in  question  has  declared  that  a  debtor  discharged 
under  the  Insolvent  Act  shall  not  be  again  arrested  for  the 
same  debt  uoder  a  penalty  of  j^SOO,  he  hoped  the  defen- 
dant in  this  case  would  be  discharged  from  his  present 
arrest. 

Bat,  J.  (who  heard  the  motion.)  Had  no  hesitation 
in  graating  the  motion  in  favour  of  defendant,  for  a  varie- 
ty of  reasons, 

1st.  Because  a  refusal  to  respect  the  acts  and  proceed- 
ings of  a  sister  State  would  have  a  tendency  to  destroy 
the  harmony  which  so  happily  subsisted  betweea  thegrcat 
majority  of  the  States  in  the  Union,andwould  put  an  end  to 
the  faith  and  credit  which,  for  the  good  of  the  whole,  was 
due,  and  owing  Io  every  State  in  the  Union  from  every 
other  sister  State  in  the  confederacy. 

2dly.  That,  even  by  the  law  of  Nations  not  confcde- 
rat(^d  together,  as  we  are,  the  lex  loci  were  acknowledg- 
ed and  supported  by  the  curtesy  and  common  consent  of 
Nations;  consequently  where  a  citizen  of  one  State  is 
acquitted  of  an  offence,  or  discharged  from  an  obligation 
by  the  laws  of  one  country,  he  can  never  be  called  again 
to  answer,  or  his  release  again  questioned,  by  anothei'. 
y.  That,  by  th'".  Insolvent  Debtors  Act  of  Georgia, 
ebtor  is,  upon  iiis  voluntarily  giving  up  his  effects, 
^d  to  his  dis-  tiarge  from  im;)riBonment  and  release 
lis  debts,  and  any  man  suing  him  again  is  liable  to 
nalty  of  ^.'SOO. 
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4thly.  That  the  Courts  of  Justice  io  Georgia  have 
always,  as  far  as  he  understood,  respected  the  Insol- 
vent Laws  of  South  Carolina,  and  have  never  called  their 
validity  in  question. 

5thly.  .Tbut  he  was  of  opinion  that  the  cases  quoted 
from  Johnson's  Reports  were  at  war  with  the  cui'tesy  of 
the  other  States  of  the  Union,  and  the  principles  of  most 
of  the  Insolvent  Laws;  while,  on  the  other  hand,  it 
appeared  to  him  that  the  cases  quoted  on  behalf  of  the 
defendant,  were  ui  unison  with  the  principles  of  the  law 
of  Nations  and  the  true  poliey  of  the  dijflferent  Stately. 

Gthly.  That,  when  a  creditor  voluntarily  comes  in- 
to a  Court  of  Justice  seeking  redress  against  his  debtor, 
he  consents  to  be  bound  by  the  conditions  which  are 
imposed  by  an  Insolvent  Law  of  the  State  where  the 
debtor  takes  the  benefit  of  such  law,  in  cases  where  the 
debtor  is  unable  to  pay  the  debt— lst.N6tt&M'Cord,494. 

Ttbly.  and  lastly.  Because  this  had  been  the  uniform 
construction  given  to  the  Insolvent  Law  of  South  Caro- 
lina since  the  time  our  Insolvent  Law  had  been  in  force 
to  the  present  day.  And,  he,  therefore,  ordered  that 
the  defendant  be  discharged  from  his  present  arrest  upon 
his  entering  common  appearance  to  the  suit,  and  that 
an  exoneretur  be  entered  on  the  bail  bond. 

The  point  was  now  argued  again  in  this  Court, 

Curia  per  Nott  J.  It  appears  that  tliis  claim  arose  on 
the  indorsement  of  the  defendant  to  a  mercantiie  house 
of  the  plaintiffs  in  Savannah ;  so  that  the  plaintiffs  and 
defendant  w^ere  all  citizens  of  the  same  State  in  which 
Ihe  lattertook  the  benefit  of  the  act.  Qn  that  ground,  wc 
concur  with  the  Judge  below,  and. are  of  opinion  that  tlic 
nioiion  ought  to  be  refused. 

ExonevHur  entered. 
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J.  A.  WoTTON  VS.  J.  D.  Parsohs. 

When  the  Sherif!* returns  that  he  has  left  the  copy  of  a  writ  at  tne 
most  usual  and  notorious  place  of  abode,  the  defendant  may, 
on  a  motion  to  set  aside  the  judgment,  prove  that  it  was  not 
his  place  of  abodp. 

A  motion  to  set  aside  a  judgment  on  the  ground  that  the  original 
j^rocess  was  left  at  the  wrong  place,  must  he  made  at  the  sit- 
ting of  the  Circuit  Court;  but  a  Judge  at  Chambers  may  suspend 
an  execution  until  the  C6urt  sits. 

This  was  an  application  to  Judge  Bay,  at  Chambers, 
to  open  a  judgment  in  this  ease.     Tlie  defendant  submit- 
ted an  affidavit  stating  that  he  owed  the  plaintiff  nothings 
and  never  did  owe  him  the  vahie  of  one  cent — ^that  he. 
had  not  received  nor  seen  the  copy  process  in  this  case, 
and,  therefore,  had  no  notice  to  appear  in  Court.     The 
Judge  thought  the  affidavit  insufficient,  and  refused  the 
motion.     After  the  Judge  had  so  decided,  the  defendant 
for  the  first  time  learned  that  the  copy  process  had  been 
left  at  No.  55  Queen-street,  Charleston,  where  defendant 
formerly  resided,  and  from  which  place  he  removed,  five 
months  prior  to  the  issuing  of  the  process ;  that  upon 
applying  to  the  deputy  Sheriff,  to  ascertain  the  fact,  he 
was  informed  by  him  that  he  did  leave  the  process  in 
Queen-street,  No.  55,  believing  that  defendant  resided 
there.     The  defendant  then  inade  an  affidavit  of  this  ad- 
ditional fact.     His  attorney  also  made  an  affidavit  that 
the  deputy  Sheriff  had  stated  the  same  thing  to  him,  and 
produced  an  affidavit  made  by  Francis  Harrison,  showing 
that  defendant  did  not  reside  in  Queen-street,  No.  55, 
where  the  copy  process  was  left,  but  had  removed  from 
there  in  December,  1826. 

The  Judge  reifused  to  hear  the  affidavits,  on  the  ground 
that  the  case  had  already  been  decided. 

The  defendant  appealed,  on  the  ground  that  the  affida 
vits  ought  to  have  been  received,  as  they  stated  a  fact, 
which  did  not  and  could  not  have  come  within  the  know- 
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\e^ge  of  the  defendant,  upon  the  first  application,  and 
which  would  have  been  a  sufficient  ground  then,  and  was, 
still,  a  sufficient  ground  to  open  the  judgment  and  allow 
the  defendant  a  hearing  on  the  merits  of  tiie  case. 

Gadsden^  for  the  motion. 

Tregcot  ^  M^Cready^  contra. 

CuniAjier  Nott,  J.  I  doubt  very  much  il^hether  the 
Judge,  at  Chambers,  ought  to  have  granted  this  motion.—^ 
The  investigation  might  have  required  a  resort  to  meas- 
ures which  a  Judge  at  Chambers,  would  have  found  it 
difficult  to  enforce.  But  he  might  have  ordered  the  exe- 
cution to  be  stayed  until  the  sitting  of  the  Court,  where 
the  matter  might  have  been  investigated.  The  question, 
therefore,  now  is,  whether  the  circumstances  of  the  case 
are  such  as  autfaorjscedsuch  a  course  to  be  pursued.  The 
ground  on  which  the  motion  was  refused,  is  stated  in  the 
opinion  of  the  Judge  to  be,  *^  that  the  service  of  the  pro- 
cess, proved  by  the  oath  of  the  officer  serving  it,  was  to 
he  preferred  to  the  oath  of  the  party."  It  is  true,  the  oath 
of  the  party  is  not  to  prevail  against  the  oath  of  the  officer 
in  whom  the  law  has  reposed  a  confidence ;  but  when  the 
return  of  the  Sheriff  is  ambiguous  upon  its  face,  or  where 
it  may  be  rendered  so  by  evidence  aliunde,  then  the  oath 
of  the  party  is  sufficient  to  require  the  officer  so  to  amend 
hiis  return  as  to  remove  the  ambiguity  and  to  present  the 
truth  to  the  view  of  the  Court.  In  this  case,  the  Sheriff 
returns  that  he  left  a  copy  of  the  process  at  the  most  usual 
and  notorious  place  of  abode  of  the  defendant.  But  the 
Sheriff  is  not  the  exclusive  judge  of  the  usual  and  most 
notorious  place  of  abode,  of  the  party.  It  is  a  fact  in 
which  he  may  very  well  be  mistaken,  and  one  which 
may  be  usually  proved  by  other  evidence  than  that  of  the 
party.  Whenever,  therefore,  reasonable  cause  is  shewn 
to  authorize  the  belief  that  he  may  have  been  mistaken, 

he  ought  to  be  required  to  amend  liis  return,  so  as  to  point 

i;  2 
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out  the  place  where  the  copj  process  was  left,  so  that 
the  truth  of  the  matter  may  be  ascertained ;  and  in  this 
case,  I  think,  the  proof  was  abundantly  sufficient  for  the 
purpose.  If  it  should  turn  out,  upon  an  amendment  of  a 
return,  that  the  Sheriff  had  left  the  process  at  a  wrong 
place,  the  service  would  be  void.  If  not,  the  return  of 
the  Sheriff  must  prevail.  But  it  is  a  question  which  does 
not  necessaiily  imply  a  conflict  of  evidence.  It  would 
be  a  most  alarming  state  of  things,  if  the  oath  of  a  deputy 
Sheriff  were  to  be  conclusive  to  any  amount  in  such  a 
case,  and  that  the  Court  should  not  be  competent  to  en- 
quire into  the  truth  of  the  fact.  It  is  no  answer,  to  say, 
that  the  party  may  have  his  action  against  the  Sheriff. — 
That  would  be  a  very  inadequate  remedy  for  the  ii^jury 
which  he  might  have  sustained.  I  am  of  opinion  that  the 
Judge  should  have  ordered  a  stay  of  the  execution  until 
the  motion  could  hs^ve  been  heard.  And  this  Court  will 
now  make  the  order  which  ought  then  to  have  been 
made.  The  Judge,  before  whom-  the  motion  is 
made,  may  always  lay  the  parties  under  such  teiTfis  as 
are  best  calculated  to  effect  the  justice  of  the  case.  It  is, 
therefore,  ordered  that  the  execution  in  this  ease  be  sus- 
pended until  the  meeting  of  the  next  Court,  in  Charles 
ton,  and  until  the  motion  can  be  heard  in  that  Court. 

ExecutUm  ^uspewUd* 


W.  B.  Legarb,  Ass'e*  vs.  Charles  T.  Brown, 

A  ])ail  I)ond  taken  in  the  Circuit  Court  of  Common  Pleas  for 
Oharl^tou  District,  may  be  sued  upon  in  the  City  Court  of 
('harleston. 

s 

^rhis  was  an  action  on  a  bail  bond  taken  in  the  Common 
Pleas  for  Charleston  District,  and  assigned  to  the  plain- 
tiff tried  before  the  Recorder  in  the  City  Court  of  Charles- 
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ton.  The  defendant  moved  to  quash  the  writ,  on  the. 
ground  that  the  bond  could  be  sued  upon  only  in  the  Court 
where  it  was  t^en  and  where  the  original  action  had 
been  brought  The  Recorder  overruled  the  motion  for 
^he  following  reasons. 

The  Recordbb.  I  regard  the  EngUsh  rule  as  clear,  that 
the  action  on  the  bond  should  be  in  the  same  Court  where 
the  bait  was  given,  because  the  statute  of  Ann  gives  the 
"same  Court  the  power  in  a  s^ummary  way  to  give  such 
relief  to  the  plaintiff,  defendant  and  bail,  as  is  agreeable 
to  justice."  This  relief  can  only  be  given  by  general 
rules  of  practice  and  these  rules  differ  in  the  Common 
Pleas,  Palatine  Courts  and  King's  Bench.  It  follows 
that  neither  of  these  Courts  could  sustain  jurisdiction  on 
a  bail  bond  taken  in  the  other,  without  depriving  that 
other  of  the  benefit  of  its  own  rules  under  the  Statute; 
but  I  think  that  where  the  rules  of  the  Court  taking  the 
bond  can  be  enforced  by  the  Court  where  the  suit  is 
brought,  the  action  must  be  allowed.  In  the  present  case, 
the  City  Court  being  a  Court  of  Common  Pleas,  to  a 
certain  extent,  (a)  will  be  governed  in  a  matter  of  bail 
by  the  rules  of  practice  of  the  Common  Pleas  and 
this  Court  will  take  care  that  the  time  allowed  the  bail  by 
the  Common  Pleas  to  surrender  his  principal  shall  on 
such  a  suit  be  neither  extended  nor  abridged  in  conse- 
quence of  the  suit  being  brought  here.  A  similar  course 
has  been  pursued  by  the  Supreme  Court  of  New  York, 
in  the  case^of  Gardiner,  ass'e.  vs.  Durham,  et.  alios,  12 
Johnson,  459,  where,  on  a  bail  bond  taken  in  the  Com- 
mon Pleas,  they  entertained  jurisdiction  and  awarded  re- 
Kef  as  to  costs,  &c.  in  the  same  manner  that  it  would 
have  been  done  in  the  Common  Pleas. 


(a.)  The  Court  has  jurisdiction  only  of  cases  involving  a  claim 
under  a  certain  amoiint. 
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From  this  deeision  the  defendant  appealed  on  the 
ground  that  the  bail  b(»id  having  been  taken  and  the  ori- 
ginal aetion  having  been  conunenoed  in  the  Court  o{ 
Common  Pleas,  that  tribunal  alone  could  take  cognizance 
of  the  cause. 

Egiestany  for  the  motion* 

Feodofi^  contra. 

Curia  per  Nott,  J-  The  Court  concur  with  the  Re-i 

corder  in  this  ease,  and  the  motion,  therefore,  is  refused.^ 

Judgment  cffirmed. 


John  Bakbr  Vs.  F'bamcis  6.  Deliesseline. 

The  entry  of  a  nonsuit  on  the  back  of  a  Declaration  is  evidence 
of  the  termination  of  that  suit  in  the  Court  alone  where  the 
nonsuit  was  ordered.  In  anj  other  Conrt,  dyidenee  of  Uie 
record  of  the  judgment  must  bis  produced. 

In  an  action  against  the  Sheriff  for  an  escape  under  mesne  pro- 
cess, evidence  that  the  Plaintiff  in  the  original  suit,  after  the 
escape,  su^red  a  nonsuit,  is  not  conclusive  evideiice  that  he 
has  sustained  no  injury. 

After  an  escape,  the  Plaintiff  may  proceed  a^nst  the  Sheriff, 
immediately,  without  (iiTther  prosecuting  his  suit  a^inst  the 
principal ;  out  if  he  do,  and  abandons  it,  or  is  nonsuited,  that 
nonsuit  is  not  conduMve  in  fisivour  of  the  Sheriff. 

Where  a  Defendant  is  in  custody  on  mesne  process,  and  the 
Plaintiff  is  nonsuited,  the  Sheriff  may  discharge  the  Defendant. 

This  was  an  action  on  the  case  against  Fruicis  6.  De- 
liesseline, late  Sheriff  of  Charleston  district,  for  an  escape- 
Plaintiff  proved  the  cause  of  action  against  Michael  Sta* 
zinsky,  the  individual  who  had  escaped  jfrom  the  custody 
of  the  Sheriff,  after  the  return  of  the  bail  writ.  The 
delivery  of  the  bail  process  to  the  Sheriff — ^the  arrest — 
the  petition  of  the  debtor  for  the  benefit  of  the  Prison 
Bounds  Act,  accompanied  by  his  schedule-r-the  sugges- 
tion of  fraud  filed  on  that  occasion  with  the  verdict  of  the 
jury,  finding  him  guilty  on  the  first  suggstion — to  wit:  that 
he  had  in  his  possession  the  sum  of  $1,500  when  he  ap- 
plied to  be    discharged   under  the  provisions    of  the 
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Prison  Bounds  Act,  and  his  escape^  were  also  given  in 
evidence. 

The  defendant  produced  testimony  to  shew  the  insol- 
vency of  the  prisoner,  and  also  introduced  in  evidence 
the  declaration  in  the  case  of  John  Baker  vs.  Stazins* 
ky,  indorsed  on  the  back,  '^a  nonsuit  ordered,  11th  June, 
1823.'^  This  was  objected  to  on  the  part  of  the  plaintiff: 
1st.  Because  it  was  not  amatter  of  record,  no  judgment 
on  the  nonsuit  having  been  entered  up;  and,  2ndly  •  That 
admitting  the  nonsuit  had  been  regularly  entered  up,  it 
was  immaterial  to  the  issue,  being  subsequent  to  the 
escape ;  the  escape  having  occurred  in  1821,  and  the 
nonsuit  granted  in  1823.  The  nonsuit  was  permitted  to 
go  to  the  Jury  as  evidence. 

The  defendant  having  closed,  the  plaintiff  offered  in 
reply  evidence  to  shew  that  the  nonsuit  was  granted  in 
consequence  of  the  plaintiff's  (in  the  case  of  Baker  vs, 
Stazinsky )  failing  to  prove  the  hand  writing  of  the  indor- 
sers  on  Stazinsky's  notes,  although  he  had  proved  that 
the  drawer,  Stazinsky,  had  acknowledged  the  debt  to 
the  plaintiff,  and  promised  to  pay.  Plaintiff  also  produ- 
.ced  evidence  to  shew  that  at  the  time  of  the  nonsuit, 
there  was  a  detainer  against  the  prisoner  in  another  case, 
by  the  ssune  attorney,  and  that  under  the  conviction  of 
fraud,  the  prisoner  should  at  that  time  have  been  in  the 
custody  of  the  Sheriff,  and  under  the  provisions  of  the 
Prison  Bounds  Act,  could  not  be  discharged  *^  without 
fully  satisfying  the  action  on  which  he  was  cbnfined." 

The  case  was  submitted  to  the  Jury,  under  the  charge 
of  his  Honour,  Judge  Huger,  the  presiding  Judge,  who 
eharged  them  that  the  plaintiff  had  established  his  case, 
so  far  as  it  legarded  th^  cause  of  action  against  Stazinsky — 
the  delivery  of  the  bail  process  to  the  Sheriff — the  arrest 
and  the  escape — and  that  the  verdict  of  the  Jury  on  the 
suggestion  of  fraud,  furnished  strong  evidence  of  the  sol- 
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vency  of  the  prisoner ;  but  that  the  question  of  his  insotr 
vency  was  a  matter  for  the  consideration  of  the  Jury 
alone — that  the  plaintiff's  having  suffered  a  nonsuit  in  the 
progress  of  the  suit  against  Stazinsky,  had  sustained  no 
damage,  the  nonsuit  operating  as  a  discharge  of  the  pri- 
soner— that  proof  of  a  motion  having  been  made  by  the 
defendant's  attorney  after  the  nonsuit  was  obtained  for 
the  discharge  of  the  prisoner  was  not  necessary  to  autho- 
rize the  Sheriff  to  discharge  him,  and  that  although  the 
prisoner  was  in  the  custody  of  the  Sheriff^  under  a  de- 
tainer from  the  same  attorney,  and  under  the  conviction 
of  a  Jury  on  a  suggestion  of  fraud,  that  it  was  immaterial. 

The  Jury  found  for  the  defendant,  and  the  plaintiff  now 
appealed  on  the  grounds : 

1st.  That  the  presiding  Judge  permitted  the  defendant 
to  offer  in  evidence  a  nonsuit  in  the  case  of  Baker  vs* 
Stazinsky,  although  a  judgment  on  the  nonsuit  had  never 
been  entered  up,  ai)4  was  not  a  matter  of  record. 

2nd.  That  a  nonsuit  in  itself  was  not  evidence  of  a 
party  being  out  of  Court,  and  at  all  events  was  immaterial 
to  the  issue  before  the  Court. 

3rd.  That  the  presiding  Judge  charged  the  Jui*y«  that 
where  a  nonsuit  was  granted  in  a  case  where  defendant 
was  in  custody  of  the  Sheriff  upon  bail  process,  and  under 
a  conviction  of  iraud,  the  Sheriff  must  discharge  him 
without  a  motion  in  Court  to  that  effect. 

4th.  That  His  Honour  charged  that  the  plaintiff,  in 
consequence  of  the  nonsuit  in  the  case  against  Stazinsky, 
had  suffered  no  damage,  although  plaintiff  proved  that 
Stazinsky's  notes  were  still  in  his  possessicm,  unpaid, 
and  that  by  the  verdict  of  the  Jury,  Stazinsky  possessed 
fifteen  hundred  dollars,  which  would  have  been  more 
than  sufficient  to  have  paid  the  plaintiff's  debt,  and  which 
would  have  been  recovered,  if  the  Sheriff  had  not  suffer- 
ed tlie  priBoner  to  escape. 
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5th.  That  it  appearedin  evidence  that  the  escape  took 
place  in  April,  1821,  and  the  nonsuit  in  the  case  of  Baker 
vs.  Stazitidky,  was  not  ordered  until  the  year  1823,  and 
this  was  an  action  against  the  Sheriff,  for  an  escape  long 
prior  to  the  nonsuit,  and  upon  mesne  process  ;  and, 

6th.  That  the  Jury  were  bound  to  find  for  the  {ilaintiff, 
although  they  may  have  awarded  only  nominal  damages. 

Gradsden,  for  the  motion. 

,  contra. 

Curia  per  Nott,  J.  The  groukids  taken  in  support  of 
this  motion  present  but  two  questions  for  the  considera- 
tions of  this  Court : 

1st.  Whether  the  entry  of  the  Clerk,  of  the  order  for 
a  nonsuit  in  the  case  of  Baker  against  Stazinsky,  was  ad- 
missible as  evidence  of  the  termination  of  the  cause? 

2nd.  Whether  the  presiding  Judge  did  not  err  in  char- 
ging the  Jury,  that  the  plaintiff,  by  suffering  a  nonsuit, 
virtually  discharged  Stazinsky  from  imprisonment,  and 
that  that  fact  proved  that  he  had  sustained  no  injury. 

1st.  There  can  be  no  question,  that  out  of  the  Court 
in  which  the  proceedings  are  bad,  a  regular  judgment  is 
the  only  legitimate  evidence  of  the  termination  of  a  cause, 
for  the  obvious  reason  that  the  non  production  of  the 
judgment  would  furnish  a  presumption  that  an  intermedi- 
ate or  interlocutory  order  had  been  reversed  or  set  aside ; 
but  this  reason  does  not  apply  in  cases  where  the  pro- 
ceedings are  had  in  the  same  Court  in  which  they  are 
offered  in  evidence;  for  in  legal  contemplation,  the  whole 
record  is  before  the  Court,  and  in  reality  ai-e  always  at 
the  command  of  the  Court,  and  for  that  reason,  it  is  not 
necessary  in  pleading  to  make  profert  of  a  record  of  the 
same  Court.  I  should  apprehend,  therefore,  that  whate- 
ver was  calculates  to  prove  that  the  plaintiff  could  not 
have  proceeded  in  his  cause  against  Stazinsky  was  admis- 
sible as  evidence  of  its  termination.     Had  tho  plaintiff 
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the  legal  right,  and  would  he  have  been  permitted  to 
jnroceed  with  this  order  staring  him  in  the  face,  although 
no  formal  judgment  had  been  entered  up?  I  think  not; 
for  although  the  order  coidd  not  have  been  stiictlj  {bead- 
ed in  bar,  the  Court  would  have  stayed  the  proceedings 
and  given  the  defendant  leave  to  enter  up  his  judgment ; 
and  precedents  are  ndt  wanting  in  which  this  Court  have 
permitted  the  amendment  and  perfection  of  a  record,  ac- 
coiding  to  the  truth  oi  the  case,  even  afterthe  trial  below, 
and  would  do  so  now,  if  it  was  necessary  to  the  justice  of 
the  case. 

2nd.  In  connection  with  the  second  question,  it  will 
be  necessary  to  premise  that  Stazinsky  was  arrested  by 
the  defendant  on  mesne  process,  at  the  suit  of  the  plain- 
tiff, on  the  SOth  December,  1820.  That  he  filed  a  petition 
praying  for  the  benefit  of  the  Prison  Bounds  Act,  accom- 
panied by  a  schedule  of  his  estate  and  effects,  and  upon 
the  trial  of  an  issue  miade  up  on  a  suf(gestion  of  fraud,  he 
was  found  guilty  in  having  kept  back  $1500  which  he  had 
in  cash,  and  that  subsequently  to  these  proceedings,  to  wit, 
on  the  15th  April,  1821,  he  made  his  escape  from  the 
prison.  The  plaintiff  also  proved  on  this  trial,  that  Sta- 
zinsky,  was  indebted  to  him  the  amount  for  which  he  was 
arrested,  ^12,  besides  interest.  The  order  for  a  nonsuit 
'was  entered  on  the  1 1th  June,  1823,  more  than  two  years 
after  Stazinsky  had  escaped.  There  is  no  question,  and, 
indeed,  it  is  not  controverted,  that  on  the  escape  of  Sta- 
zinsky,the  plaintiff  was  entitled  to  an  action  against  the 
defendant,  and  that  he  was  not  bound  to  prosecute  thfi^t 
action  further,  and  although  he  might  do  so  if  he  had  been 
delayed,  or  suffered  any  other  loss  in  consequence  of  it, 
he  was  still  entitled  to  recover  from  the  defendant  to  that 
extent  (see  the  cases  cited,  1  Saunders,  ^31;  2nd  Wilson, 
294;  5th  Johnson's  Rep.  182 ;)  and  in  all  these  cases  ^he 
'  question  necessarily  is,  what  damage   has  the  plaintiff 
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sustained  ?    It  is  said,  and  that  is  in  effect  the  error  torn* 
plained  of,  in  the  charge  of  the  presiding  Judge,  that  the 
nonsuit  is  conclusive  evidence  that  the  plaintiff  has  sus- 
tained no  injury,  and  was  not,  therefore,  entitled  to  t'eco- 
ver.    A  nonsuit  is  dearly  not  decisive  of  the  right  of  the 
plaintiff  to  recover.  .  He  may  bring  a  new  action  for  the 
same  cause,  and  this  judgment  of  nonsuit  will  not  be  a 
bar.     It  could  not,  therefore,  be  conclusive  as  to  the  fact, 
that  Stazinsky  wa^not  indebted  to  the  plaintiff  in  the  sum 
for  which  he  was  arrested.  .  But  the  argument- principal-  , 
]y  reliedoii>  and  which  I  have  no  disposition  to  avoid,  is, 
that  a  nonsuit  being  the  result  of  those  proceedings,  it 
follows  that  if  Stazinsky  had  remained  in  custody,  the 
plaintiff  would  not  have  recovered  against  him  in  that  ac-^ 
tion,  and,  therefore,  has  sustained  no  injury.     A  nonsuit, 
strictly  speaking,  is  the  voluntary  act  of  the  plaintiff,  and 
the.  judgment  is  founded  on  his  supposed  neglect  to 
bring  on  the  issue  to  be  tried  according  to  the  course  and 
practice  of  the  Court;  and  judgment,  as  in  ease  of  nonsuit, 
is  awarded  in  those  cases,  when  the  plaintiff  fs^ih  to  prove 
the  facts  necessary  to  support  his  action.     Now,  let  us 
suppose  that  the  plaintiff  was  guilty  of  a  default,  and  was, 
therefore,  nonsuited,  or  that  he  had  failed  to  prove  the 
facts  necessary  to  support  his  action,  or  whiat  sometimes 
happens,  that  he  has  been  properly  nonsuited ;  and  how, 
I  would  ask,  is  the  situation  of  the  plaintiff  rendered 
worse,  or  the  defendant's  better.    The  fact  of  Stazinsky's 
escape  rendered  the  defendant  legally  liable .  and  the  de- 
feadant  might  have  maintained  an  actionagainst  him — 2d. 
Esp.  239.     The  plaintiff  was  not  bound  to  pursue  him, 
and  whether  he  abandoned  the  pursuit  in  the  instant,  or 
two  years  after,  cannot  be  material ;  if  the  right  to  aban* 
don  onc#  existed,  it  still  remained.     Was  he  nonsuited 
for  defect  of  proof?  or  was  the  nonsuit  improperly  gran- 
ted?    What  is  it  that  imposes  on  him  the  obligation  to 
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incur  the  expenses  of  preparing  for  trial  in  the  one  case^ 
or  of  prosecuting  an  appeal  in  the  other,  if  (as  is  said  to 
be  the  fact)  Stazinsky  had  escaped  beyond  his  reach  ? 
If,  as  is  supposed,  the  law  imposed  this  obligation  on  him^ 
it  would  necessarily  have  imposed  on  the>  defendant  the 
corresponding  obligation  to  indemnify  him  for  those  ex- 
penses, and  so  far  from  benefiting  the  defendant,  he 
would  have  been  prejudiced  by  it.  So  far,  therefore, 
from  the  nonsuit  being  conclusive  evidence  that  the  plain- 
tiff had  sustained  no  injury,  it  is  rebutted  by  the  proof  of 
the  debt  due  bj^  Stazinsky,  and  does  not  yveigh  a  feather* 
A  question  not  necessarily  involved  in  the,  preceding 
view  is  raised  in  the  third  ground  of  the  brief.  It  is  for 
the  supposed  misdirection  of  the  Judge  in  charging  the 
Jury,  that  a  defend^t,  on.mesne  process,  is  entitled  to  be 
dischai^ed  on  a  nonsuit  ordered,  although  he  has  beei^ 
convicted  of  rendering  a  fraudulent .  schedule  on  an  ap- 
plication for  the  benefit  of  the  act.  About  this,  I  think,, 
there  can  be  no  question.  The  ol^ject  of  his  confinement 
waS)  that  his  body  might  answer  the  plaintiff's  suit ;  when 
that  was  at  an  end,  the  Sheriff  had  no  authority  to  detaia 
him  longer.  Motion  granted^ 


Caulfi£;.d  vs.M'Alister. 

The  act  of  assembly  exempting  certain  articles  of  a  debtor  ftomr 
levy  and  sale>  includes  as  well  levies  and  sales  under  distress 
warrants  for  rent,  as  under  executions. 

This  was  a  case  of  replevin,  in  which  the  question 
Kiade,  was  whether  the  act  of  18^3,  which  jurovides, 
*'  that' from  and  after  the  first  day  of  March  next,  the  fol- 
lowing articles  shall,  in  all  cases  of  debt  contracted  after 
that  period,  be  exempt  from  levy  or  sale  for  th^  same,^^ 
did  exempt  the  articles  enumerated  from  sale  under  a  dis- 
tre?*;  warrant  for  rent. 
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Richardson,  J.  who  tried  the  cause,  held  that  the  act 
"did  not  comprehend  such  cases  ;  and  the  point  was  now 
taken  up  to  this  Court,  and  was  argued  by  Peronneau  ^ 
Ptnley^  foj:  the  motion,  and  opposed  by  ElKott 

OuRiA.  ycr  NoTT,  J.  If  we  look  to  the  object  of  the  Le 
^slature  for  the  construction  of  this  act,  I  think  thero 
cannot  be  two  opinions  on  the  question.  The  object 
manifestly  was,  that  every  family  should  be  permitted  to 
retain  against  a  credit<fr*those  articles  of  the  first  neces- 
sity without  which  they  could  not  subsist,  and  deprived 
of  which,  they  would  not  have  the  means  of  obtaining  a 
livelihood.  It  is,  therefore,  made  to  operate  prospective- 
ly, that  ev-ery  creditor  may  be  considered  as  contracting 
with  reference  to  its  provisions;  and  all  the  reasons  which 
could  have  lead  to  an  exemption  from  levy  and  sale,  un- 
der execution,  would  equally  require  an  exemption  from 
a  distress  for  rent.  It  only  remains  to  inquire,  then, 
whether  the  words  of  the  act  will  authorize  that  construc- 
tion. The  words  of  the  act  are,  ^^  that  from  and  after 
the  first  day  of  March  bext,  the  following  articles  shall  in 
<M  cases  of  debt  contrcxted  after  (hat  period^  be  exempt 
from  levy  or  sale  for  the  same."  I  do  tiot  know  that  the 
word  levy  is  peculiarly  applicable  to  an  execution.  In 
Jacobs'  Law  Dictionary,  title  ^^Levari  facias,"  itis  said,  the 
levy  (levari)  is  used  in  law  for,  **to  collect  or  exact;" 
and  it  appears  from  the  same  author,  that  it  is  expressly 
used  in  reference  to  service  for  rent.  Levari  foenum,  he 
says,  signifies  to  make  hay,  and  una  locatio  fceni  was  ono 
day  hay  making;  a  service  paid  to  Lords  by  their  inferior 
tenants;  and  in  common  parlance,  levying  a  warrant  of 
distress  is  as  familiarly  used  as  the  levying  of  an  execu- 
tion ;  but  a  further  view  of  the  act  seems  not  only  to 
authorize,  but  to  require  this  construction.  They  are 
exempted  from  levy  or  sale.  The  word  "sale"  appears 
to  have  been  introduced,  as  if  the  Lesrfslature,  apprehen- 
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sive  that  the  word  levy  might  admit  of  too  narrow  a  con- 
struction, intended  to  extend  the  exemption  to  every  kind 
of  sale  for  debt.  I  think,  therefore,  that,  both  from  the 
letter  and  spirit  of  the  act,  it  applies  as  well  to  distress  for 
rent,  as  to  the  levy  of  executions,  and  that  we  shouldfail 
short  of  fulfilling  the  benevolent  intentions  of  the  Legis- 
lature, or  of  giving  full  effect  to  the  law  by  any  other 
construction.     The  motion,  therefore,  must  be  granted. 

« ^     Motion  granted. 


BEiiSER  vs.  Irvine. 


The  plea  of  nil  debet  to  debt  on  bond  in  irregular,  but  is  a  sab* 
stantial  plea ;  and  if  the  plaintififohoo.se  to  go  to  trial  on  such 
an  issue,  he  must  be  bound  by  the  result;  and  the  sum  found  liy 
the  Jury  will  be  presumed  to  be  tlie  amdutlt  actually  due. 

Either  party,  in  an  action  of  debt  on  bond,  may  submit  the  con- 
dition to  the  Jury,  and  where  on  tlie  plea  of  nil  debet  the  Jury 
have  found  a  verdict  for  ten  cents,  tlie  Court  will  not  after  a 
lapse  of  ten  years,  interfere  with  the  verdict,  though  an  error 
might  possibly  have  been  committed. 

The  plaintiff  obtained  a  verdict  in  May  Term,  1815,  in 
an  action  of  debt  on  a  replevin  bond,  in  these  words : — 
^'  We  find  for  the  plaintiff  ten  cents  and  costs/'  The 
declaration  contained  the  usual  count  on  a  money  bond, 
and  the  plea  was  nil  debe  t.  The  judgment  was  filled  up  as 
on  a  plea  of  non  est  factum,  on  a  money  bond,  and  for  the 
arafount  of  the  penalty.  Execution  issued,  but  no  pro- 
ceedings took  place  until  1825,  when  an  action  was 
brought  to  revive  the  judgment.  In  1826,  a  motion  was 
made  before  Mr.  Justice  Gantt  to  set  aside  the  judgment, 
as  erroneously  entered ;  but  he  ordered  it  to  be  amended 
to  correspond  with  the  pleadings.  Upon  application  to 
the  Clerk  of  the  Court  to  have  the  judgment  amended, 
he  decided  that  it  could  only  be  entered  up  for  ten  cents. 
The  Clerk  was  ruled  before  Mr.  Justice  Bav  to  shew 
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cause;  and  on  hearing  the  rule,  the  Judge  determined  in 
conformity  with  the  opinion  of  the  Clerk. 

The  case  was  now  brought  to  this  Court,  on  two  points, 
viz : — 1st.  That  the  judgment  might  properly  be  entered 
up  for  the  penalty]  and,  2dly.  If  not,  that  a  repleader 
ehould  be  awarded. 

Rice,  for  the  motion,  citeS  Com.  Dig.  Tit.  Pleader,  W . 
( 17) ;  Pub.  Laws  10.  Tidd,  87  ;  Stevens  on  Pleading,  118; 
Treasurer  vs.  M'Guire,  Harper's  L.  R.  474. 

Fturmany  contra.  1  Brev.  243;  Hart  vs.  Tobias,  2  Bay, 
108;  1  M'Cord  28,  2d^;  3  M'Cord  93;  Harp.  L.  R.  215; 
Chitt.  P.  477;  1  Lord  Ray.  169;  3  Bos.  &  Pul.  348;  1 
Salk,  664. 

CxjBixper  NoTT,  J.  The  plea  of  nil  debet  to  a  bond 
is  certainly  irregular,  but  it  is,  nevertheless,  a  substan- 
tial plea^  It  puts  in  issue  the  question,  whether  the 
defendant  owes  any  thing,  and  how  much,  and  if  the 
plaintiff  chooses  to  go  to  trial  on  such  an  issue,  he  must 
be  bound  by  the  result ;  and  we  are  to  jH*esume  that  the 
sum  found  by  the  verdict  was  the  sum  actually  due.  But 
suppose  the  plea  to  be  a  mere  nullity.  The  plaintiff 
had  a  right  to  submit  the  condition  of  the  bond  to  the 
Jury,  and  the  defendant  might  compel  him  to  do  so,  (see 
act  of  1792,  2  Brevard,  355,)  and  that  view  of  the  sub- 
ject will  bring  us  to  the  same  conclusion.  The  form  of 
the  verdict  authorizes  us  to  believe,  that  the  sum  assess- 
ed by  the  Jury,  though  small,  were  the  damages  really 
sustained  by  the  plaintiff,  or  the  actual  amount  which  he 
was  entitled  to  recover.  And  fven  if  we  were  to  sup- 
pose that  the  error  may  possibly  exist,  of  which  the 
plaintiff  complains,  it  is  his  own  fault ,  and  it  would  be 
attended  with  the  most  dangerous  consequences  to  unra- 
vel the  proceedings  of  Courts  after  a  lapse  of  ten  years, 
for  a  supposed  error,  which  is  at  most  conjectural,  and 
which,  if  it  did  not  commence  with  the  party  complaining, 
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has  been  acquiesced  in  by  him,  ^until  now.  We  might 
commit  a  still  greater  error  by  suffering  the  matter  to  be 
disturbed  at  this  late  day.  The  motion  must,  therefore, 
be  refused.  Motion  refused. 


R.  W.  Gauss  vs.  B.  Gausk,  Ex'r.  J.  J.  Gause,  and  others. 

A  will  made  in  anotheir  State,  according  to  the  laws  of  tViat  State, 
but  not  executed  in  pursuance  of  the  requisitions  of  our  laws, 
either  as  to  real  or  personal  property,  cannot  be  admitted  to 
probate  ia  this  State,  in  the  nrat  instance ;  but  if  admitted  to 
probate  in  the  foreign  State — quere,  whether  that  probate  will 
give  it  currency  here,  when  onbred  for  proof,  as  to  the  personal 
property  1 

This  was  an  appeal  from  the  Court  of  Ordinary  for 
Horry  District;  and  on  an  issue  of  devisavit  vel  non,  the 
Jury  found  the  following  special  verdict,  viz^-^ 

^^  We  find  that  John  J.  Gause,  late  of  Horry  District, 
made  his  last  will  and  testament  on  the  second  day  of 
February,  1826,  and  shortly,  thereafter,  died.  That  the 
said  last  will  and  testament  was  executed  by  the  testator, 
in  the  presence  of  only  two  subscribing  witnesses ;  but 
another  person  who  was  present  was  requested  to  sub- 
scribe bis  name  as  a  witness,  but  did  not  do  so.  That 
the  last  will  and  testament  was  made  and  executed  in  the 
State  of  North  Carolina ;  but  tbe  testator's  place  of  resi- 
dence was  in  Horry  District,  South  Carolina.  That  the 
said  last  will  and  testament  was  admitted  to  probate  by 
the  Court  of  Ordinary,  for  Horry  District,  as  stated  with- 
in. If  the  Court  is  of  opinion  that  the  said  will  from  the 
foregoing  statement  is  valid  and  legal  (the  same  being 
attested  by  only  t%vo  subscribing  witnesses)  to  pass  the 
estate  therein  mentioned,  then  we  find  for  the  defendant, 
Benjamin  Gause,  Executor  of  the  said  will.  But  if  the 
Court  should  be  of  opinion  that  the  said  will  is  invalid 
and  illegal  to  pass  the  real  and  personal  estate  therein 
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meiuioned,  we  find  for  the  appellant,  R.  W^  GaUse,  and 
that  the  said  will  is  null  and  void  and  improperly  admit* 
ted  to  probate." 

Upon  this  verdict  the  Circuit  Court  gave  the  following 
judorment,  viz  :  ^^  That  the  paper  purporting  to  be  the 
last  will  and  testament  of  J.  J.  Gause,  having  been  attes- 
ted in  the  presence  of  only  two  subscribing  witnesses,  is 
null  and  void,  and  was  improperly  admitted  to  probate  in 
the  Court  of  Ordinary.  It  is,  therefore,  ordered,  that  a 
verdict  be  entered  for  the  appellant,  and  that  he  be  per- 
mitted to  enter  up  judgment  thereon,  and  that  the  decree 
of  the  Court  of  Ordinary  be  reversed." 

From  this  judgment  an  appeal  was  taken  up  to  this 
Court,  and  the  following  points  stated. 

1st.  That  the  will  of  J.  J.  Gause  having  been  execu-> 
ted  in  the  State  of  North  Carolina,  where  the  testator 
died,  without  having  left  that  State  from  the  time  of  the 
attestation  thereof,  and  having  been  duly  attested  in  the 
presence  of  a  sufficient  number  of  witnesses  to  pass  real 
and  personal  property  by  the  laws  of  that  State,  was  a 
good  and  valid  will. 

2nd.  That  three  witnesses  were  called  to  witness  the 
execution  of  the  will  and  saw  the  testator  subscribe  his 
name. 

Kingy  for  the  motion. 

The  right  to  dispose  of  property  one  has  aeqnired,  is  a 
natural  right)  and  the  manner  alone  is  the  subject  of  sta- 
tutary  regulation.  1  Phil.  375.  In  cases  of  intestacy 
the  law  of  the  domicile  must  regulate  the  disposition  of 
of  the  personalty,  but  with  respect  to  wills  the  rule 
id  diiferent.  A  will  made  where  one  happens  to  be 
at  the  time  of  his  death,  and  executed  according  to  • 
the  law  of  that  place,  is  good  all  the  world  over  as 
as  to  the  personalty,  unless  it  was  intended  to  evade  the 
the  law  of  the  domicile.     1  Bin.  336.    12  Wheat.  172, 
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Armstrong  vs.  Lear.     Code.   Nap.  999.      Heineecius, 
Voet.  271 .   3  Dallas,  370  in  Note. 

CuRiAperNoTT,  J.  In  the  argument  of  this  case,  if 
has  been  picsented  to  us  in  a  shape  somewhat  diiTerent 
from  the  case  made  in  the  special  verdict.     It  is  not  now 
contended  that  the  will  is  effectual  to  pass  the  lands  in 
this  State,  nor  that  the  circumstance  of  a  third  person 
having  been  present  at  the  execution  oi  the  will^  but  who 
did  not  subscribe  it,  was  sUch  a  fulfilment  of  our  law  as 
to  give  it  effect.    The  only  question  submitted  to  us,  is, 
whether  a  will  made  in  another  State  and  not  executed 
according  to  the  requisitions  of  our  act,  can  be  admitted 
to  probate  in  this  State.      And  although  the  question  has^ 
been  argued  with  a  good  deal  of  learning,  a  doubt  even 
has  not  been  raised  in  my  mind  on  the  subject.     The  act 
of  1824  provides,  "  That  after  the  first  day  of  May  next, 
all  wills  or  testaments  of  personal  property,  shall  be  ex- 
ecuted in  ivriting  and  signed  by  the  testator  or  testatrix, 
or  by  some  other  person  in  his  or  her  presence,  and  by 
his  or  lier  express  direction,  and  shall  be  attested  and 
subscribed  in  the  presence  of  the  testator  or  testatrix  by 
three  or  more  credible  witnesses,  or  else  they  shall  be 
void  and  of  no  effect."     This  is  a  rule  of  property  pre- 
scribed by  the  supreme  authority  of  the  State,  and  must, 
therefore,  be  the  governing  principle  in  all  our  courts. — 
Vinnius,  Heineccius  and  Voet,  and  other  ancient  authors 
have  been  introduced  to  shew  that  a  will  made  in  any 
place,  according  to  the  laws  and  customs  of  that  place, 
will  have  the  same  effect  in  every  other  country,  though 
not  executed  according  to  the  forms  and  ceremonies  of 
that  country.     But  that  is  a  question  which  I  am  not  dis- 
posed  to  contest.     I  have  no  doubt  that  a  will  made  in 
North  Carolina  and  executed  according  to  the  laws  of 
that  State,  will  be  effectual  to  pass  the  personal  propeity 
of  the  testator  in  this  State,  though  not  executed  acoor- 
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•diug  to  the  forms  prescribed  by  our  act.  But  the  ques- 
tion, is,  in  what  manner  shall  it  be  authenticated  here  ? 
In  Toller's  Law  of  Executors,  71,  it  is  said,  if  the  tes- 
tator reside  in  Scotland  and  have  effects  there  and  in 
England,  the  will  is  proved  in  the  first  instance  in  the 
Court  of  Great  Sessions  in  Scotland,  and  a  copy  duly  au- 
thenticated and  being  transmitted  hither,  it  is  proved  in 
the  Prerogative  court  and  deposited  as  if  it  were  an  ori 
^nal  will;  and  that,  I  apprehend,  is  the  correct  method. 
The  will,  in  the  first  instance,  must  be  proved  where  the 
testator  dies.  It  is  then  received  elsewhere  on  the  faith 
and  credit  due  to  the  Court  where  it  is  admitted  to  pro- 
bate. It  is,  further,  laid  down  by  the  same  author,  71, 
that  if  a  will  be  made  in  a  foreign  country,  disposing  of 
^oods  in  England,  it  must  be  proved  here.  But,  if  the 
effects  are  all  abroad  and  the  will  be  proved  accord- 
ing to  the  custom  ot  the  country  where  the  testator  di- 
^d,  it  will  be  sufficient.  Now  when  it  is  said  that  a  will 
made  abroad  disposing  of  good^^  in  England,  must  be  pro- 
ved there,  that  is  in  England,  I  presume  it  means  that  it 
must  be  proved  acceding  to  the  laws  of  England.  In 
the  present  case,  the  testator  resided  in  this  State,  but 
was  taken  sick  and  died  in  North  Carolina,  having  first 
made  his  will  disposing  of  his  property  here.  Whether 
under  such  circumstances,  the  will  ought  to  be  proved  in 
this  State  or  in  North  Carolina,  is  a  question  on  which  I 
shall  express  no  opinion.  All  I  mean  to  decide  is,  that 
when  a  will  is  olfered  for  probate  in  this  State,  it  must 
appear  to  be  executed  according  to  the  laws  of  this  State, 
or  it  cannot  be  admitted.  If  it  should  be  oiTered  for  pro- 
hate  in  North  Carolina,  and  there  should  not  appear  to  be 
any  assets  in  that  State,  it  may  become  a  question 
whether  it  ought  to  be  admitted  there;  and  if  it  should 
be  admitted,  it  may  perhaps  still  be  a  question  whether 

the  probate  under  such  circumstances,  will  cive  it  curren* 

w  2 
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cy  here.  In  the  Duchess  of  Kingston's  ease,  it  was  helJ 
that  a  will,  though  made  in  France,  where  she  was  domi"' 
ciied,  being  made  bj  an  English  subject,  in  the  English 
language,  and  according  to  English  forms,  and  to  be  exe* 
cuted  in  England,  was  ralid  as  to  personal  property  Ja 
England,  though  not  being  made  according  to  the  French 
law,  it  would  have  been  of  no  validity  in  France.  \2 
Wheaton,  173,  Armstrong  vs.  Lear.  But  I  infer  from 
the  circumstance  of  its  being  executed  according  to  the 
English  forms,  that  it  was  on  that  ground  alone  it  was  ad- 
mitted in  England.  See  also  11  Yiner,  58,  Hi.  Ex'ori^ 
A.  1  Vern.  397,  Jauncey  vs.  Scaley;  Ambler,  4116,  Bum 
et  uxor  vs.  Cole.  Vinnius  on  whom  much  reliance  has 
justly  been  placed,  says,  there  can  be  no  doubt  that  if  a 
statute  should  expressly  provide  that  every  testament  of 
goods  should  be  made  in  conformity  to  the  lex  loci,  there 
might  be  room  for  discussion,  and  I  have  shewn  by  our 
act,  that  it  is  provided  that  every  will  or  testament  of  pei^ 
sonal  property  shall  be  executed  in  the  preseiice  of,  and 
subscribed  by  three  witnesses,  or  it  shall  be  void  and  of  no 
effect.  Voet  does  indeed  say  that  if  a  citizen  of  Utrecht, 
not  with  a  view  of  evading  the  law,  but  by  mere  accident 
should  be  in  Holland,  and  after  making  his  will  there,  in 
consequence  of  sicknes  should  suddenly  die  there,  that 
will  as  well  in  relation  to  moveable  as  immoveable  proper- 
ty in  Utrecht,  ought  to  be  effectual,  though  made  widieut 
such  license  as  the  laws  of  Utrecht  require.  But  that  is  a 
position  which,  I  think,  it  will  be  difficult  to  maintttn,  for 
all  the  writers  on  the  subject  admit,  that  in  order  io  pass 
lands,  the  will  must  be  executed  according  to  the  forms 
prescribed  by  the  laws  of  the  country  where  they  are 
situated.  If  the  writer  intended  to  put  it  on  the  ground 
of  necessity,  and  that  because  the  testator  could  not  in  a 
foreign  country  obtain  a  license  which  was  necessary  to 
give  it  ^^alidify  at  homo,  then  the  nilewill  only  apply  whon 
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the  necisbity  exists>  whiph  is  not  pretended  in  this  case. 
f  ccNQCur,  therefore,  in  opinion  with  the  presiding  Judge 
below,  that  as  the  will  has  not  been  admitted  to  probate 
in  North  Carolina/where  the  testator  died,  nor  executed 
aoccK'ding  to  the  form  preacribed  by  our  act,  it  ought  not 
to  be  admitted  to  probate  in  this  State,  and  that  the  motion 
snustbe  refused.  JudgmetU  qffii^med. 


Jahes  L.  Peigns  vs.  John  Stttcliffe. 

jksk  infiint,  at  the  age  of  discretion^  is  liable  in  an  action  on  the 
case,  for  the  embezzlement  of  goods  entrusted  to  his  care. 

In  the  month  of  September,  18S1,  the  plaintiff  delive- 
red to  the  care  and  custody  of  the  defendant,  John  Sut- 
cliffe,  Flour,  Oroeeries  and  Dry  €U>ods,  to  the  amount  of 
f  1000,  to  be  delivered  to  one  John  Lfghtboume,  at  Rio 
Pongus,  on  the  coast  of  Africa.  The  defendant  was  mate 
of  the  schooner  Calypso,  and  received  the  goods  on 
board  the  schooner  as  the  agent  of  the  plaintiff  for  the 
purposes  aforesaid,  and  proceeded  on  the  voyage  and  ar- 
,  rived  in  safety  at  Siere  Leone,  but  instead  of  delivering 
the  goods  entrusted  to  his  care,  to  Lightboume,  he  sold 
ihem  and  converted  the  proceeds  to  his  own  use.  It  was 
for  this  breach  of  trust  that  the  suit,  (a  special  action  on 
the  case,)  was  brought  to  recover  the  value  of  the  goods 
and  damages.  To  this  action  the  defendant  pleaded  in- 
fancy, and  the  plaintiff  demurred  generally. 

Hunt,  on  the  part  of  the  defendant  argued  that  al- 
though the  declaration  in  this  case  was  in  the  nature  oi 
a  tort,  yet  in  substance  it  was  on  contract,  and  an  infant 
was  not  liable  on  contract  for  goods  sold  and  delivered  to 
him.  Carthew,  160.  If  the  defendant  had  been  of  full 
age,  he  would  have  been  liable  for  the  value  of  the 
snoods  delivered  to  him,  and  an  action  for  money  had  and 
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received  would  have  lain  against  him.  But  as  he  was  anin> 
fant  under  age,  an  assumpsit  could  not  be  converted  into  a: 
tort,  so  as  to  make  him  liable  in  that  form  of  action.  1  Co 
myn  on  Contracts,  HO-150.  And  that  if  one  deliver 
goods  to  an  infant  upon  a  contract,  he  shall  not  be  charge- 
able in  trover  or  in  any  other  action  for  them. 

Yeadmiy  contra.  This  is  a  case  of  tort,  and  was  declar- 
ed on  as  such.  These  goods  were  delivered  to  the  de- 
fendant iipon  a  special  trust  and  confidence  that  he  would 
safely  deliver  them  to  Lightbourne,  instead  of  which  be 
betrayed  his  trust  and  sold  them,  and  converted  the  mO" 
ney  to  his  own  use.  There  then  w.^s  a  gross  and  mani-^ 
fest  iraud  or  tort;  an  act  not  only  of  omission  but  oae  of 
commission,  which  makes  him  clearly  responsible  as  for 
a  tort.  He  admitted  that  an  infant  was  not  liable  on  a 
contract  for  the  sale  aftd  delivery  of  goods  (except  for 
necessaries)  but  in  this  case,  there  was  no  sale  and  deli- 
very to  him.  It  was  a  delivery  for  a  special  purpose,  and 
a  conversion  to  his  ow^  use,  contrary  to  good  faith  and 
the  confidence  the  plaintiff  had  placed  in  him.  He  cited 
1  Espinasse,  172.  1  Nott  &  M  Cord,  197. 

Finleyj  on  the  same  side,  urged  that  this  was  an  action 
ex  delicto  and  not  ex  contractu.  It  was  not  converting 
an  assumpsit  into  a  tort,  as  was  said  on  the  other  side,  but 
for  a  m£(nifest  fraud.     Assumpsit  could  not  have  been 


maintained  for  it.  The  goo^were  not  charged  to  defen- 
danl  as  sold  to  him,  but  invoiced  as  goods  shipped  on 
board  the  Calypso  to  Lightbourne  under  the  charge  of 
defendant,  and  embezzled  by  him,  and  therefore,  he  was 
clearly  chargeable  in  this  iorm  of  action.  6th  Cranch, 
226;  3d  Bacon,  685. 

Bat,  J  who  heard  the  demurrer,  delivered  the  follow- 
ing judgment.  '^  I  have  considered  this  case,  and  I  am 
decidedly  of  opinion  that  the  demurrer  to  the  plea  of  in* 
fancy  ought  to  be  sustained.     It  is  a  well  established  rule 
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of  law,  that  all  contracts  with  infants  arc  void  or  voida* 
ble  except  for  necessaries,  and  the  reason  of  the  law  is 
fotinded  on  the  supposed  want  of  judgment  and  discretion 
in  their  contracts  Vnd  transactions  with  others,  and  it  is 
to  prevent  them  from  being  over-reached  by  persons  of 
maturer  ye^rs  and  experience.  But  there  are  othor  cases 
in  L^w  where  this  indulgence  and  protection  shall  not  ex- 
tend to  an  infant;  as  in  all  cases  of  criminal  actions  and 
wrongs  done  to  the  persons  or  estates  of  another;  In- 
fant's Lawjei',  34.  The  reason  assigned  in  such  cases^ 
is,  that  malitia  supplet  setatem^  especially  if  the  inlant  be 
of  the  years  of  discretion,  and  it  was  alleged  in  this  case 
that  the  defendant  was  between  19  and  fiO  years  of  age, 
(which  was  not  denied,)  at  the  time  these  goods  were 
committed  to  his  custody,  and  there  has  been  a  most  evi- 
dent wrong  done  to  the  plaintiff.  In  the  first  place  there 
was  a  shameful  breach  of^ confidence  in  not  delivering 
these  goods  agreeably  to  pi^er;  and  in  the  second  place, 
an  equally  shameful  and  dishonest  piece  of  conduct  in 
converting  the  proceeds  to  his  own  use,  both  of  which 
are  exceptions  to  the  manifest  rules  of  exemption  which 
the  la^.  has  allowed  for  the  protection  of  infants  from 
their  own  imprudent  transactions  in  their  dealings  with 
others,  as  laid  down  in  the  authorities  quoted.  The  case 
quoted  from  Carthew,  160,  by  the  Counsel  for  the  de- 
fendant was  one  of  a  mercantile  nature,  where  it  was 
held  that  an  infant  who  was  a  partner  in  a  mercantile 
house,  was  not  liable  on  a  bill  of  Exchange  drawn  by  the 
house  and  returned  protested,  although  the  other  part- 
ners were.  So,  in  like  manner,  if  goods  are  sold  to  an 
infant,  (except  for  necessaries,)  he  is  not  liable,  and 
such  sale  shall  not  be  converted  into  a  tort,  so  as  to  charge 
him  in  that  form  of  action  as  laid  down  in  1  Comyn  on 
Contracts,  1 4d~50,  and  also  as  mentioned  in  8th  Term  Rep. 
3.S5,  which  were  relied  on  hv  the  Counsel  for  the  defen- 
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dant  in  his  argument.  In  the  present  ease  however^ 
there  was  no  contract  for  the  sale  of  the  goods,  and  the 
present  action  is  one  of  a  special  nature  founded  or  fraud 
and  not  on  contract)  consequently  none-ftf  the  authorities 
urged  on  the  part  of  the  defendant,,  will  apply  or  bear 
the  defendant  out  in  support  of  his  plea.  On  the  contra- 
ry, although  the  law  will  not  allow  an  infant  to  be  cbarg* 
ed  on  contract,  except  for  necessaries,  yet  he  shall  he  an- 
swerable in  all  cases  of  a  crimind  nature  and  for  torts 
and  trespasses,  &c.  &c.  Srdlnst.  SOL  8.  Rep-  44,  In«- 
fant's  Lawyer,  34.  Under  the  emumstances  of  this  ease 
the  law  will  charge  an  infant  in  all  cases  arising  ex  de- 
licto or  for  wrongs  don&the  plaintiff,  and  in  some  cases,  he 
is  liable-  even  in  ttssumpsit  for  mojney  had  and  received; 
as  where  money  has  been  embezried  by  him;  1  Peake's 
Nisi  Prius  223.  Lord  Kenyon  said  the  case  was  new 
and  had  not  been  decided;  but  he  was  of  opinion  that 
this  action,  though  in  form  arising  ex  contractu,  in  fact 
arose  ex  delicto,  and  as  defendant  could  not  have  defend- 
ed himself  by  reason  of  infancy  if  an  action  of  trover 
had  been  brought  for  the  money,  so  he  ought  not  to  be  al- 
lowed to  defend  himself  on  that  ground  in  this  action. — 
The  same  doctrine  is  laid  down  in  1  Nott  &  M^Cord, 
197;  that  an  action  of  deceit  will  lie  against  an  infant  on 
a  warranty  for  the  sale  of  a  horse;  and  even  where  the 
form  of  the  action  is  ex  contractu  and  the  substance  is  ex 
delicto,  the  defence  of  infancy  wiH  not  avail.  6th  Cranch, 
Q^«  C.  J.  Marshall  laid  it  down  in  a  case  brought  up 
•  from  Alexandria  upon  a  writ  of  error,  as  the  opinion  of 
the  Supreme  Court,  that  infancy  is  no  complete  bar  to  an 
action  6f  trover,  although  the  goods  converted  be  in 
possession  of  defendant  in  virtue  of  a  previous  contract. 
The  conversion  is  st31  in  nature  of  a  tort;  it  is  not  an 
act  of  omission  but  of  commission,  and  it  is  within  the 
class  of  offences  for  which  infancy  can  afford  no  ]irotec- 


*» 


NOVEMBER  TERM. 


S91 


lion.  The  case  was  that  of  70  barrels  of  Flour  shipped  at 
Alexandria  under  the  care  of  defendant  as  supercargo^ 
to  be  sold  at  Norfolk.  Instead  of  obeying  the  orders  of 
phtintiiT,  defendant  shipped  the  Flour  to  the  West  Indies 
which  was  lost  at  sea  and  for  this  the  action  was  main- 
tained. In  Sd  Bacon^  585,  it  is  said,  were  an  infant  being 
master  of  a  ship  at  St.  Christopher's  beyond  sea,  by 
contract  with  another  undertakes  to  carry  goods  to  Eng- 
land and  there  deliver  them,  but  does  not  deliver  them 
agreeably  to  the  contract  and  wastes  and  consumes  them 
he  may  be  sued  for  the  goods  in  a  Court  of  Admiralty, 
though  he  be  nn  infant,  for  this  suit  is  but  in  nature  of 
detinue  or  trover  and  conversion  at  Comm'^n  Law. — 
From  M  the  authorities  and  the  reason  and  justice  of 
the  ease,  I  am  of  opinion  that  the  demurrer  to  the  plea 
should  be  sustained.     . 

From  this  decision  the  defendant  appealed,  and  moved 
to  set  aside  the  judgment,  but  the  Court  of  Appeals  af- 
firmed the  judgibent  for  the  reasons  assigned. 

Judgment  affirmed. 
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The  Adm'r.  of  William  Coxyers  vs.  John  Magrath* 

Unliquidated  demands  do  not  bear  interest,  except  in  cases  where 
the  defendant  has  been  «;uilty  of  fraud  or  imposition. 

If  an  accent  sell  witti out  disclosing  the  name  of  his  principal,  he 
will  in  respect  to  the  purchaser  be  regarded  as  the  principal. 

To  an  action  arising  on  the  contract  of  the  agent,  the  purchaser 
may  in  general  sot  off  a  debt  due  by  the  agent  to  himself;  but 
not  where  he  has  notice  of  the  agency  before  his  responsibility 
for  the  agent  actually  accrues. 

The  agents  being  vendue  masters,  at  whose  sale  the  purchaser 
bought  fur  cash,  precludes  the  purchaser  from  discouDtinjg  a 
r'sponsibility  which  ho  had  assumed  in  favour  of  the  agent^ 
which  had  not  then  accrued. 

This  action  was  brought  to  recover  the  value  of  three 
bags  of  Coffee.^  725  lbs.  equal  to  $173  21,  brought  hy 
defendant  at  a  sale  by  Rap^Iey^,  Bennet,  &  Co.  Vendue 
Masters.  The  coffee  belonged  to  plaintiiPs  intestate. — 
About  a  month  after  the  coffee  was  sold,,  an  aqcount  was 
rendered  to  the  defendant  for  the  coffee;. he  said  he  would 
see  Rapeleye,  Bennett,  &  Co.  The  account  was  in  the 
intestate's  hand  writing  and  in  his  life  time.  By  the 
books  of  the  intestate,  three  bags  of  coffee  were  charged 
to  the  defendant  on  the  2d  January,  1824,  sold  in  Decem- 
ber, 1823.  A  note  was  due  on  the  27th  February,  1824, 
by  Rapeleye,  Bennett,  &  Co.  to  defendant.  The  writ  in 
this  case  was  issued  on  the  25th  March,  1825.  The  de- 
fence was  that  the  coffee  was  purchased  of  Rapeleye, 
Bennett,  &  Co.  and  settled  for  with  them.  It  apperedthat 
Rapeleye,  Bennett,&  Co.  had  drawn  a  note  for  $700(pay- 
able  to  the  defendant)  on  the  27th  December  1825,  due 
sixty  days  after  date.  This  was  the  renewal  of  a  note 
for  j^900,  which  was  protested  for  non  payment  on  the 
28th  February,  1824;  This  note  was  paid  by  the  indor- 
ser  at  the  Bank,  after  protest  of  the  drawer. 

HuGER,  J.  who  heard  the  cause,  charged  the  jury  that 
the  principal  might  sue  the  purchaser,  and  although  the 
puiThaser  might  set  off  any  debt  due  to  him  by  the  factor, 
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>^et  that  in  this  case,  there  had  beeu  nothing  due  to  de« 
fendant  by  the  factors  at  the  time  of  sale,  and  for  weeks 
after,  for  the  debt  set  up  by  defendant  was  a  note  not  due 
until  28th  February,  and  the  coffee  had  been  sold  in  De- 
cember previous.  That  the  renewal  given  in  December 
for  a  note  due  in  February,  authorized  them  to  conclude 
that  a  fraud  had  been  intended  on  the  intestate. 

A  verdict  was  found  for  the  plaintiff,  allowing  him  inte- 
rest, from  which  the  defendant  appealed  on  tlie  following 
grounds : 

l9t.  That  the  presiding  Judge  charged  the  Jury  that  in" 
terest  ought  to  be  allowed  oti  the  purchase  money  of  the 
eoffee  sold  in  this  case  and  bought  by  the  defendant. 

2nd.  That  the  evidence  established,  that  Rapeleyc, 
Bennett,  &  Co.  were  alone  known  to  defendant  in  the  trans- 
-action,  and  as  they  acted  as  principals  and  owners  of  the 
coffee,  the  set-off  should  have  been  allowed  against  them. 

ord.  That  the  Judge  charged  the  Jury  erroneouslj'  in- 
asmuch as  he  told  them  that  he  thought  the  transaction 
was  fraudulent. 

4th.  That  the  presiding  Judge  mistook  the  law  when 
he  charged  the  Jury  that,  as  the  note  was  not  due  when  the 
demand  for  payment  was  made  by  Conycr's  agent  on  de- 
fendant, a  set-off  could  not  be  made. 

5th.  That  the  presiding  Judge  erred  in  supposing  thai 
it  was  essential  to  aset-off  in  cases  like  this  that  a  fraud 
should  have  been  practised  on  defendant  by  the  commis- 
sion merchants,  or  that  defendant  should  have  purchased 
with  the  intent  to  set-off. 

Dawson  4*  Cruger,  for  the  motion. 

HufUj  contra. 

Curia  per  Johnson,  J.  The  grounds  of  this  motion 
involve  but  two  questions :  1st.  whether  the  plaintiff  was 
entitled  to  recover  interest  on  his  demand,  and  2ndiy, 
Whether  the  defendant  could,  by  wav  of  discount,  sot-off 
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against  this  action  the  debt  due  to  him  from  Rapeleye^ 
Bennett,  &  Co.. 

With  respect  to  the  first,  there  exists  no  doubt.  For- 
merly there  was  some  diversity  of  opinion  as  to  the  ca- 
ses in  which  interest  was  idlowed,  and  cases  may  be  found 
in  which  the  Court  has  gone  a  great  way  in  supporting 
claims  for  interest,  but  the  whole  current  of  the  more  re- 
cent cases  has  been  opposed  to  allowing  it  on  unliquidated 
demands,  except  in  cases  where  the  defendant  has  been 
guilty  of  fraud  or  imposition,  or  taken  an  undue  advantage 
of  the  plaintiff,  and  of  money  lent  or  actually  had  and  re- 
ceived. Between  this  rule  and  the  allowance  of  itin  every 
case  where  the  time  of  payment  is  ascertained,  there  is  no 
medium,  and  the  Courts  have  so  uniformly  set  their  faces 
against  its  indiscriminate  allowance,  that  to  unsettle  the  law 
now%  would  take  the  whole  community  by  surprise.  Bulow 
vs.  Godard,  1st.  Nott  &  M^Cord,  45 ;  Rose  &  Rogers  vs. 
Beatty,  2  Nott  &  M'Cord,  538;  There  is.also  a  late  case 
on  this  subject,  decided,  I  think,  at  the  last  sitting  in  Colum- 
bia, the  title  not  recollected.  On  looking  into  the  circum- 
stances of  the  case,  I  have  not  been  able  to  discover  in  them 
anything  calculated  to  take  it  out  of  the  general  rule  that 
an  unliquidated  demand  will  not  bear  interest.  It  appears 
to  have  been  a  contract  in  the  ordinajy  course  of  busi- 
ness to  pay  for  goods  purchased  at  Vendue,  and  they 
were  delivered  to  the  defendant  on  the  faith  that  he  would 
-  pay  the  money  when  called  upon,  but  which  he  has  neg- 
lected to  do,  and  such  is  in  effect  the  legal  operation  of 
every  contract  to  pay  money  on  a  day  certain.  In  this 
respect,  therefore,  the  verdict  is  wrong. 

In  relation  to  the  second  question^  the  following  legal 
conclusions  are,  I  think,  fully  sustained  by  the  cases  cited 
at  the  bai*,  and  will  be  conceded — 1st.  That,  if  an  agent 
sell  without  disclosing  the  name  of  his  principal,  he  will,, 
in  respect  to  the  purchaser,  be  regarded  as  the  principal : 
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2dly.  That,  to  an  action  arising  on  the  contract  of  the 
agent,  the  purcliaser  may  in  general  set  off  a  debt  due  by 
the  agent  to  himself^  The  reason  of  these  rules  ai?^ 
founded  in  the  security  and  protection  which  they  afford 
against  secret  and  fraudulent  combinations  to  do  injuries 
to  others,  and  against  which  no  human  foresight  or  pru- 
dence could  guard,  but  for  the  shield  which  they  furnish ; 
but  when  they  have  had  their  legitimate  operation  they 
are  functus  officio,  and  it  will  not  be  permitted  that,  in 
the  hands  of  those  who  were  protected  by  them,  they 
should  be  converted  into  a  sword  to  inflict  on  another  the 
very  wound  they  were  designed  to  prevent.  Why  is  it, 
that  when  the  name  of  the  principal  is  not  disclosed,  the 
law  regards  the  agent  in  that  charficter  ?  For  the  obvious 
reason,  that  the  party  contracted  with  cannot,  by  any  pro* 
bability,  know  that  any  one  else  has  an  interest  in  the 
thing  contracted  about,  and  acting  upon  the  belief,  it 
would  be  unreasonable  that  he  should  not  have  the  benefit 
of  any  thing  done  in  pursuance  of  it.  If,  for  instance,  he 
had  paid  money  on  the  faith  jof  such  contract,  or  incurred 
responsibilities  for  the  agent,  or  in  fine,  had  done  any 
other  act  which  would  place  him  in  a  worse  situation 
than  he  would  have  been  if  he  had  known  the  agency, 
then  he  would  be  protected,  but  surely  not  otherwise. 
Let  us  then  examine  the  case  under  consideration  with 
reference  to  this  principle.  Rapeleye,  Bennett  &  Co. 
sold  the  goods  of  the  plaintiff  to  defendant  without  dis- 
closing their  agency  and  according  to  the  rule,  the  defen- 
dant was  entitled  to  regard  them  as  principals.  They 
failed  in  trade,  and  the  amount  being  unpaid,  they  turned 
over  this  demand  to  the  plaintiff,  and  the  defendant  then 
had  notice  of  the  agency.  Supposing  this  to  be  the  whole 
case,  is  there  any  question  that  the  plaintiff  is  entitled  to 
recover  ?  The  defendant  had  received  the  goods,  and 
in  good  faith  and  common  honesty,  he  was  bound  to  pay 
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for  them,  ^id  the  plaintiff  was  entitled  to  receive  it,  and 
fr^m  the  time  of  the  notice,  the  defendant's  liability  must 
have  attached.  But,  it  is  said,  that  the  defendant  Kas  at 
right  to  set  oiT  a  demand  which  he  has  against  the  agent 
to  this  action,  under  the  second  rule  which  has  been 
conceded ;  and  it  is  true,  that  at  the  time  this  action  was 
brought,  that  demand  was  well  founded ;  but  on  examin- 
ing all  its  features,  it  will  be  found  to  wort  a  inaniTest 
injustice  to  the  plaintiiT,  and  cannot,  therefore,  be  cover- 
ed by  the  rule.  That  demand,  it  will  be  recoDected, 
originated  in  an  accommodation  indorsement  made  by 
defendant,  for  Rapeleye,  Bennett  &  Co.  and  of  course 
g^ve  him  no  claim  against  them  until  he  had  actually  paid" 
the  money.  This  was  not  done  until  some  time  after  he 
had  notice  of  the  agency,  and  when,  as  1  conclude,  his- 
liability  to  the  plaintiffs  had  attached  of  necessity  ;  there* 
fore,  it  could  not  be  set  off  against  this  demand.  Again, 
admitting  that  Rapeleye,  Bennett  &  Co.  were,  at  the  time 
the  goods  were  sold,  under  a  moral  liability  to  the  defen- 
dant, yet  it  is  manifest  that  the  defendant  did  not  male 
ihe  purchase  in  reference  to  it.  He  knew  that  they 
were  vendue-masters,  and  that  their  principal  dealingi^ 
were  in  the  goods  of  others,  and  the  sale  being  for  cash, 
was  wholly  inconsistent  with  any  protection  which  such 
a  contract  could  afford  him  against  his  liability  or  loss ;  so 
that  in  any  view  of  the  case  the  situation  of  the  defend- 
ant, w^th  respect  to  the  plaintiff,  is  precisely  the  same  as 
if  he  had  known  of  the  agency  of  Rapeleye,  Bennett  & 
Co.  at  the  time  of  the  sale.  He  had  not,  therefore,  at 
the  time  he  had  notice,  paid  money,  incurred  responsibili- 
ties, or  done  any  other  act  which  placed  him  in  a  worse 
situation  than  he  would  have  been,  if  he  had  known  of 
the  agency  at  the  time  of  the  sale.  There  is  another 
view  of  this  case.  It  will  not  be  controverted  that  a 
principal  hag  the  power  to  revoke  a  mere  naked  agency 
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afl  libituiii,  or  that  after  notice  of  such  revocation,  the 
agent  can  do  no  act  which  will  bind  the  principal.     Now 
the  agency  confided  to  Eapoleye,  Bennett  &  Co.  by  the 
plaintiff's  intestate,  was  to  sell  the  goods  and  receive  the 
money.     They  had  executed  this  trust  se  far  as  related 
to  the  sale  of  the  goods  and  according  to  this  rule,  the 
plaintiff^s  intestate  had  tho  right  to  stop  their  agency  ' 
there.     If  it  be  objected  that  the  agency  committed  to 
them  was  coupled  with  an  interest,  so  far  as  regarded 
their  commissions,  the  answer  is,  that  by  turning  over 
the  account  to  plaintiff's  intestate,  they  had  abandoned 
that  interest,  and  it  did  not  lie  in  the  mouth  of  the  defen- 
dant to  gainsay  it,  and  if,  as  i  think,  the  agents  were 
under  no  legal  liability  at  the  time  to  the  defendant,  they 
were  uninjured  by  it,  and  the  circumstances  amounted  to 
a  relinquishment  of  the  agency  on  the  part  of  the  agent, 
and  a  revocation  by  the  principal,  and  their  rights  are  tobe 
judged  of  according  to  the  state  of  things  existing  at  the 
time.     It  is  for  these  reasons  ordered  and  adjudged  that 
a  new  trial  be  granted,  unless  the  plaintiff  remit  the  inter- 
est found  by  the  Jury,  and  that  in  the  event  of  his  doing 
so,  the  verdict  shall  stand  as  to  the  rest. 

JV^et^  trial  granted  nm. 


K£CH£L£Y  vs.  Ch££R. 


The  maker  of  a  Promissory  Note,  ajrainst  whom  a  judgment  has 
been  recovered,  is  a  competent  ^vitness  at  common  law  in  a 
«uit  by  the  same  plaintiff,  the  lender  agamst  the  indorser,  to 
prove  usury. 

Tho  lender  can  only  be  a  witness  under  the  act,  where  the  usury  is 
offered  to  be  proved  by  the  evidence  of  the  borrower,  and  where 
the  borrower  is  not  a  competent  witness  at  the  common  law. 

By  the  Usury  Act,  the  borrotoer  is  made  a  competent 
witness  to  prove  the  usury,  unless  the  person  against 
whom  such  evidence  is  offered  will  deny,  on  oath,  in  open 
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Court,  the  truth  of  what  is  ofit  red  to  be  sworn  to  against 
him.  In  this  instance,  the  borrower,  Wharton,  had  been 
sued  as  the  drav,  ar  of  a  r.otc,  and  having  oifered  to  swear 
to  the  usury,  the  plaintiff  had  contradicted  it  upon  oath, 
and  had  obtained  a  verdict.  This  was  an  action  against 
the  indorser  on  the  sanie  Bote,  and  the  question  was, 
^whether  Wharton  was  a  competent  witness  to  prove  the 
usury,  and  if  so,  whether  under  the  act,  the  plaintiff  was 
permitted  in  this  case,  where  the  borrower  was  not  a 
party,  to  have  the  benefit  of  his  own  oath. 

HuG£R,  J.  who  tried  the  cause,  rejected  the  witness, 
and  admitted  the  plaintiff's  oath.  The  Jury  found  a  ver- 
dict for  the  plaintiff,  and  the  points  were  now  made  before 
this  Court. 

Eckhardj  for  the  motion,  cited  Packhard  vs.  Knight, 
3  M'Cord,  71;  Mott  vs.  Dorrell,  1  M'Cord,  35a 

Kennedy^  contra.  Thomas  vs.  Brown,  1  M'Cord,  657; 
Wallace  vs.  Nelson,  Harp.  148. 

Curia  per  Johnson,  J.  This  is  an  action  of  assumpsit 
by  the  indorsee,  against  the  indorser  of  a  promissory  note, 
and  the  defence  is  usury.  It  is  assumed  on  the  authority 
of  Packhard  and  Knight,  (3rd  M'Conl,  71,)  that  the  ma- 
ker, against  whom  a  judgment  had  been  obtained  on  the 
same  note,  at  the  suit  of  this  plaintiff,  is  a  competent 
witness  at  common  law  to  prove  the  fact  of  usury.  In 
addition  to  this,  and  in  affirmance  of  the  right  of  the  maker 
to  be  sworn  by  the  rutes  of  the  common  law,  it  was  stiEited 
that  the  defendant  had  released  the  drawer,  Wharton, 
and  the  question  now  is,  whether  the  plaintiff  can  be 
permitted,  under  the  act  against  usury,  to  contradict,  on 
oath,  what  the  drawer,  Wharton,  offered  to  swear  as  to 
the  fact  of  usury.  The  act  provides  that,  in  all  actions 
founded  on  usurious  contracts,  "the  borrower  or  party 
to  such  usurious  bond,  specialty,  contract,  or  agreement, 
&c.  shall  be,  and  is  hereby  declared  to  be  a  good  and 
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sufficient  witness  in  law  to  give  evidence  of  such  offence 
against  this  act,  any  law,  usage,  or  custom,  to  the  contrary, 
in  any  wise,  notwithstanding.  Provided,  that  if  the  per- 
son against  whom  such  evidence  is  offered  will  deny  in 
open  Court,  upon  oath  administered,  the  truth  of  what 
such  evidence  offers  to  swear  against  him,  then  such  wit- 
ness shall  not  be  sworn." 

All  the  rules  which  have  been  laid  down  for  the  inter- 
pretation of  statutes  are  concentered  in  the  great  leading 
rule,  that  the  intention  of  the  legislature  must  be  preser- 
ved, and  to  which  all  others  are  mere  auxiliaries  leading 
to  that  result.  Amongst  those  of  this  character,  that 
which  directs  us  in  cases  of  doubtful  construction  to  look 
to  the  old  law,  the  evil  and  the  remedy  provided  by  the 
new  law,  is  most  likely  to  lead  us  to  a  correct  conclusion. 
Apart  from  any  thing  contained  in  the  act  itself,  it  must 
be  familiar  to  ever  one,  having  any  knowledge  of  the' 
science  of  the  law,  or  conversant  with  the  practice  of  the 
Courts,  that  by  the  rules  of  the  common  law,  no  one  who 
is  a  party  to  a  suit,  or  who  had  a  direct  pecuniary  inter- 
est in  the  event,  is  a  competent  witness.  Thus  stood  the 
old  law.  The  act  against  usury,  as  if  it  was  intended  to 
guard  against  the  possibility  of  mistaking  the  evil  against 
which  it  was  intended  to  guard,  has  pointed  it  out  in  the 
most  explicit  terms.  It  recites  that,  "  whereas,  it  is  to  be 
feared  that  evil  and  wicked  minded  persons,  for  the  sake 
of  lucre  and  unjust  gain,  will  often  exact  and  take  greater 
usury  and  higher  rates  of  interest  from  necessitous  per-* 
sons  than  is  allowed  by  this  act,  in  hopes  that  their  offen- 
ces against  this  act  may  not  be  discovered  for  want  of 
proof,  as  such  transactions  will  be  generally  carried  on 
when  only  the  borrower  and  lender  are  present  together, 
for  remedy  whereof,"  &c.  And  the  remedy  provided,  as 
before  shown,  is  that  the  borrower  shall  be  a  competent 
witness  to  prove  the  usury,  unless  the  lender  will  contra- 
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diet,  onf  oath,  the  facts  to  which  he  offers  to  swear,  any 
law,  usage,  or  custom,  to  the  contrary  notwithstanding. 
I  have  laboured  without  effect  to  substitute  other  words 
than  those  contained  in  the  act  to  convey  the  idea  that 
the  legislature  intended  to  alter  the  common  law,  no  fur- 
ther than  to  let  in  the  borrower  as  a  witness,  or  to  purge 
the  conscience  oi  the  lender,  where  proof  of  the  fact  of 
usury  could  not  be  given  according  to  the  rule  of  the 
comnMm  law.  It  certainly  never  could  have  been  inten- 
ded to  let  in  the  lender  to  disprove  the  usury  in  all  cases, 
indiscriminately*  The  whole  act  breathes  a  spirit  of 
hostility  towards  it  as  a  crying  evil,  and  it  was  not  ne- 
cessary as  a  protection  to  the  borrower,  or  for  the  sup- 
pression of  the  evQ,  that  the  parties  to  the  contract  should 
be  let  in  as  witnesses,  when  other  evidence  was  in  their 
power.  His  impossible,  then,  that  it  could  have  been 
intended  to  operate  in  any  other  case  than  that  in  which, 
by  the  rules  of  the  common  law,  the  borrower  was  ex- 
cluded, because,  in  every  other  ease,  it  would  have  been 
useless.  In  the  case  under  consideration,  the  borrower, 
Wharton,  was  a  competent  witness  at  common  law  to 
prove  the  usury,  and  according  to  this  construction  the 
plaintiff  (the  lender)  ought  not  to  have  been  permitted 
to  be  sworn  to  contradict  him.  It  has  been  urged  upon 
the  Court  with  a  laudable  zeal,  that  the  effect  of  such  a 
construction  would,  in  its  operation,  put  the  lender  en- 
tirely in  the  power  of  the  borrower,  by  furnishing  the 
latter  with  a  facility  and  temptation  to  purjury  ;  but  in 
weighing  arguments  ab  inconvenienti,  we  ought  to  look 
to  all  the  consequences.  The  very  foundation  of  the  ruU 
for  admitting  the  maker  as  a  witness  by  the  common 
law,  is,  that  he  has  no  pecuniary  interest  in  the  event  of 
the  particular  case,  nor  can  the  record  in  any  event  be 
given  in  evidence  against  him.  It  is  not  so  \vith  the  plain- 
tiff.    His  interest  is  necessarily  immediate  and  direct. — 
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Consequently,  the  temptation  to  peijt^  would,  in  legal 
contemplation,  be  the  greater.  The  truth  of  this  conclu- 
sion may  be  illustrated  by  the  case  under  consideration. 
If  a  verdict  should  be  found  for  defendant,  Wharton 
could  not  plead  that  recorery  to  an  action  against  him  as 
maker,  nor  would  it  be  evidence  against  him  in  an  action 
at  the  suit  of  the  indorser ;  but  if  a  verdict  was  found  for 
the  defendant,  he  would  in  the  first  place  be  responsible 
for  costs,  and  in  the  next,  he  would  lose  the  security 
which*  the  indorsement  fumishea  for  the  payment  of  his 
debt.  This  argument,  carried  to  the  extent  contended 
for,  strikes  at  the  foundation  of  the  rule  which  admits  the 
maker  or  other  party  to  a  note  or  other  contract  to  be  a 
witness  in  any  case,  and  would  revive  that  much  disputed 
question  which  has  been  put  to  rest  bete  by  the  case  of 
Packhard  and  Knight ;  for  the  same  facilities  and  tempta- 
tions to  perjury,  whether  it  be  with  a  view  to  personal 
exemption  from  liability,  of  to  protect  a  friend  who  has 
indorsed,  exists  in  every  case  where  he  may  be  a  witness 
at  common  law;  for  whether  the  defence  be,  that  the  note 
was  obtained  by  fraud  or  duress,  or  was  without  conside- 
ration, it  is  equally  fatal  to  the  plaintiff  ^s  right  to  recover, 
as  if  it  wad  usurious ;  and  the  inducements  to  involve 
such  transactions  in  myrtery  and  obscurity  are  equally 
great,  and  all  the  reasons  which  would  ajyly  in  a  case  of 
usury,  are  alike  applicable  to  the  cases  before  noticed.-*- 
A  new  trial  is,  therefore,  ordered. 

New  trial  ordered, 

Y  2 


n 
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Habick  vs.  JoN£S. 

'  Though  a  third  person  sue  upon  a  cdntract  said  to  be  osurioat, 
and  the  defenaant  oflfers  to  swear  to  the  usury,  the  lender^ 
though  no  party  to  tlie  suit,  may  under  the  act,  be  examined 
to  deny  the  usury. 

Notes  originally  founded  on  a  good  consideration,  though  after- 
wards sold  for  less  than  they  are  nominally  "worth,  do  not 
make  a  case  of  usury;  but  if  originally  discounted  for  less  than 
their  nominal  amounts,  it  is  usury. 

This  was  an  action  on  a  promissory  note  for  $300  by 
the  indorsee  against  the  drawer.  The  defence  was  usu- 
ry and  the  question  was  whether  a  person  by  the  name 
of  Willis,  to  whom  the  notes  had  been  delivered  by  the 
drawer,  in  a  contract  charged  to  be  usurious,  was  a  com- 
petent witness  in  the  suit  of  the  present  plaintiff  against 
the  drawer.  Thf  plaintiff  having  refused  to  swear  to 
the  usury,  on  the  ground  that  he  himself  was  ignorant 
of  the  facts,  the  defendant  made  himself  a  witness  on* 
der  the  act,  and  objected  to  the  evidence  of  Willis  on  the 
ground  of  interest.  The  Recorder  of  Charleston,  how- 
ever, before  whom  the  cause  was  tried,  admitted  the  evi- 
dence of  Willis  as  well  as  that  oi  the  defendant.  He  charg- 
ed the  jury  that  they  should  look  at  the  moment  when 
the  note  was  put  forth  to  see  whether  it  was  contamina- 
ted with  usury;  that  this  was  an  accommodation  note,  ere  • 
ated  for  the  purpose  of  raising  money;  that  if  defendant 
sold  it  to  Willis  and  obtained  for  it  only  one  hundred  dol- 
lars and  a  doe  bill  for  $125,  the  usury  was  clearly  proved 
and  the  verdict  should  be  for  the  defendant;  but  that  if 
defendant  had  by  his  agent,  Willis,  sold  the  note  to  plain- 
tiff and  plaintiff  had  given  Willis  for  defendant  full  value 
for  it,  it  was  not  usury  though  Willis  had  retained  the 
whole  to  himself,  or  thrown  it  into  the  sea;  that  this  re- 
duced the  question  to  two  points :  1st.  Was  Willis  the 
defendant's  agent }  and,  2nd.  Did  plaintiff,  if  he  were, 
give  Willis  full  value  for  the  note  ?  On  the  first  question. 
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lie  thought  it  was  proved  both  by  Willis  and  by  the  admis- 
sioapl  pl^intifT  himself,  that  Willis  was  but  an  agent  to 
procure  the  money  on  the  note  and  not  himself  the  lend- 
er, but  left  it  to  the  jury  to  decide.  On  the  second 
ground  he  told  them  that  the  full  value  of  a  note  was  not 
always  the  sum  expressed  on  its  face,  but  the  sum  it  was 
bona  fide  worth  and  this  was  for  them  to  say;  that  a  note 
was  a  fair  subject  of  bargain  and  sale  and  after  fixing  the 
true  value  of  this  in  their  minds  they  should  say  whether 
the  payment  to  Willis  for  plaintiff  was  equivalent  to  that 
value,  and  if  it  was,  there  was  no  usury  in  the  case. 

The  jury  found  for  the  plaintiff,  and  an  appeal  was  now 
taken  up  on  the  following  grounds  : 

1st.  That  the  consideration  given  by  Wijlis  to  Harick 
was  the  true  consideration  of  the  note,  and  that  the  evi- 
dence fuHy  established  the  usury. 

2nd.  That  the  defendant  having  proved  that  the  plain- 
tiff adtoitted  to  him  that  he  had  given  to  Willis  a  pipe  of 
gin  and  one  hundred  dollars,  and  Willis  having  stated  that 
he  had  received  from  Jones  f  100,  a  pipe  of  gin  and  mer- 
chandise for  the  note,  it  should  have  been  submitted  to 
the  jury,  that  one  of  the  questions  to  be  decided  by  them 
was,  whether  they  should  credit  the  defendant,  or  Wil- 
lis, whereas,  no  such  qustion  was  submitted  in  the  charge. 

3d.  That  Willis  was  an  incompetent  witness,  having 
given  the  note  in  question  to  Jones,  the  plaintiff,  in  pay- 
ment ^f  articles  furnished  to  himself,  he  became  inteies* 
ted  in  sustaining  the  validity  of  the  note. 

Eckhardi  for  the  appeal. 

Clarke^  contra. 

Curia  per  Johnson,  J.  The  only  ground  which  it  is 
thought  necesscry  to  notice  and  decide,  is  that  which 
calls  in  question  the  competency  of  the  witness,  Henry 
Willis,  to  give  evidence  in  the  cause.  The  defendant's 
own  account  of  the  transaction  is  that  be  contracted  with 
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the  witness  for  the  loan  of  $300  from  which  seventy  five 
dollars  were  to  be  deducted  for  the  forbearance  for  nine- 
ij  clays^  and  gave  him  a  note  for  that  amount,  ana  AMiv- 
ed  in  consideration  only  one  hundred  dollars  cash  and  the 
witness'  note  at  thirty  days  for  $125.    By  the  terms  of 
the  act  against  usury,  the  borrower,  or  party  to  an  usu- 
rious contract,  is  declared  to  be  a  ^^  good  and  sufficient 
witness  in  law  to  give  evidence  of  offences  against  this 
act,"  &c.  but  it  is  provided  that  if  the  person  or  persons 
against  whom  such  evidence  is  offered  to  be  given,  will 
deny  on  oath  in  open  Court  to  be  administered,  the  truth 
of  what  such  evidence  offers  to  swear  against  him,  then 
such  witness  shall  not  be  admitted  to  be  sworn.    The 
preamble  of  the  act  points  most  obviously  to  the  policy 
as  a  clue  to  the  meaning.  It  is  apparent  that  by  the  terms 
^^  person  or  persons  agai^ist  whom  such  evidence  was  of- 
fered to  be  given,"  contained  in  the  proviso,  the  Legisla- 
ture intended  to  designate  the  party  to  the  original  con- 
tract, and  not  one  who  was  necessarily  ignorant  of 
the  transaction.     Regarding  Henry  Willis  then  as  the 
original  party,  and  that  is  the  footing  on  which  the  de- 
fendant puts  his  objection  to  his  competency,  and  he 
was  admissible  under  the  act,  and  defendant  ought  not 
to  have  been  permitted^  to  be  sworn,  if  Willis  had  offe- 
red to  contradict  on  oath  the  facts  to  which  he  offered  to 
swear.    But  this  is  no  ground  of  complaint  on  the  part  of 
the  defendant.     The  other  grounds  taken,  present  noth- 
ing more  than  the  credibility  of  the  defendant  and  the 
witness  Willis;  and  although  it  is  said  that  the  Record- 
er did  not  submit  the  matter  to  the  jury,  it  will  not  be  be- 
lieved that  the  counsel  omitted  to  do  so,  and  when  the  evi- 
dence was  so  directly  opposed,  it  is  ioipossible  that  the  ju- 
ry could  have  determined  the  case  without  deciding  upon 
it.    This  disposes  of  the  grounds  stated;  but  there  are 
other  considerations  arising  out  of  the  case,  to  the  bene- 
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fit  of  wbieb,  I  thiak  the  defendant  is  entitled,  espe* 
eidHy  as  it  appears  froip  Willis'  own  testimony,  that  he 
has  praetised  on  him  one  of  the  most  gross  and  scandalous 
frauds  that  I  haye  ever  witnessed.  It  will  be  recollected 
that  the  defendant  offered  to  «wear  and  did  swear  that  by 
the  contract  with  Willis  he  was  to  give  him  ^75  for  the 
loan,  and  although  Willis  in  his  examination  states  gene- 
rally that  he  acted  as  the  agent  of  defendant  in  negoeia- 
ting  the  note,  he  is  not  hardy  enough  to  take  upon-  him«- 
self  to  deny  the  truth  of  this  fact,  and  in  this  respect  the 
oath  of  the  defendant  is  not  only  uncontradicted,  but,  I 
think, inlly  sustained  by  the  circumstances  stated  by  Wil- 
lis himself;  for  he  not  only  detained  the  |^75,  but  he 
drank  the  gin  and  kept  the  other  articles  which  he  got 
from  plaintiff  in  payment  for  the  note  I  think  too  that 
there  was  error  in  charging  the  jury  ^^  that  the  full  value 
of  the  note  was  not  always  the  sum  expressed  on  its  face, 
but  the  sum  it  was  bona  fide  worth,  and  that  a  note  was  a 
fair  subject  of  bargain  and  sale,  and  after  fixing  the  true 
value  in  their  minds,  they  should  say  whether  the  pay- 
ment to  Willis  was  equivalent  to  that  value,  iknd  if  it  was, 
then  there  was  no  usury  in  the  case."  I  am  not  disposed 
to  call  in  question  Che  aorrectness  of  this  rule,  so  far  as 
it  lilies  to  notes  originally  founded  qa  a  legal  conside- 
ration and  sent  into  eircidation;'  for  nineteen  twentieths 

m 

of  the  commerce  of  the  vforld  is  carried  on  through  the 
agency  of  these  and  like  securities,  and  when  once  they 
are  fegally  in  the  market,  they  become  the  fair  subject  of 
ttaffick.  But  to  ap]dy  it  to  the  creation  of  a  note,  would 
strike  at  the  very  root  of  the  statute  against  usury.  The 
commercial  value  of  negotiable  paper,  when  in  the  mar- 
ket, is  determined  sometimes  by  the  probaUe  solvency 
of  the  drawers  and  indorsera ;  sometimes  by  their  char'- 
oeter  for  punctuality.  The  time  and  place  of  payment, 
Also  have  their  influence ;  sometimes  they  are  sold  at  a 
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discount,  and  often  command  a  premium.  The  statute, 
however,  makes  none  of  these  distinctions  :  loans  to  the 
rich  and  the  poor,  t|ite  prompt  and  the  tardy,  are  all  put  on 
the  same  footing,  nor  is  time  or  p^ ace  of  any  consequence, 
except  so  far  as  time  is  necessary  to  measure  the  amount 
of  interest.  Every  contract  reserving  interest  at  a  greater 
rate  than  seven  per  cent,  per  annum,  is  declared  to  be 
void.  The  Jury  might  then  have  been  misled  by  this 
charge,  and  for  these  reasons  a  new  trial  is  granted. 

Neia  trial  granted. 


The  Assignees  of  Krbbbs  vs.  Miller. 

A.^ook  th«  benelit  of  the  Prison  Bounds  Act,  and  refused  to  in- 
clude in  his  assignment  a  horse,  and  pending  an  appeal  as  to 
the  exemption  of  the  liorse,  A.  sold  it  to  the  defenowt.  The 
Court  of  Appeals  decided  that  the  horse  was  not  exempt,  and 

'  the  plaintiff  now  brought  suit  against  the  defendant  for  the 
horse,  held  tiiat  the  sale  was  good  against  the  claim  of  the 
plaintiflT. 

The  assignment  under  the  act  has  no  retrospective  operation. 

On  the  10th  B'ebruary,  1826,  the  recorder  of  the  Cify 
Court  of  Charleston  made  an  order  that  Andrew  Krebbs, 
who  was  in  custody  at  th6  suit  of  the  plaintiffs,  should  be 
discharged  uhder  the  provisions  of  the  Prison  Bounds  Act, 
on  his  making  the  usual  assignme  n  t  of  the  property  contain- 
ed in  his  s(;hedule  with  the  exception,  among  other' things, 
of  his  troop  horse,  which  was  now  the  subject  of  dispute. 
In  pursuance  of  this  order,  he  made  an  assignment  in 
blank  on  the  back  of  the  schedule,  and  was  forthwith 
discharged*  The  plaintiff  appealed  from  this  order,  so 
far  as  it  excepted  the  horse,  and  upon  the  hearing  m  the 
Court  of  Appeals,  it  was  set  aside ;  but  in  the  mean  time,* 
and  pending  the  appeal,  Krebbs  sold  tbe  horse  to  the  de' 
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fendant.  At  the  trigl,  the  plaintijQfs'  counsel  filled  up  the 
blank  assignment  in  conformity  with  the  order  of  the 
Court  of  Appeals,  under  an  agreement  that  his  doing  so 
should  not  effect  the  legal  rights  of  the  parties.  The 
plaintiffs  now  claimed  the  right  of  property  in  the  horse, 
and  denied  the  right  of  Krebbs  to  sell  it :  1st.  Under 
the  order  of  the  Court  of  Appeals^  which  they  contended 
by  legal  operation  had  relation  back  to  the  date  of  the 
assignment ;  and,  2dly.  Und^r  the  assignment  so  filled  up. 

A  nonsuit  was  ordered,  and  the  question  was  now 
brought  up  by  Finley  8f  Gray,  and  opposed  by  Furman. 

Curia  per  Johnson,  J.  The  arguments  in  support  of 
the  first  position,  are  drawn  principally  from  analogy 
in  the  operation  of  the  bankrupt  laws  of  England;  and 
it  is  true,  that  an  assignment  under  a  commission  has  re< 
lation  back  to  the  act  of  bankruptcy,  and  all  intermediate 
acts  are  avoided.  But  there  are  several  very  marked 
distinctions  between  this  systeni  and  our  insolvent  laws. 
This  operation  i?  the  effect  of  an  express  provision  of 
the  statutes  of  bankruptcy.  Our  acts  contain  none  such. 
The  bankrupt  law:s  are^for  the  benefit  of  creditors — are 
compulsory  on  the  debtor,  and  prevent  him  from  doing 
an  injustice  to  his  creditors.  Our  insolvent  laws  are  for 
the  debtor,  and  enables  him  to  discharge  his  person,  to 
which,  under  the  general  law,  his  creditor  was  entitled, 
by  assigning  the  whole,  or  so  much  of  his  estate  and  effects 
as  will  satisfy  his  creditors.  In  the  case  of  bankruptcy, 
the  assignment  is  effected  by  operation  of  law ;  in  the 
other,  it  is  the  voluntary  act  of  the  party.  The  judgment 
or  order  of  the  Court  of  Aj^als  could  not,  therefore , 
operate  as  an  assignment,  either  at  the  instant,  or  by 
reference  back  to  the  date  of  the  assignment  made  by 
Krebbs.  The  second  position  is  equally  untenable.  The 
|issignment  made  by  Krebbs,  was  in  conformity  with  the 
order  made  by  the;  recorder,  in  which  the  horse  in  ques- 
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tion  was  expressly  excepted  and  reserved  to  him,  and  the 
effect  contended  for  would  be  in  direct  opposition  to  the 
order  itself,  and  the  intention  of  Krebbs,  and  would  give 
the  act  a  compulsory,  and  not  a  voluntary  operation. 

Ntnmnt  tuiUiineJL 
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Hon.  ABRAHAM  NOTT,  Presiding  Judge. 
Hon,  C.  J.  COLCOCK, 
Hon.  DAVID  JOHNSON. 


M^Kinnet  vs.  Quieter. 


M.  having  an  execution  in  the  hands  of  the  Sheriff  against  one 
S.  the  oefendant  Q.  promised  the  Sheriff  that  if  he  would  not 
push  the  execution,  he  would  pay  the  costs,  in  consequence  of 
which  the  Sheriff  did  not  proceed.  Whereupon  M.  sued  Q, 
for  the  costs — held  the  promise  to  be  within  the  statute  of 
frauds,  not  being  in  writing  and  void  for  want  of  consideration. 

This  case  came  before  the  Circuit  Court  on  an  appeal 

from  a  Justice's  Judgment,  which  that  Court  affirmed.— 

The  case  was  this — The  plaintiff  had  obtained  a  judgment 

in  the  common  Pleas  against  one  William  Southerland, 

z  2 
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and  had  lodged  his  execution  in  the  office  of  the  Sheriflf 
Becket,  who  was  about  to  proceed  on  the  execution,  when 
defendant  told  him,  (Becket)  that  if  he  would  not  push 
the  execution  he  (defendant)  would  pay  the  costs.  In 
consequence  of  which  Becket  did  not  proceed.  The 
plaintiff  brought  this  suit  to  recover  those  costs;  and  the 
Justice  awarded  judgment  foi  the  amount,  and  on  appeal 
to  the  Circuit  Court  it  was  confirmed,  and  this  was  a  mo- 
tion to  reverse  that  judgment  on  the  ground  that  the  de- 
fendant's promise  was  void  luider  the  statute  of  frauds, 
not  having  been  made  in  writing. 

Greggy  for  the  motion,  cited  Fell  on  Mercantile  Guar- 
anties, 10,  16.  To  constitute  a  sufficient  consideration 
the  original  debt  must  be  discharged. 

O^HafUofiy  contra. 

CuBiA  per  Johnson,  J.  The  statute  provides  that  no 
action  shall  be  brought  whereby  to  charge  the  defendant 
upon  any  special  promise  to  answer  fot  the  debt,  default, 
or  miscarriage  of  another  person;  unless  the  agreement 
upon  which  such  action  is  brought  or  some  memorandum 
or  note  thereof  be  in  writing  and  signed  by  the  pai-ty  to 
be  charged  therewith.  &c. 

The  cases  involving  the  construction  of  this  clause  of 
th^  statute  are  very  numerous  and  some  of  the  distinc- 
tions are  very  subtile  and  refined.  But  the  broad  rule  on 
which  they  all  proceed,  is  that  when  the  undertaking  is 
original,  it  is  binding  although  it  is  not  in  writing  and  al- 
thou^  it  may  have  grown  out  of  a  debt,  &c.  of  another, 
but  otherwise  when  it  is  collateral  to  the  liability  of  an- 
other. A  few  examples  will  be  sufficient  to  shew  its  ap- 
plication to  the  case  under  consideration.  In  the  case  of 
Williams  vs.  Leper,  3  Bur.  1885,  is  an  example  falling 
within  the  first  of  these  classes.  One  Taylor  being  in- 
debted to  the  plaintiff  for  rent  in  airear,  and  being  insol- 
vent, made  a  conveyance  of  all  his  effects  for  the  bene- 
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fit  of  his  creditors.  The  defeadant  was  employed  to  sell 
the  goods  as  a  broker,  and  on  the  morning  on  which  they 
were  to  be  sold  plaintiflf  went  to  the  house  to  distrain  them 
and  the  defendant  then  promifed  to  pay  the  rent  if  he 
would  forbear  to  distrain.  Lord  Mansfield  said  the 
case  had  nothing  to  do  with  the  statute  oi  frauds,  and  all 
the  Court  agreed  that  this  was  an  original  and  not  a  col- 
lateral undertaking,  and  that  defendant  was  bound.  So 
in  Reed  vs«  Nash,  1  Wils.  305,  the  Court  held  that  the 
defendant  was  bound  by  his  promise  although  not  in  wri- 
ting, to  pay  to  plaintifi*  £50  and  the  costs  of  an  action 
brought  by  the  plaintiff  against  one  Johnson  for  an  assault 
and  battery  in  consideration  that  the  plaintiff  would  with- 
draw that  action;  for  the  withdrawing  of  the  action  was 
a  good  consideration  to  support  the  promise. 

But  in  the  case  of  Fish  vs.  Hutchinson,  2  Wils.  94 
the  Court  held  that  a  promise  made  by  the  defendant  to 
pay  the  plaintiff  the  amount  of  money  owing  to  him  by 
one  y  ickers  on  consideration  that  he  would  stay  an  action 
that  he  had  brought  against  him  was  within  the  statute 
and  void;  for,  say  the  Court,  here  is  a  debt  of  another 
person  subsisting,  and  a  promise  to  pay  it.  The  original 
debtor  remained  liable,  for  the  plaintiff  might,  notwith- 
standing, have  proceeded  with  Yds  action.  The  underta- 
king was  therefore  collateral  and  according  to  the  rule 
void. 

The  case  under  consideration  falls  so  immediately  with- 
in the  principle  of  the  last  case,  that  a  further  illustration 
is  deemed  unnecessary.  Assuming  that  this  was  a  con- 
tract made  between  the  parties  and  the  promise  made  to  the 
plaintiff,  it  was  a  contract  to  pay  the  debt  of  another  with- 
out any  consideration.  The  defendant  was  not  to  be  be- 
nefitted by  it,  nor  the  plaintiff  prejudiced  or  delayed  It 
was  not  a  satisfaction  of  the  execution  protanto,  nor  did 
the   plaintiff  lose  his  lien  on  the  estate  and  effects  of 
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Southerland  knd  Jic  might  have  proceeded  on  his  execu^ 
tion  at  the  instant.  The  terms  of  the  contract  did  not 
itself  impose  any  delay  or  even  forbearance.  It  was 
therefore  in  this  view  clearly  a  collateral  undertaking, 
and  void  under  the  statute.  But  the  case  itself  is  still 
stronger.  The  promise  was  to  the  Sheriff,  and  he  had  no 
authority  under  his  general  powers  to  compromit  the 
plaintiff^s  rights  by  such  an  arrangement,  supposing  it  to 
have  been  legal  to  have  substituted  in  the  place  of  an  ex- 
ecution the  naked  promise  of  a  stranger.  The  motion  is 
granted.  JudgmetU  arrested. 


Covington  vs.  Bussey, 


An  agent  authorized  to  settle  an  account,  and  to  give  a  note  in 
the  name  of  the  principal  for  the  balance,  is  a  competent  wit- 
neas  to  prove  his  agency  and  the  fact  of  giving  the  note,  where 
suit  is  brought  on  the  note. 

Assumpsit  on  a  Promissory  Note,  purporting  to  be 
drawn  by  Jer.  H.  Bussy,  the  defendant's  intestate  and 
payable  to  plaintiff.  The  signature  to  the  note  was  in  the 
hand  writing  of  John  R.  Barton,  who  was  called  as  a  wit 
ness  to  prove  the  execution  of  the  note.  He  stated  that 
defendant's  intestate  had  purchased  a  tract  of  land  of 
plaintiff;  that  contemplating  a  visit  to  Alabama,  the  intes- 
tate  had  instructed  the  witness  to  make  a  settlement  with 
the  plaintiff  as  to  all  their  dealings,  and  stated  to  him  that 
he  would  find  all  the  necessary  vouchers  in  the  hands  of 
Bcnj.  Hightower  to  enable  him  to  do  so.  That  he  appli- 
ed to  Hightower,  procured  the  vouchers^  and  made  the 
settlement;  and  this  note  was  given  for  the  balance. 

He  proved,  also,  that  he  was  instructed  to  give  a  note 
for  the  balance  that  might  be  found  due,  and  to  accept  and 
r^eive  titles  for  the  land,  and  that  he  did  so,  and  on  the 
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return  of  defendant's  intestate,  he  reported  to  him  what 
ne  had  done,  and  that  he  approved  of  it 

Bauskett^  for  defendant,  objected  that  Barton  was  an 
incompetent  witness  to  prove  the  fact  of  his  J^ency.— * 
The  objection  was  overruled,  and  a  verdict  M'as  found  foi^ 
the  plaintiff,  and  the  question  was  now  brought  before 
this  Court. 

Curia  per  Johnsox.  J.  I  take  the  general  rule  to  be, 
that  an  agent  is  admitted  ex  necessitate  to  prove  not 
only  his  acts  as  such,  but  also  the  fact  of  his  aicen.cy. — 
But  in  any  view  of  it,  the  foundation  of  the  objection  was 
the  supposed  interest  of  the  witness.  In  this  particular 
case,  the  interest  of  the  witness  can  not  be  perceived. 
It  was  a  naked  agency.  He  would  not  be  liable  on  the 
note  to  the  plaintiff,  because  there  was  no  consideration 
moving. him  to  the  execution  ;  nor  to  the  defendant,  be- 
cause, if  he  acted  without  authority,  the  intestate  was 
not  bound  by  it;  and  how  far  this  might  effect  his  credit, 
was  for  the  Jury  of  which  the  defendant  had  the  full 
benefit.  .  New  trial  refused. 


Starr  &  Clelandvs.  Ann  Taylor,  alias  Taylor  &  Co. 

No  suit  can  bo  brought  by  or  against  a  feme  covert  sole-trader, 
unless  her  husband  be. joined: 

This  was  a  suit  by  sum.  pro.  brought  on  a  note  signed 
Taylor  &  Co.  against  Ann  Taylor,  a  sole-trader,  without 
joining  her  husband. 

The  defendant  pleaded  that  she  was  feme  coveit,  and 
although  a  sole-trader,  yet  that  her  husband's  name  should 
have  been  joined  for  conformity  sake.  The  plaintiff  re- 
plied, that  by  the  Act  of  Assembly  of  1744,  (Pub.  Laws 
190,  2nd  Brev.  Dig.  348,)  it  was  enacted  that  a  ferae 
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covert,  a  sole  trader,  might  be  sued  as  a  feme  sole,  witb* 
out  joining  her  husband. 

Gatllabd,  J  presiding,  overruled  the  objection  of  the 
defendant,  and  gave  adecreeJbr  the  plaintiff  on  the  ground 
that  the  Act  of  Assembly  ( Pub.  Laws  190, 2nd  Brev.  Dig. 
348)  expressly  authorized  suits  to  be  brought  against 
feme  coverts,  sole-traders,  without  joining  the  husband. 

Jlf' Cord,  for  the  defendant,  appealed  on  the  ground 
that  the  husband  should  have  been  joined.  That  neither 
at  common  law,  nor  by  the  statute,  could  a  feme  covert, 
sole  trader,  sue  or  be  sued,  unless  the  husband's  name 
is  added  for  conformity  sake.  By  the  act  of  1744,  Pub. 
Laws  190,  the  husband  is  required  to  be  joined.  In 
M'Dowald  &  wife  vs.  Woods  &  wife,  2  Nott  &  M'Cord, 
242,  Judge  Nott  recognizes  the  rule  to  be  the  same  as  in 
Marshall  vs.Rutton,8T.R.  545;  andin  Wardellvs.  Oouch, 
7  East,  582.  The  act  of  1744,  is  referred  to  by  Judge 
Nott,  so  that  he  had  that  act  in  view  when  he  said  the 
husband  must  be  joined.  In  Lavie  vs.  Philips,  5  Burr 
1776,  it  is  said — By  the  custom  of  London,  a  wife  sole 
trader,  is  authorized  to  sue  and  be  sued  alone,  yet  the 
husband  must  join  for  conformity  sake^  1776-7-8, 1780. 

Scott^  contra.  The  husband  is  only  required  to  be 
joined  where  she  sues,  not  where  she  is  sued. 

Curia  per  Colcock,  J.  The  clause  of  our  act  is  in  the 
following  words :  ^^That  any  feme  covert  being  a  sole 
trader  in  this  province,  shall  be  liable  to  any  suit  or  action 
to  be  brought  against  her  for  any  debt  contracted  as  a  sole 
trader,  and  shall  also  have  full  power  and  authority  to 
sue  for  and  recover,  naming  the  husband  for  conformity, 
from  any  person  whatsoever,  all  such  debts  as  have  or 
shall  be  contracted  with  her  as  a  sole  trader.  And  that 
all  proceedings  to  judgment  and  execution,  by  or  against 
such  feme  covert,  being  a  sole  trader,  shall  be  as  if  such 
woman  was  so!e  and  not  under  coverture,  any  law  or 
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custom  to  the  contrary  thereof  in    anywise   notwith'* 
standing." 

If  we  had  no  other  guide  to  direct  us  in  this  case  than 
the  act,  the  opinion  of  the  presiding  Judge  might  be  sup- 
ported ;  for  it  would  appear  from  the  construction  of  the 
clause,  that  the  joining  the  husband  for  conformity  rC' 
lates  4>nly  to  the  power  which  is  given  to  her  to  sue.*— 
It  does  seem  to  have  declared  in  the  first  part  of  the 
clause,  that  she  may  be  sued  for  debts  contracted  as  sole 
trader,  without  the  necessity  of  the  husband  being  joined. 
But  when  we  trace  this  departure  from  the  law,  which 
relates  to  husband  and  wife  to  its  source,  we  cannot  but 
perceive  the  meaning  of  the  legislature  although  some- 
what ambiguously  expressed.  This  partial  dissolution 
of  the  contract  of  marriage  originated  in  a  custom  of  Lon- 
don, and  upon  turning  to  the  authorities,  it  will  be  found 
to  be  expressed  in  language  very  similar  to  that  of  our 
act,  and  that  even  in  the  city  Courts  there  the  husband 
must,  be  joined,  (a^itis  said  for  conformity  )  whether  she 
sue  or  be  sued  ;  and  as  Lord  Eldon  says,  in  the  case  of 
Beard  &  W^bb,  2d  Bos.  &  Pul.  9d,  it  will  be  difficult  to 
shew  that  the  right  to  sue,  and  the  liability  to  be  sued,  do 
not  stand  upon  the  same  footing.  In  that  case,  the  first 
question  was,  whether  a  feme  covert,  sole  trader  in  Lon- 
don, is  liable  to  be  sued  as  such  at  Westminster,  and 
whether  the  husband  ought  not  to  be  joined  in  the  action  ? 
On  the  first.  Lord  Eldon  decides  that  she  could  Qot  be 
sued  in  that  Court ;,  and,  on  the  second,  he  goes  into  a 
most  elaborate  argument,  and  refers  to  all  the  autho- 
rities that  can  be  found  on  the  subject.  And,  since  his 
decision  in  that  case,  which  was  in  1800,  t  do  not  find  that 
the  ppint  has  been  questioned,  but  seems  to  be  spoken 
of  as  settled.  In  the  case  of  Moreton  vs.  Packman,  et.  ux. 
2  Keble,  583,  and  1st.  Modern,  26,  where  a  procedendo 
being  prayed  1)ecause  the  husband  was  not  joined  in  the 


416  COLUMBIA,  1828. 

action  for  ale  sold,  the  Court  said  "they  could  not  try 
whether  the  selling  of  ale  be  within  the  custom,^  nor  will 
any  action  lie  here  against  her  alone.  The  last  of  the 
older  cases  referred  to,  is  Mrs.  BooPs,  11  Mod.  253^ 
where  it  is  observed  by  the  Court,  that  a  feme  covert  and 
sole  merchant  may  be  sued  sole ;  so  may  she  sue  sole  for 
debts  owing  to  her  within  the  city.  But,  says  Lord 
Eldon,  it  is  to  oe  rematked,  that  when  we  meet  with  the 
expressions  of  suing  and  being  sued  sole  in  the  older 
books,  they  mean  nothing  more  than  this  '•  that  she  may- 
be sued  in  the  manner  in  which  a  married  woman  may  be 
sued,  who  is  answerable  without  her  husband.  It  does 
not,  therefore,  follow  that  the  husband  is  not  to  be  joined 
for  conformity. 

The  next  case  examined  by  Lord  Eldon,  is  that  of 
Lavie  and  another,  assignees  of  Jane  Cox  vs.  Phillips,  et. 
al.  assignees  of  John  Cox,  3  Burr.  1776,  the  question  was, 
as  to  the  disposition  of  the  wife^s  goods.  But  it  became 
necessary  to  examine  into  tlie  custom,  and  it  is  said  to 
have  been  stated  from  the  liber  albus,  which  alleges  that 
if  the  husband  and  wife  shall  be  impleaded,  in  such  case, 
the  wife  shall  plead  as  a  feme  sole;  the  custom  therefore 
supposes  the  husband  to  be  joined  in  the  action,  and  I 
understand  that  in  practice  this  is  invariably  observed  as 
to  all  acts  before  the  plea.  The  question  was  argued  by 
the  late  Lord  Chief  Justice  Eyre,  then  Recorder  of  Lon- 
don, who  seems  to  have  had  no  conception  that  an  actidn 
could  be  maintained  by  the  city  Courts,  unless  the  bus* 
band  was  joined  for  conformity.  Mr.  Dunning,  who 
argued  the  case  on  the  other  side,  put  the  right  of  suing, 
and  the  liability  to  be  sued  as  a  sole  merchant,  upon  the 
same  footing. 

The  next  case  examined,  and  tlie  last  which  I  shall 
notice,  is  that  of  Caudell  vs.  Shaw,  4  Term  Rep.  361. 
The  objection  to  the  Judgment  was,  that  the  husband  ought 
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to  have  been  impleaded  jointly  with  the  wife,  though 
execution  must  be  against  the  wife  only.  Lord  Mansfield 
says,  it  is  an  application  to  set  aside  a  judgment  entered 
up  without  authority,  and  Mr.  Justice  Aston  says,  by  bet- 
ter authority,  it  seems,  the  action  ought  to  be  brought  in 
the  city  Courts,  and  the  husband  ought  to  be  joined.  It 
is  a  principle  of  the  common  law,  that  a  woman  shall 
never  be  put  to  answer  without  her  husband.  In  this 
elaborate  opinion,  Lord  Eldon  adverts  to  what  may  be 
considered  as  the  only  argument  against  tUs  rule  of  law, 
which  is,  that  it  is  absurd  to  join  a  party  in  an  action 
against  whom  there  can  be  no  judgment.  But  he  says 
the  question  is,  whether  upon  the  authority  of  this  single 
dictum  we  are  to  overturn  the  series  of  decisions  which 

I  have  traced  from  1st.  Edw. ,  to  the  present  day. — 

He  concludes  by  examining  some  cases  of  settlements,  in 
which  there  appear  to  have  been  some  doubts  at  least, 
entertained  on  this  point.  But  the  case  of  Marshall  vs. 
Rutton,  8  Term  Rep.  545,  had  not  been  at  this  time 
decided,  but  was  pending  before  the  twelve  Judges,  in 
which  it  is  decided  that  a  feme  covert  cannot  contract 
and  be  sued  as  a  feme  sole,  even  though  she  be  living 
apart  from  her  husband,  having  a  separate  maintenance 
secured  to  her  by  deed. 

I  am  of  opinion,  therefore,  that  when  the  legislature 
introduced  by  act  this  custom  of  London,  they  meant  to 
introduce  it  as  practised  there  ;  and  I  feel  no  disposition, 
nor  do  I  think  it  comports  with  the  sacred  contract  of 
marriage,  or  the  good  of  the  community,  to  extend  this 
partial  dissolution  of  the  husbands  authority  over  the 
wife,  and  to  subject  her  to  be  torn  from  her  family  by  the 
rude  hands  of  unfeeling  bailiffs,  at  a  moment  when,  per- 
haps, they  may  most  need  her  assistance. 

MoHim  granted. 

A  8 
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Randoi^ph  Geioer  &  Elizabeth  Gbiger  vs.  Thomas 

J.  Bbown. 

Bequeast  to  testator's  wife  of  negroes.  Darned.  "Item.  I  bequeath 
to  my  wife  one  sorrel  mare,  one  brown  cow.  Item.  All  my 
household  furniture,  and  the  iacreaseofthe  said  negroes  during 
her  natural !"  Held  that  the  legatee  only  took  a  life  estate  in 
the  negroes;  the  word  **  life"  being  clearly  omitted,  and  all 
the  sentences  considered  as  one  clause. 

Where  the  testator  gave  a  life  estate  to  his  WMfe  of  certain  negroes^ 
and  then  'says  *'to  my  son  K.  G.  1  bequeath  all  my  lands,  &c. 
and  my  four  negroes,  Jim  and  Tom,  with  the  rtmainder  ofmy- 
personal  estate,  snail  be  kept  toa^ither  for  the  use  and  maintain- 
ance  of  my  children.'*  Held  that  this  residuary  bequeast  did 
not  include  the  remainder  aAer  the  life  estate  in  the  negroes* 
given  to  the  wife. 

This  was  an  action  of  trover  for  the  conversion  of  a 
negro  slave  Lucy,  and  her  issae.  The  plaintiffs  claimed, 
under  the  will  of  Harman  Geiger,  as  heirs  at  law  and 
residuary  legatees  of  the  testator.  The  words  of  the  will: 
were : 

"  First :  I  bequeath  unto  my  loving  wife,  Margai'ef 
Geiger,  one  negro  man  named  Joe ;  one  negro  wench 
named  Lucy.  Item.  I  bequeath  unto  my  wife  one  sorrel 
mare,  Lady,  with  her  saddle  and  bridle.  Item.  One 
brown  cow,  and  on'e  black  heifer.  Item.  All  my  house- 
hold furniture,  and  the  increase  of  the  said  negroes,  dur* 
ing  her  natural.  And  to  my  son  Randolph  Geiger,  I 
bequeath  all.my  lands  to  him  and  the  heirs  of  his  body  ; 
and  if  he  should  die  without  issue,  the  said  land  shall  be 
sold,  and  equally  divided  between  my  three  daughters, 
Elizabeth,  Ann  Magdalen,  and  Margaret,  and  my  four 
negroes,  Jim  and  negro  Tom,  urith  the  remainder  of  my 
personal  estate^  shall  be  kept  together  for  the  use  and 
maintaining  of  my  children,  till  any  one  of  them  arrives 
of  age,  or  is  married,  and  then  my  personal  estate  shall 
be  equally  divided  among  my  children." 

The  defendant  claimed  as  purchaser  from  one  Slappy, 
who  intermarried  with  tbe  widow  of  the  testator,  Mar- 
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garet  "Geiger.  The  questions  made  were,  whether  Marga- 
ret took  a  life  estate  in  the  negroes,  or  a  fee  simple ;  and 
whether  the  executors  or  administrators  of  the  testator, 
Harman  Geiger,  should  not  have  sued,  instead  of  the 
]>laintiff. 

A  motion  was  made  for  a  nonsuit  before  Mr.  Justice 

<3antt,  who  tried  the  cause,  which  he  refused,  and  the 

Jury  found  a  verdict  for  the  plaintiff,  and  the  defendant 

now  renewed  his  motion  for  a  nonsuit  before  this  Court. 

Pope  fy  CaldweUn  for  the  motion. 

BuUeTy  contra. 

CoLcocK,  J.  In  this  case  I  shall  not  pursue  the  order 
of  the  brief,  for  the  whole  case  turns  on  the  construction 
of  the  will;  and  the  first  question  which  arises  in  the 
-ooDstruction  of  the  will,  is>  whether  the  four  first  senten« 
•CCS  are  to  be  considered  as  one  clause,  or  to  be  taken  as 
separate  and  independent  clauses.  The  words  are,  ^^  I 
bequeath  unto  my  loving  wife,  Margaret  Geiger,  one 
negro  boy  named  Joe,  one  negro  wench  named  Lucy. 
Item.  I  bequeath  unto  my  wife,  one  sorrel  mare  named 
Lady,  with  her  saddle  ^nd  bridle.  Item.  One  brown  cow 
aud  one  black  heifer.  Item.  All  my  household  furniture 
and  the  increase  of  the  said  negroes  during  her  natural, 
fto."  The  word  life  is  clearly  omitted  in  the  last  part 
of  the  clause.  If  the  whole  be  taken  as  one  elause,  then 
it  is  clear  that  the  linutation  applies  to  the  negroes.  If 
not,  it  is  contended  that  it  applies  only  to  the  furniture, 
and  the  increase  of  the  negroes  which  are  mentioned  in 
the  last  sentence.  On  this  part  of  the  case,  I  entertain 
no  doubt  but  that  all  the  sentences  are  to  be  taken  toge- 
ther and  constitute  one  clause,  and  that  it  was  the  inten* 
tion  of  the  testator,  and  that  he  has  effected  that  intention 
by  giving  to  his  wife  a  life  estate  and  no  more.  In  short, 
that  the  words  of  limitation  will  apply  to  all  the  property 
contained  in  the  several  sentences,  and  be  operative  as 
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fair  as  the  nature  of  the  property  given  Mill  pennlf.  If, 
gs  it  is  contended  by  the  counsel  for  the  defendant,  tbe 
testator  intended  by  the  first  sentence,  to  give  the  ne* 
groes,  absolutely,  where  was  the  necessity  of  saying  any 
thing  about  the  increase  ?  for  that  would  have  passed  of 
course  with  the  negroes,  and  she  would  have  had  them 
during  her  natural  life,  and  afterwards  too, — that  is,  a 
right  to  dispose  of  them.  We  decided  a  case  not  long 
since,  which  was  in  this  particular,  exactly  like  tbe  case 
before  us,  in  which  we  determined  thait  sentences  thus 
connected,  were  to  be  taken  together  as  constituting  one 
clause. 

The  next  question  is  not  so  free  from  doubt,  though  on 
an  attentive  examination  of  the  cases,!  think  the  principle 
clearly  laid  down  in  all  of  them,  is,  that  althoi^h  the  word 
remainder  may  be  in  itself  sufficiently  comprehensive  to 
embrace  any  reversionary  interest,  yet  we  are  to  con- 
sult the  whole  will,  and  ascertain  if  such  ^vas  the  intention 
of  the  testator.  If,  by  giving  it  such  a  construction  as  to 
pass  all  or  any  particular  reversionary  interest  there  will 
be  a  clashing  of  interests  among  the  devisees  or  legatees, 
that  in  such  case  it  is  clear  that  the  testator  did  not  intend 
it  so  to  operate ;  or  if  from  tbe  words  following,  its  gene- 
tal  and  comprehensive  meaning  and  operation  is  restrict- 
ed^ that  then  it  must  be  so  confined  in  its  operation. — 
iN'ow  the  words  here  used  are,  "  and  my  four  other  ne- 
groes (by  name)  with  all  the  remainder  of  my  personal 
estate,  shall  be  kept  together  for  the  use  and  maintaining 
of  my  children,  till  one  of  them  arrives  to  age,  or  is  mar- 
ried, and  then  to  be  equally  divided."  It  is  clear,  from 
these  provisions,  that  the  testator  meant  the  remainder 
of  the  property  which  he  had  in  possession,  and  not  any 
fliture  contingent  interest;  and  it  would  be  straining  tbe 
isonstruetion  to  extend  it  to  the  reversionary  interest 
wKich  would  be  left  after  the  daath  of  the  wife.    Again, 
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although  he  could  not  tell  with  certainty  that  his  wife 
would  live  (ill  his  eldest  child  came  of  age,  yet  he  must 
have  known  that  such  an  event  might  occur,  av  it  did,  and 
he  oould  not  have  intended  thiit  the  division  of  that  in- 
ferest  should  take  place  in  the  liie  time  of  his  wife  ;  for 
that  would  have  terminated  her  interest,  if  ii  cuuld  have 
been  done.  He  could  not  have  contemplated  the  division 
of  an  interest  which  might  not,  and  did  not,  fall  in  hefore 
the  time  of  distrihutio^ii^  It  is  presumable  he  did  not 
think  it  necessary  to  provide  for  it  at  all,  as  it  would  by 
the  law  go  to  his  children  at  the  death  of  his  wife. 

The  case  which  bears  the  strongest  analogy  to  the  one 
before  us  in  principle,  is  that  of  Goodwright,  exdem.  of 
the  Earl  of  Buckinghamshire  ys;  the  Marquis  of  Devon- 
shire and  wife.  With  the  exception  as  to  the  generality 
of  the  language  used  after  the  word  residue,  ^* whatsoever 
and  wheresoever,"  the  principles  applicable  to  the  case 
before  us,  are  more  fully  discussed  and  the  cases''  review- 
ed, than  in  any  other  to  which  we  have  been  referred  ;  it 
is,  therefore,  the  only  one  to  which  I  shall  directly  refer 
for  support  of  the  positions  1  have  laid  down^  though  in 
that  case  the  interest  did  npt  pass. 

In  the  argument  of  the  defendant's  counsel,  comment* 
ing  on  the  case  of  Freeman  vs.  L'uke  of  Chandos,  he  says, 
^Mhe.  words  in  the  first  limitation  to  his  wife  are  suiiicient 
to  include  the  reversion,  provided  an  intention  to  pass  it 
be  manife^^t,  yet  those  words  seem  rather  to  describe 
elates  in  possession ;"  and  Lord  Alvanley,  in  deliver- 
in  the  opinion  of  the  Court,  says,  "  it  was  admitted  that 
it  was  necessary  to  shew  that  it  would  be  inconsistent 
with  the  general  intent  pf  the  testator,  and  the  particular 
provisions  of  the  will  to  impute  to  the  testator  any  inten- 
tion to  convey  (the  property  in  dispute)  his  mind  need 
not  have  been  active  if  he  did  not  know  he  had  it.  Still 
it  would  pass,   provided  he  did  not   mean  to  exclude 
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it."  In  the  first  part  of  this  quotation,  the  prioclple 
applicable  to  this  case  is  expressly  recognized,  though 
the  latter  part  of  the  sentence,  I  confess  is  somewhat  un- 
intelligible to  me.  For  if  he  did  not  know  that  he  had 
the  interest,  I  am  at  a  loss  to  conceive  how  he  could  be 
supposed  to  have  had  any  intention  about  it  either  one 
way  or  the  other. 

In  commenting  on  the  case  of  Strong  &  Treat,  he  ob- 
serves that  Lord  Mansfield  said  in  that  case,  (which  was 
afterwards  confirmed  in  the  House  of  Lords,)  the  gener- 
ality of  the  expression,  ''  and  also  all  other,  the  lands, 
tenements  and  hereditaments,  in  the .  said  counties, 
whereof  I  am  seized  in  fee,  &c."  if  unrestrained  and  un- 
qualified by  any  other  words,  would  carry  all  the  testa- 
tor's estate  in  possession,  reversion,  or  remainder.  But 
these  general  words  may,  by  other  word§  and  express- 
ions in  the  will,  be  restrained  to  any  of  them,  and  it  is  the 
siame  thing,  whether  it.be  directly  expressed,  or  clearly 
and  plainly  to  be  collected  from  the  will,  and  he  then 
concludes.  ^'Here  are  plain  expressions  which  are  fully 
suflicient  to  shew  that  the  testator  did  not  intend  to  der 
vise  the  reversion  of  the  settled  estate.''  And  Lord 
Alvanley  then  concludes  his  opinion  by  saying,  the  ques- 
tion then  is,  whether  it  appears  from  any  particular  clause 
of  the  will,or  from  the  general  intent  of  the  testator  mani- 
fested in  the  will,  that  it  would  be  inconsibtent  with  the 
other  part  of  the  will  to  permit  the  residuary  clause  to 
take  effect?  And  I  am  decidedly  of  opinion,  that  in  this 
case  there  is  such  a  restriction  upon  the  word  in  the  par- 
ticular clause,  and  such  inconsistency  in  the  other  provis- 
ions of  the  will,  as  wholly  to  exclude  all  intention  on  the 
the  part  of  the  testator,  and  to  prevent  the  general  operation 
of  the  word  remainder  to  pass  the  revisionary  interest. 
This  view  of  the  subject  renders  it  unnecessary  to 
take  notice  of  the  other  grounds  relied  on,  for  it  was  con* 
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ceded  by  the  defendant's  counsel,  (and  very  properly 
conceded,)  that  if  the  testator  had  not  disposed  of  thi» 
reversionary  interest,  but  died  intestate  as  to  it,  that  the 
action  could  not  be  maintained  except  by  the  executor,  if 
he  be  alive,  or  by  an  administrator  duly  appointed.  The 
motion  for  a  nonsuit  is  therefore  granted. 

Nonsuit  granted. 


The  statute  of  limitations  will  not  commence  to  run  before  ad- 
ministrdtion  taken  uut. 

This  case  now  came  up  to  this  Court  again  on  the'  part 
of  the  administrator  of  liaiman  Cieiger.  Harman  Geiger 
died  about  the  year  1778,  or  1779.  Two  executors  were 
named  to  his  will,  both  of  whom  died  many  years  ago. — 
It  did  not  appear  that  the  surviving  executor  left  an  exe- 
cutor. The  tenant  for  life,  the  widow,  died  on  the  17th 
August,  18;2^,  and  the  preceding  suit  on  the  part  of  the 
surving  son  and  daughter  of  the  testator  having  failed, 
Bandolpb  Geiger,  the  son,  took  out  administration  on  his 
father's  estate  on  the  1st  July,  1827,  and  pu  the  17th 
Sept.  ^1827,  commenced  this  action.  Tiie  defendant 
moved  for  a  nonsuit,  on  the  ground  thi  t  the  action  should 
have  been  brought  by  the  executors  of  the  testator,  or  by 
the  executor  of  the  surviving  executor ;  and  that  the 
plaintiff  was  barred  by  the  statute  of  limitations, 

HuGER,  J.  who  tried  the  causp,  refused  the  motion  on 
the  grounds,  that  the  length  of  time,  and  the  fact  that 
administtation  had  been  granted  b}  the  ordinary,  were 
sufficient  to  rebut  the  prcbuniption  that  there  was  an  ex- 
ecutor to  the  surviving  executor ;  and  that  the  statutes 
could  not  commence  to  run  until  administration  taken  out. 

The  Jury  found  a  verdict  for  the  plaintiff,  and  the  case 
was  now  brought  up  to  this  Court,  and  the  point  made. 

1st.  Whether  the  statute  of  limitations  could  commence 
running  before  administration. 
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2nd.  Whether  the  tenant  for  life  of  personal  proper* 
ty  was  not  entitled  to  the  fee  simple;  or  whether  there 
could  be  such  a  thing  as  a  remainder  or  reversion  of  per* 
sonal  property  after  a  gift  for  life  in  the  same  chattel  ? 

Curia  per  Colcock,  J.  The  rights  of  these  parties  de- 
pend on.  the  construction  of  Harman  Geiger's  will.  An 
action  was  commenced  by  the  surviving  children  of  Geiger 
against  the  defendant,  in  which  it  wasdecided  by  this  Court, 
that  the  testator  had  died  intestate  as  to  the  reversionary 
interest  in  the  negroes  now  in  dispute,  and  that,  therefore, 
anadmini  tration  must  he  taken  out  to  enable  them  to  reco- 
ver from  the  defendant,  who  had  refused  to  deliver  them. 
This  has  been  done,  and  on  the  trial  below  it  was  con- 
tended -on  behalf  of  the  defendant  that  the  plaintiff  was- 
barred  by  the  statute  of  limitations; — that  old  Mrs.  Geiger, 
who  afterwards  married  one  Slappy,  and  to  whoQi  the 
negroes  had  been  bequeathed  for  life,  died  on  the  22d 
June,  1822,  and  that  administration  was  not  granted  until 
17th  August,  1827. — So  that  more  than  four  years  had 
elapsed  after  the  death  of  the  tenant  for  life,  before  action 
brought;  and,  further,  that  the  plaintiff  was  not  entitled  to 
recover  the  full  value  of  the  negroes,  because  the  wife 
of  Slappy,  who  sold  these  negroes,  was  entitled  to  a 
portion  of  this  reversionary  interest,  which  of  course  be- 
longs to  the  defendant. — So  that  if  the  statute  began  to 
run  from  the  death  of  the  tenant  for  life,  the  plaintiff  is 
barred.  If,  from  the  time  the  administration  was  granted, 
then  he  is  not  barred. 

While  on  the  one  hand  it  is  the  duty  of  the  Court  to 
give  full  Operation  to  the  statute  of  limitations  in  those 
cases  in  which  it  clearly  applies,  it  is  on  the  other 
equally  their  duty  to  prevei.t  its  application  to  cases  not 
embraced  within  its  letter  or  spirit.  It  has  well  been 
called  z  statute  of  repose,  and  to  give  full  effect  to  its 
sedative  power,  it  has  been  determined  that  when  it  once 
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begins  to  run,  it  shall  continue  its  course,  notwithstand'^ 
ing  any  supervening  disabilities,  and  this  has  been  the 
uniform  course  of  decision  in  our  Courts  ;  and  it  not  un- 
frequently  occurs  that  great  injustice  is  done  by  giving 
this  sweeping  effect,  as  preventing  the  recovery  of  a  debt 
which  the  Court  sees  clearly  is  still  due ;  but  we  3hould 
never  be  unmindful  that  it  is  in  derogation  of  the  common 
law,  and  should  not' be  strained  in  its  operation,  so  as  to 
embrace  cases  never  intended  to  be  effected  by  it.  Its 
operation,  by  the  terms  of  the  act,  commences  from  the 
cause  of  action,  that  is  when  the  action  accrues.  If  there* 
be  nolegal  representative  of  an  estate  to  enforce  its  claim 
to  personal  property,  the  action  cannot  be  said  to  have 
accrued ;  or  if  there  be  a  cause  of  action,  to  whose  benefit 
could  it  accrue  ?  But  still  further :  If  the  property  be 
rightfully  in  the  possession  of  a  person  who  is  answera^ 
ble  for  it  to  the  real  owner,  Or  interested  in  it,  there  can 
be  no  cause  of  action  until  one  who  is  clothed  with  legaV* '' 
authority  to  demand  and  receive  it  shall  make  claim ;  for 
being  rightfully  in  possession,  there  can  be  no  conversion 
until  there  be  a  refusal  to  deliver  it  up,  or  a  direct  appro- 
priation of  it  to  the  holders  own  and  exclusive  use  or 
benefit.  In  this  case,  it  is  said  to  be  a  great  hardship  to 
suffer  the  property  to  be  taken  from  the  defendant  after  a 
possession  of  so  many  years;  but  the  fact  that  it  was  given 
to  a,  person  for  life  who  has  lived  to  an  extraordinary  old 
age  should  not  be  lost  sight  of.  The  tenant  for  life  died 
in  1822 — the  property  was  immediately  demanded  and  a 
suit  commenced,  but  by  those  who  had  no  legal  authority 
to  sue.  As  soon  as  that  was  decided,  administration 
was  immediately  taken  out  and  this  action  commenced* 
Among  a  number  x>f  authorities  relied  on  by  the  counsel 
for  defendants,  establishing  positions  which  cannot  be 
controverted,  was  one  on  which  they  greatly  relied,  con- 
tending that  the  language  of  the  Court  in  it  was  peculiarly 
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applicable  in  this  case — it  is  the  case  of  Nicks  and  MaitiA* 
dale,  in  which  the  Court  observe,  that  if  the  parties 
interested  should  neglect  to  take  out  administration^ 
claims  might  be  kept  alive  contrary  to  the  policy  of  the 
act.  But  that  was  said  in  relation  to  cases  not  of  the  kind 
of  that  under  consideration — cases  where  the  statute  bad 
commenced  its  operation ;  for  in  c^ses  like  the  presentt 
one  party  is  as  much  in  fault  as  the  other.  The  defend* 
ant,  by  applying  for  administration  might  have  obtained 
it,  or  conif lelled  those  better  entitled  to  interpose  their 
claim.  I  should,  without  the  aiid  of  authorit} ,  have  come 
to  the  conclusion  that  in  this  case  the  statute  could  not 
operate  as  a  bar.  But  I  am,  nevertheless,  happ}  to  have 
the  support  of  the  highest  authority.  The  point  W98 
expressly  settled  in  the  case  of  the  administrator  of  Ken- 
nedy vs.  Edwards;  and  so  in  the  case  of  Curry  and 
Stephenson,  which  in  principle  (as  correctly  reportedin 
Skinner)  is  directly  in  point.  The  case  is  thus  stated ;  that 
A.  receives  the  money  of  a  person  who  afterwards  dies 
intestate,  and  to  whom  B.  taked  out  administration^  and 
brings  his  action  against  A,  to  which  he  pleads  the  statute 
of  limitations,  and  the  plaintiff  replies' and  shews  that 
administration  was  committed  to  him  which  was  infrajex 
annos,  though  six  years  are  expired  since  the  receipt  of 
the  money,  yet  not  being  so  since  the  administration 
committed,  the  action  is  not  barred  by  the  statute  ;  but  it 
is  clear,  that  if  the  money  had  been  received  in  the  life  time 
of  the  intestate  he  would  have  been  entitled  to  his  action, 
and  the  statute  would  have  begun  its  course ;  therefore,  it 
is  apparent  that  the  money  was  received  after  the  death  of 
the  intestate,  as  reported  by  Skinner ;  and  this  ie  clear, 
because  the  case  wasdecidedon  the  authority  of  Stanford's 
case,  cited  in  Jeffries' case,  Cro.  Jas.  60,61.  And  in  Stan- 
ford's case  the  fine  was  not  levied  until  after  the-death  of 
the  intestatp.  Motion  refiised. 
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Same  vs.  Same. 

Where  the  testator  bequeaths  slaves  to  a  tenant  for  h£e,witbout  any 
further  or  other  disposition  of  the  slaves,  they  revert  upon  the 
death  of  the  tenant  for  lifb  to  the  testators  legaJ  representatives. 

The  Court  not  having  expressed  any  further  opinion 
as  to  the  reversionary  interest  of  the  Plaintiff  in  the  ne- 
groes, after  the  death  of  the  tenant  lor  life,  at  the  request 
of  Counsel,  they  now  heard  that  point  re-argued. 

The  point  was  very  ably  argued  by  Job  Johnstariy  for 
the  defendant,  and  by  Bauskett  Sf  Dunlapj  for  the  plain- 
tiffs; but  as  the  Reporter  did  not  hear  the  argument,  he 
can  make  no  statement  of  it. 

Curia jper  Colcock,J.  In  this  case  the  Court  indulg- 
ed the  learned  Counsel  in  the  re-argument  of  some  of 
the  points  which  had  been  determined  on  this  very  will, 
and  in  relation  to  the  same  subject;  that  is,  to  four  of  the 
negroes  the  issue  of  Lucy,  the  title  to  which  was  precise- 
ly the  same  as  that  of  the  slaves  in  the  former  suit.  But 
as  we  have  not  been  induced  to  change  our  opinion  as  for* 
merly  expressed,  it  would  be  a  work  of  supererogation 
to  go  into  any  further  or  other  reasoning  than  that  which 
is  contained  in  that  opinion;  we  still  think  that  a  life  es- 
tate only  was  given,  and  that  the  reversionary  interest 
after  the  determination  of  the  life  estate  did  not  pass  hy 
the  residiiary  clause,  and  we  also  think  that  the  Statute 
of  limitations  must  operate. 

But  a  new  point  was  made  which  demands  some  atten- 
tion. It  is  contended  that  although  the  property  is  given 
for  life,  that  yet  as  it  was  a  gift  of  personal  property,  it 
was  an  absolute  gift  or  must  so  legally  operate.  This  is 
a  doctrine  which  I  take  it  is  now  as  well  settled  as  anv 
which  has  come  before  us  at  this  sitting,  at  least  it  is  so 
as  it  regards  nepoes,  which  are  the  subject  of  the  pres- 
ent dispute — that  they  may  he  limited  over  after  the  de- 
termination of  a  life  estate  has  been  decided  a  thousand 
times.     And  if  so,  it  follows  as  a  matter  of  course  that  a 
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rerersionarj  interest  may  be  created,  or  exist.  Onc<f 
admit  the  doctrine  of  creating  different  estates  in  a  chat- 
tel and  it  follows  as  the  shadow  follows  the  substaixce  that 
there  must  be  in  some  cases  and  under  some  circumstan- 
ces  a  reverter  to  the  representative  of  the  donor.  If  you 
admit  the  idea  that  a  gitt  for  life  of  a  chattel  is  good  to  sup- 
port a  remainder,  why  not  to  support  a  reversion  ?  And 
there  is  scarcely  a  book  which  treats  upon  the  subject, 
which  does  not  shew  that  the  old  distinction  in  this'  re- 
spect is  done  away  with  in  the  gradual  progress  of  this  doc- 
trine. A  distinction  was  first  made  between  the  use  of 
the  thing  and  the  thing  itself.  But  this  distinction  was 
soon  found  to  be  too  etherial  for  the  practical  purposes  of 
life,  and  as  personal  property  became  more  valuable  and  a 
description  of  it  introduced  among  us  more  durable  and 
continuing  in  its  nature,  it  was  at  length  abolished,  and  now 
it  is  clear  that,  at  least  as  regards  chattels,  which  are 
durable  in  their  nature,  any  such  contingent  interest  may 
be  created  which  can  be  in  real  estate.  And  notwithstand- 
ing the  strong  language  of  the  counsel  to  the  contrary, 
this  is  supported  by  even  the  English  authorites.  What 
is  a  term  of  years  but  a  chattel  ?  To  be  sure  technically 
called  a  chattel  real,  a  chattel  durable  in  its  nature.  Now 
as  to  these  Mr.  Feame  expiessly  says,  that  when  granted 
for  life  they  may  on  the  death  of  the  tenant  for  life  revert 
to  the  representatives  of  the  donor.  See  pages  486-488^ 
where  he  puts  the  case  thus:  Where  A.  possessed  of  a  term 
for  99  years,  devised  it  to  B.  for  life,  and  then  to  C.  for 
life,  and  so  on  to  five  others  successively  for  life.-^ — 
After  the  death  of  all,  upon  the  question,  who  should 
have  the  residue  of  the  term,  it  was  adjudged  to  revert  to 
the  executors  of  the  testator.    The  motion  is  dismissed. 

New  trial  refused. 
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V.  Brown  vs.  E.  D.  Killingsworth. 

A  feme  covert,  thoupjb  living:  apart  from  her  husband  on  her  sep- 
arate estate,  cannot  be  sued  wit  out  joining  the  husband. 

Where  the  husband  has  abjured  the  realm,  the  wife  is  considered 
as  a  feme  sole,  and  may  sue  and  be  sued  alone. ' 

This  was  an'action  on  a  note  of  hand  given  bj  the  de- 
fendant.. Her  counsel  objected  that  she  was  a  married 
woman,  her  husband  now  residing  in  the  same  district. 
The  plaintiff  then  shewed  that  defendant  and  her  husband 
had  separated  and  had  lived  apait,  and  continued  to  do  so 
when  the  nl»te  was  given,  and  that  she  had  a  separate  es- 
tate independent  of 'her  husband;  that  she  lived  on  her 
separate  estate  and  had  the  controul  of  her  plantation 
and  negroes,  and  made  all  contracts  necessary  in  her  bu- 
siness; that  the  note  was  given  for  lumber  purchased  ior 
and  used  on  the  plantation.  It  did  not  appear  that  there 
had  been  any  deed  of  separation  between  them. 

The  defendants  attorney  moved  for  a  nonsuit,  which 
.was  ordere(). 

CkappeUy  now  moved  to  set  aside  the  nonsuit,  and 
cited  Corbet  vs.  Poelnitz,  1  D   &  E.  5. 

</.  L.  Clarke^  contT2Ly  cited  Marshall  vs.  Button, 8  D.  &c 
E. 545, 

Curia  per  Nott,  J.  This  has  been  a  very  vexatious 
question  in  England^  and  one  on  which  very  contradicto-^ 
tory  opinions  have  been  entertained.  It  seems  to  be  ad- 
mitted that  where  the  husband  has  abjured  the  r^alm  (as 
it  is  called)  he  is  considered  as  if  civilly  dead  and  the 
wife  will  be  considered  as  a  feme  sole  and  may  sue  and 
be  sued  as  such.  Clancy,  from  pages  7  to  14.  The  same 
doctrine  will  also  be  found  to  be  recognized  in  several 
other  authorities  to  which  I  shall  have  occasion  to  refer. 
And  upon  that^inciple  this  Court  in  the  case  of  Alex* 
ander  Bean  vs.  Elizabeth  Morgan,  wher^  the  husband 
had  left  the  country  qnd^r  circumstances  which  furnished 
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strong  reasons  to  believe  that  he  had  abandoned  his  wile 
and  never  intended  to  return  and  where  he  had  not  been 
heard  of  for  six  or  seven  years,  held  that  the  wife  might 
be  considered  as  a  feme  sole  and  was  able  to  contract  and 
to  sue,  and  liable  to  be  sued  as  such.  And  that  is  as  far 
I  believe  as  anj  of  tlie  decirions  in  this  State  have  ^ne. 

In  the  case  of  Corbet  vs.  Poelnitz,  1  D.  ^  E.  5,  the 
Court  of  King's  Bench  held,  that  ^^  a  feme  covert  living 
apart  from  her  husband  and  having  a  separate  mainte« 
nance,  may  contract  and  sue  and  be  sued  as  a  feme  sole;" 
Lord  Mansfield  considered  her  in  the  same  situation  as  if 
the  husband  had  been  in  exile,  or  had  abjured  the  realm. 
Ringstead  vs.  Lady  Lanesborough,  Lawes  on  Plead.  552; 
Bare  well  vs.  Brooks,  lb.  ^60.  Judge  Rives  in  his  treat- 
ise on  domestic  relations,  ha^  reviewed  all*  the  decisions 
on  the  subject,  and  has  gone  into  an  elaborate  defence  of 
the  case  of  Corbet  and  Poelnitz.  And  the  conclusion  to 
which  he  has  arrive  d^t,  is,  that  where  the  husband  and  wife 
live  apart,  and  the  wife  has  a  separate  estate  and  mainte- 
nance she  is  liable  as  a  feme  sole  ;  Domestic  Rel.  C.  8,  p. 
39.  But  even  those  cases  do  not  support  the  principle 
now  contended  for,  because  the  wife  in  this  case  had  no 
separate  estate  and  settlement  although  she  was  abandon- 
ed by  her  husband  and  permitted  to  enjoy  some  separate 
property. 

The  doctrine  has  since  undergone  a  more  thorough  dis- 
cussion in  the  case  of  Marshall  and  Rutton,  8  D.  &  E. 
545,  and  several  other  cases  in  the  English  Courts.  The 
case  of  Marshall  and  Rutton  on  account  of  the  impor- 
tance of  the  question  was  argued  before  ^all  the  Judges 
of  England;  and  the  conclusion  to  which  that  Court.unani- 
mously  arrived  at,  was,  that  "  a  feme  covert  cannot  con- 
tract and  sue  and  be  sued  as  a  feme  sole  even  though  she 
be  living  apart  'from  her  huiiband,  having  a  separate  maiii- 
tenance  by  deed."  See  also  Marshall  vs.  HutchisoB,S  B. 
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&  P.  Days  Edit.  2S6)  where  a  great  variety  of  cases  are 
referred  to,  on  the  subject,  and  Bogget  vs.  Frier,  and  an- 
I  other,  11  East.,  Day's  hdition,  307,  and  the  cases  there 
cited,  from  all  of  which  it  will  appear  that  the  case  of 
Marshall  and  Rutton  is  now  considered  as  the  settled  law 
in.tngland.  It  would  seem  from  the  case  of  Walfordvs. 
the  Duchess  De  Pienne,  2  Esp  R.  554,  and  the  rases 
there  referred  to,  that^  in  the  case  of  an  alien,  the  law 
may  be  otherwise.  Hut  there  is  no  case  where  the  bus* 
band  and  wife  are  living  in  the  same  state,,  the  wife  hav- 
ing no  separate  estate  secured  to  her  by  deed,  that  she 
has  been  considered  as  aUe  to  contract,  and  to  sue  and 
be  sued  as  a  feme  sole.  I  concur,  therefore,  in  opinion 
with  the  presiding  Judge,  and  think  this  motibn  ought  to 
be  refused.  Nantmit  affirmed. 


Clive  vs.  Black. 


An  instrument  to  convey  a  freehold  must  be  under  seal. 

All  agpvement  purporting  to  be  between  two  parties  is  void,  un- 
less signed  by  both. 

Covenant  on  the  part  of  a  lessee  to  keep  the  house  in  good  repair, 
if  the  house  is  destroyed  by  fire,  he  must  rebuild ;  and  if  the 
lessee  stands  by  and  permits  the  landlord  to  rebuild  for  his  own 
benefit  and  sets  up  no  claim,  it  is  an  abandonment  of  all  claim 
on  his  part. 

This  was  an  action  to  try  titles  to  an  unexpired  term 
in  a  house  and  lot  in  the  town  6f  Columbia.  The  plain- 
tiff set  up  a  title  to  it  under  the  following  writing,  signed 
by  the  defendant,  viz: — ^^  South  Carolina,  Richland  Dis- 
trict, Columbia,  Nov  9th,  1822.  Articles  of  agreement  ^ 
entered  into  between  John  Black,  of  the  one  part,  and 
William  Cline,  on  the  other.  The  said  John  Black  doth 
give  the  house  andiot  adjoining  his  own  up  to  William 
Cline,  free  of  all  rents,  tax,  or  expense  of  any  kind,  only 
that  the  said  William  Cline  shall  keep  the  house  and  ten- 
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einent  in  good  repair.  I,  John  Black,  do  bind  my  heird^ 
administrators,  or  assigns,  to  let  the  said  William  Cline 
live  in  said  house  as  long  as  my  daughter  Jane  shall  live,  or 
until  niy  youngest  child  is  of  age.  (Signed,)  John  Black. 
Witness,  (signed,)  D.  E.  Sweney,  Cha's.  L.  Cline," 

The  plaintiffhad  manied  t*be  defendant's  daughter,  and 
immediately  after  the  execution  of  this  writing  he  went 
into  possession  of  the  houSie,  and  remained  there  until  it 
was  burnt,  about  two  years  after,  and  had  in  the  mean 
time  incurred  some  expenses  in  repairs.  After  it  was 
burnt,  the  defendant  built  another  house  on  the  dame  lot, 
to  recover  possession  of  which  was  the  object  of  the  pre- 
sent action. 

M^Cord^  for  the  defendant,  moved  for  a  nonsuit,  on  the 
ground  that  the  instrument  under  which  the  plaintiff 
claimed,  purported  to  convey  a  freehold,  and  therefore 
should  have  been  under  seal. 

Gatllard,  J.  who  picsided,  granted  th&  nonsuit. 
M^Clintock^  for  the  plaintiff,  appealed,  and  moved  to 
set  aside  the  nonsuit.  This  instrument  ha:)  two  periods 
of  limitation — the  life  of  Mrs.  Cline,  and  the  coming  of 
age  of  the  youngest  daughter.  If  one  make  a  lease  for 
twenty -one  years,  if  the  lessee  shall  so  long  live ;  this 
is  a  good  lease  for  years,  and  a  certainty  in  an  uncertain- 
ty.— 1  Inst.  46.  A  deed  is  to  be  taken  strongly  against 
the  grantor,  and  if  it  can  enure  in  diflerent  ways,  the 
grantee  may  take  it  in  such  a  way  as  shall  be  most  advan- 
tageous to  him.  Jackson  vs.  Blodget,  16  Johns.  172 ; 
8  John.  381. 

M^Card  contra.  The  instrument  purports  to  be  made 
by  both  parties,  but  is  only  signed  by  one.  It  is  imper- 
fect. Besides  there  was  no  consideration,  and  therefore 
as  a  contract,  not  obligatory  on  Black.  It  purports  to  con- 
vey a  lease  for  life,  which  is  a  freehold,  and  therefore 
should  have  been  under  seal.    Livery  of  seizin  could  only 
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W  made  by  deed,  under  seal,  with  two  witnesses — Jacob 
L.  D.  Tit.  Lease.  1  Sullivan's  Lectures,  140  to  144 ; 
Plow.  421,  42^,  438;  Cn-EUz.  560;  1  Cruise,  82;  3 
Dallas,'486*  All  writings  not  «ndcx  seal  arc  parol  con- 
tracts. Rann  ys.  Hughes,  4T.  R.  347.  But  a  parol  gift 
of  lands  creates  only  a  tenancy  at  will.  1  Johns.  Cases, 
33;  I  Church's  Dig.  485,  Tit  Gift.  Tit.  Ejectment,  Sec. 
6» — Only  a  term  for  years  is  good  without  a  seal.  .  Rob- 
erts on  Frauds,  246,  24a  The  Act  of  1785,  (Pub. 
Laws,  381,  secj*  45;  Griffith's  L.  R.  -833,)  requires  all 
transfers  of  real  property  for  life,  or  a  greater  estate  to  be 
written,  signed,  sealed,  and  recorded,  or  the  deed 
shall  be  void ;  and  no  such  deed  shall  be  admitted  to  be 
recorded,  unless  acknowledged  by  the  grantor,  or  proof 
of  the  signing,  scaling,  and  delivery  thereof,  be  made 
in  open  Court,  by  the  oath  of  two  credible  witnesses. — 
The  act  of  1788,  (Pub.  Laws  453,  Sec.  1,)  admits  the 
deed  to  be  proved  out  of  Court  by  the  subsa^ihing  witness 
making  the  usual  oath  of  the  cxecutionof  the  dted.  Bo- 
sides,  upon  the  coveiiantto  repair,  the  lessee  was  bound 
to  repair  upon  the  burning  of  the  house.  4  Dane's  Dig. 
375;  Bullock  vs.  Dommitt,  6,  D.  .&  E.  650;  2  Saund. 
422,  a.  and  note  (2.)  Plaintiff  stood  by  and  saw  the 
defendant  rebuild  the  house.  It  was  an  abandonment  of 
all  clai^i. 

Curia  per  Johnson,  J.  A  variety  of  grounds  have 
been-urged  on  the  argument,  especially  in  the  opposition, 
and  it  would  have  aiibrded  me  pleasure  to  have  followed 
the  counsel  through  them  all,  if  the  press  of  oth^r  matters 
of  equal  importance  bad  admitted  of  it;  but  the  justice,  as 
well  as  the  law  of  the  case,  is  so  clearly  with,  the  defen- 
dant that  it  is  deemed  unnecessary. 

The  plaiptiff  claims  under  an  instrumeat  which  purports 

to  be  an  agreement  between  two  parties,  and  is  signed  by 

only  one,  and  is  without  seat,  or  cohsideration.  The  house, 
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the  only  thing  of  value  connected  with  the  premises,  was 
accidentally  destroyed  by  fire.  The  plainti£f,  by  the  terms 
of  the  instrument,  was  bound  to  repair,  but  he  neglected  to 
do  so,  and  the  place  became  derelict,.andhc  stood  by  when 
the  defendant  erected  on  the  lot  an  extensive  and  valuable 
building  without  making  any  objection,which  last  circum- 
stance according  to  the  case  of  Tarrant  vs.  Terry,  1  Bay, 
238,  was  in  itself  a  sufficient  bar  to  his  recovery;  and 
upon  the  whole,  I  scarcely  recollect  a  case  in  which  there 
were  so  many  well  founded  objections  lo  the  plaintiff's 
right  of  recovery.     The  motion  is  refused.- 

Nonsuit  sttstaineiL 


The  Commissioner  in  Equity  vs.  W.  THo:kiFsoN. 

Where  the  defendant  bought  at  t)io  sale  of  the  Commissioner  in 
Equitv  a  tract  of  land  sold  for  the  purposes  of  a  division,  and 
described  as  ''  all  that  tract  satcl  to  contain  449  acres,  more  or 
loss,  situate,  -  lying  and  being,  &c.  &o  &c.  it  was  held  (hat 
tlic  purchaser  could  not  set  up  by  way  of  discount  to  a  suit  on 
his  note  given  for  the  purchase  money,  tiiat  upon  a  re-survey 
Ihere  was  a  deficiency  of  29  acres. 

Ther6  is  no  implied  warranty  at  (he  sale  of  a  public  ofBcer  and 
no  deduction  will  be  allowed  for  a  deficiency,  unless  it  amounts 
to  a  failure  of  consideration,  or  defeats  the  great  object  of  the 
purchaser,  or  furnishes  satisfactory  evidence  of  a  total  mistake 
m  the  character  of  the  land. 

Where  a  tract  of  land  is  sold  in  gross,  and  the  number  of  acres 
mentioned  merely  as  a  part  of  the  description,  without  any 
warranty  or  representation  by  which  the  purchaser  is  misled, 
no  deduction  pro  tan  to,  will  be  allowed  for  a  deficiency  of  acres. 

Too  easy  an  ear  should  n  )t  be  lent  to  defences  of  this  sort  in  cases 
of  public  sales. 

This  was  an  action  of  assumpsit  on  a  promissory  note  giv- 
en by  defendant  for  the  purchase  of  a  tract  of  land  sold  by 
plaintiff  under  the  order  of  the  Court  of  Equity  to  etkti 
partition  among  tl>e  heirs  of  Thomas  Cobb,  deceased. — 
The  defence  was,  deficiency  in  thp  number  of  acres  sold. 
The  deed  from  plaintiff  to  defendant  described  the  land 


JANL  AHY  TERM.  i^5 

us  ^^ all  that,  tract  of  land  saidio  contain  449i  acres,  more 
or  less,  situate  lying  and  being  on  Wilson  and  Ninety  Six 
Creeks,  waters  of  Saluda  Biver,  and  bounding  on  the  E. 
and  N.  by  Saml.  Wardlesworth  and  on  the  W.  and  S.  by 
Larkin  Griffip  and  Saml.  Wardlesworth."  Lpon  a  re* 
survey  it  was  foimd  to  contain  only  420  acres  included 
within  the  metes  and  bounds.  The  land  was  not  sold 
by  plaintiff  according  td  any  plat.  It  was  admitted  by  the 
Commissioner  that  six  acres  had  been  sold  to  a  former 
purchaser.  The  auctioneer  was  interrogated  whether 
the  land  was  sold  in  gross  or.  for  a  particular  number  oi 
acres,  but  the  testimony  was  rejected  by  the  Court  on 
the  ground  that  the  deed  contained  the  best  evidence 
of  the  vendors^epresentatioAS. 

The  jury  under  the  charge  of  Mr.  Justice  Gantt,  found 
a  verdict  allowing  defendant  a  rateable  deduction  for  29^ 
acres. 

The  plaintiff  now  moved  for  a  new  trial  on  the  grounds 

That  there   was  no  misrepresentation  at  the  sale. 

That  the  deed  contains  no  wan*anty  of  the  number  of 
acres,  and  evidently  shows  that  the  land  was  sold  in  gross, 
without  minute  regard  to  the  quantity. 

That  the  Court  refused  to  receive  the  testimony  of 
the  auctioneer  as  to  the  terms  published  at  the  sale. 

Wardlavo^  for  the  motion,  cited  Barkley  vs.  Barkley, 
Harper's  L.  R.  441.  Barksdale  vs.  Toomer,  Harper 
390.     Taylor  vs.  Partridge,  decided  at  Columbia. 

Curia  per  Nott,  J.  The  land  in  question  was  sold  by 
the  Comniissioner  in  Equity  pursuant  to  an  order  of  that 
Court,  and  I  take  it  to  be  a  well  settled  rule  that  the  law 
never  Implies  a  warranty  on  the  part  of  any-person  acting 
merely  as  its  organ  for  the  purpose  of  transferring  prop- 
erty from  one  hand  to  another.  A  public  officer  is  never 
liable  under  such  circumstances  unless  he  makes  liimseli' 
«o  by  an  express  ^varranty,  which  he  is  never  required  to 
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make,  or  by  some  iDisrepresenlalion,  as  where  both  pal'- 
ties  are  misled  by  an  intentional  misrepresentation  or  miS" 
take.  Such  was  the  ease  of  the  State  vs.  Gaillard  and 
others,  2  Bay's  Rep.  1 1.  Th^t  was  an  action  of  debt  on 
a  bond  given  to  the  State  for  lands  sold  by  the  Commis*- 
sioneV  of  forfeited  estates  under  the  confiscation  act. — 
It  appeai-ed  that  at  the  sale  a  plat  was  produced  which 
the  Commissioner  supposed  to  be  correct,  that  repre- 
sented the  tract  of  land  to  contain  iive  hundred  acres 
more  than  were  included  in  the  grant  and  to  contain  a  val- 
uable mill  seat,  which  was  equally  untrue  and  which  was 
the  principal  object  of  the  purchase.  The  Court  held 
that  «uch  a  misrepresentation  furnished  a  good  ground  of 
defence,  either  for  a  deduction  or  for  a  rescission  of 
the  contract..  So  in  the  case  of  Tunno  and  Flodd,  1 
M*Cord,  121,  where  a  plat  was  exhibited  at  the  time  of 
sale  representing  the  tract  of  land  as  containing  547 
acres,  which  upon  re-5urvey  was  found  to  contain  only 
460,  the  surveyor  having  made  a  mistake  in  the  length  of 
some  of  the  lines,  the  Court  allowed  a  deduction  to  be 
made  pro  tanto  on  account  of  the  misrepresentation,  al» 
though  the  land  was  sold  by  the  Commissioner  in  Equity 
under  an  order  of  that  Court;  but  I  do  not  think  that  such 
a  defence  has  ever  been  sustained  where  the  land  was 
sold  in  gross  and  the  number  of  acres  mentioned  merely 
as  a  part  of  the  description,  without  any  warranty  or 
representation  by  which  the  purchaser  has  been  misled. 
/The  description  of  the  land  in  this  case  is  "a tract  or 
plantation  of  land  said  to  contain  four  hundred  and  forty 
nine  acres  more  or  less  ''  The  situation  of  the  land  was 
truly  described,  but  no  such  description  of  the  precise 
number  of  acres  was  given  as  was  calctilated  to  deceive 
the  purchaser  The  quantify  was  hypothetically  repre- 
sented and  the  purchaser  left  to  obtain  such  further  in^ 
formation  on  the  subjoct  as  he  might  think  necessary.     I 
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arn  of  opinion  therefore  that  he  imist  have  purchased  at 
his  own  risk.  If  the  deficieney  had  been  so  great  as  to 
have  amounted  to  a  faihirq  of  consideration  pr  to  have  de- 
feated the  great  object  of  the  purchaser,^  or  to  have  fur- 
nished clear  and  satisfactory  evidence,  of  a  total  mistake 
in  the  character  of  the  land  I  think  the  defendaYit  %vould 
have  been  entitled  to  relief.  But  none  of  those  grounds 
exist  in  this  case.  .  • 

There  arc  other  reasons  why  too  easy  an  ear  ought  not 
to  be  lent  to  a  defence  of  this  sort  in  cases  of  ^public 
sales. '  In  the  first  place  the  officbr  selling  is  n9t  suppos- 
ed to  be  better  acquainted  with  the  property  than  the 
purchaser,  and  in  most  cases  not  so  well,  having  neither 
the  means  nor  the  inducement  to  obtain  such  information. 
Secondly,  property  thus  sold  is  most  frequent  for  the  be- 
nefit of  iamilies,  many  of  whom  arc  minors,  and  who 
therefore  receive  their  proportions  as  the  installments  be- 
come du6  where  the  payn  :its  are  made  in  that  way 
whieh  is  mo^tusually  required  The  elder  distributees 
therefore  who  receive  the  dividends  out  of  the  cash  pay- 
ments, receive  their  full  proportions,  while  the  whole 
loss  by  subsequent  deductions  may  fall  altogether  upon 
those  who  are  the  least  able  to  sustain  it.  There  is  an- 
other reason  for  not  favouring  such  a  defence.  It  is  not 
unusual  to  see  a  good  deal  of  competition  at  such  sales. 
A  deduction,  therefore,  afterwards  made  Is  nof  unfrc- 
quently  allowed  to  the  last  bidder,  which  another  per- 
haps might  not  have  required.  I  think  that  the  jury 
might  have  allowed  a  deduction  for  the  part  of  the  land 
which  had  been  previoiisly  sold.  But  beyond  that  I  am 
of  opinion  they  ought  not  to  havo  gone.  A  new  trial 
must  therefore  be  granted.  Neip  trial  granted. 
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Bank  of  th£  State  of  South-Carojuina  vs.  Joh^ 

M'WjLLiE  and  others. 

Where  several  ga%'e  a  joint  Power  of  Attorney  to  their  Agent  to 
renew  a  note  tliev  had  in  Bank,  as  Indoiser^,  tlie  renen^ed 
note  must  be  made  in  cDnformity  with  the  original  note,  as  to 
the  order  of  indorsements,  or  the  Agent  will  be  considered  as 
having  exceeded  his  power. 

But,  quere. — How  far  is  one  Indorser  answerable  over  to  another 
otx  an  accommodation  note,  for  the  benefit  of  the  drawer  1  . 

This  was  an  action  of  assuQipsit  brought  jointly  against 
the  defendants  a9  Indorsers  of  a  note  of  one  Simon  Beck- 
ham, drawn  and  iodorsed  by  Samuel. Green,  as  attorney 
for  the  parties  to  the  notie,  and  intended  as  a  renewal  of 
a  note  formerly  indorsed  by  the  parties  ajid  discounted 
at  the  Bank.  The  original  note  was  signed  by  Simon 
Beckham,  and  payable  to  John  M'Willie,  and  by  him  and 
the  other  defendants  indorsed,  successively.  Th.e  Power 
of  Attorney  was  to  sign  renewals.  It  was  proved  by  Dr. 
Greeni  that  the  first  note  was  an  accommodation  note,  and 
discounted  for  the  benefit  of  the  drawer,  Simon  Beckhajn. 

His  honour,  Judge  Huobr,  nonsuited  the  plaintiff  be- 
cause the.  note  (a  renewal)  on  which  this  action  was 
brought,  was  not  drawn  in  conformity  with  the  Power  of 
Attorney,  the  names  of  the  indorsers  not  having  been 
signed  in  the  same  order. 

EvanSj  for  the  plaintiff,  appealed,  and  moved  to  .set 
aside  the  nonsuit  on  the  groXinds,  that  although  the 
agent  had  departed  from  the  form  of  the  original  note,  he 
had  not  varied  the  liability  of  the  parties  to  the  Bank,  or 
to  each  other ,  and  he  argued  that  the  indorsers  to  an 
accommodation  note  were  jointly  liable,  if  not  paid  by  the 
drawer. 

Miller,  contra. 

CuBiA  per  CoLcocK,  J.  Wd  concur  wiih  the  presiding 
Judge  in  this  case.  The  nonsuit  was  very  properly  or- 
dered ;  for  the  power  to  renew  did  not  authorize  Green 
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to  alter  tbe  form  of  the  note,  so  as  to  change  the  respec- 
tive responsibilities  of  tbe  parties,  which  he  has  most 
unquestionably  done.  Chitty,  SO  to  37.  I  do  not  think 
that  it  was  ever  doubted  before,  that  the  indorsers  of  a 
noto  are  liable  in  th^  order  in  which  they  indorse  ;  and 
that  it  very  often  happens  that  notes  are  indorsed  by  a 
second  or  third  indorser  more  on  the  reliance,  which  is 
placed  on  the  responsibility  of  the  preceding  indorser, 
than  on  that  of  the  nfiaker  of  the  note.  The  motion  is 
dismissed. 

NoTT,  J.  I  concur  with  the  presiding  Judge  in  this 
case^  that  the  attorney  acted  without  authority.,  and  there- 
fore the  nonsuit  was  properly  granted.  But  how  for  one 
indorser  is  answerable  over  to  another  on  an  accommoda- 
tion note,  I  express  no  opinion.  * 

JoHN&ON,  J.  concurred  with  the  observations  made  by 
Mr.  Justice Nott.  ^  Nonsuit  cat^firnud. 


Jamri»  Boatwright  and  others  vs.  Christiana  Faust 

and  others. 

I  ■   • 

Previous  to  the  act  of  1824,  a  devise  of  Jands  containing  no  words 
of  perpetuity  carried  only  a  life  estate. 

A  subsequent  act  cannot  affect  the  will  of  a  tcustator  who  died 
before  the  act  was  passed. 

Burrill  Faust  by  his  will  devised  as  follows :  "I  give  my 
two  children  Uriah  and  Sally,  the  tract  of  land  whereon 
I  now  live.  I  give  Sally  140  acres  to  be  laid  off  at  the 
upper  end  of  the  tract  adjoining  Jasper  Faust's  land,  by 
a  straight  line  from  the  river."  "  I  give  my  ison  Uriah  all 
my  other  lands."  Uriah  Faust  died  intestate  and  unmar- 
ried. James  Boatwright  and  Elizabeth  liis  wife,  dnd  John 
Glover  and  Mary  his  wife,  who  are  both  daughters  of  Bur- 
rill Faust,  sued  for  partition  of  the  lands  devised  to  Uri- 
ah  Faust  between  and  among  the  lieirs  of  Burril!  Faust, 
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stating  that  a  life  estate  was  only  devised  to  Uriah  Faust« 
The  defendants  demurred  and  the  deinurrer  was  sustain* 
ed  by  Mr.  Justice  Waties.  The  plaintiff  appealed  and 
moved  to  reverse  the  dt  cision  upon  the  ground  that  a  life 
estate  only  was  devised  to  Uriah  Faust. 

DeSaussvre^  for  the  appeal,  cited  the  case  of  Hall  vs. 
GooJwyn,  2  Nott&  M'Cord,  383,  as  having  settled  the 
law.  • 

Preston,  contra.  The  old  Court  of  Equity  had  uniform- 
ly held  that  words  of  perpetuity  or  inheritance  in  a  de- 
vise of  lands  were  not  absolutely  necessary  ta  convey  a 
iee  simple;  Brailsford  Vs.  Howard,  2nd  DeSaussure's 
Repts.  291;  Frazer  vs.  Hamiilton,  Do,  675;  Whaley.vs. 
Jenkins  3d  Do.  80;  Clark  vs.  Meeker,  Do.  174;  Waring 
vs.  Middleton^  Do.  264!  The  same  principle  was  more 
recently  ruled  after  a  very  elaborate  argument  in  the  case 
of  Mrs.  Clements^  in  Charleston,  whiqh  has  not  been 
reported.  The  constitutional  Court  in  the  case  of  Hall  vs. 
Goodwyn,  2nd  Nott  &  M'Cord,  384,  established  a  diffe- 
rent rule.  Both  Courts  howevcK,  concur  in  the  princi- 
ple that  the  manifest  intention  of  the  testator  is  to  govern. 

To  reconcile  these  contradictory  decisions,  the  Legis- 
lature passed  the  act  of  1824,  declaring  that-  "  every  gift 
of  land  by  devise,  shall  be  construed  a  gift  in  fee  simple." 
He  considered  this  act  as  bearing  upon  the  question  in  two 
ways;  1st.  As  .adding  authority  to  the  decision  of  the 
Court  of  Equity,  by  the  concurrence  of  the  Legislature, 
and^  2n41y.  As  inducing  an  ai>parent  propriety  for  deci- 
ding u  question  now  taken  up,  de  no\o,  in  conformity 
with  what  must  be  the  rule  of  decision  hereafter.  "JTie 
question  should  be  regarded  as  not  having  been  judiciallj' 
settled,  so  that  if  the  rule  in  Hall  and  Goodwyn  should 
prevail  and  be  applied  to  this  case,  it  will  be  a  solitaiy, 
unconnected  case,  having  no  relation  to  any  thing  that 
liad  gone  before  it  or  can  by  possibility  come  after  it.     In 
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this  will,  where  the  testator  derives  a  life  estate,  he  uses 
the  Words  f'  give  during  her  life,''  shewing  that  he  under*" 
irtood  the  word  gti^e  to  convey  a' fee  simple,  and  that  he 
thought  it  necessary  to  make  an  express  limitation  where 
lie  intended  any  thing  short  of  iU  He  uses  the  same 
word  give  where  it  is  clear  that  he  intends  a  fee  simple 
conditionaL  He  also  uses  the  words  heirs  instead  of 
children,  under  circumstances  in  which  there  is  no  doubt 
the  Court  of  Equity  would  substitute  the  latter  for  the 
former  word.  The  will  was  obviously  fhe  production 
of  a  very  ignorant  man. 

Words  of  perpetuity  were  by  no  means  so  necesss^y 
in  eLWiU-  as  in  a  deed.  1st  Robts;  on  Wills,  406,  note. — • 

The  English  construction,  as  laid  down  and  reprobated 
by  Lord  Mansfield  in  3nd  Doug,  763,  is  founded  upon 
pure  feudal  principles,  to  which  our  political  institutions 
and  our  statute  of  distributions  are  in  direct  hostility. — 
It  operated  and  was  intended  to  operate  as  a  restriction, 
not,  to  be  sure,  upon  the  power,  but  upon  the  practice  ot 
disposing  of  estates  in  derogation  of  the  rights  of  the 
heir  at  law.  Our  laws  promote  the  distribution  of  estates, 
and  our  rules  of  construction  in  conformity  with  them, 
should  not  lean  towards  the  heirs  at  law  and  against  the 
devisee,  but  rather  in  favor  of  the  devisee. 

CuBiAp6rNoTT,J.  The  motion  in  this  case  must  be 
^anled.  There  is  no  principle  of  law  better  settled  than 
that  previous  ip  our  late  act  of  Assembly  upon  the  sub- 
ject, a  devise  of  lands  containing  no  Words  of  perpetuity 
carried  only  a  life  estate.  No  member  bf  this  Court 
ever  entertained  a  difereni  opinion.  Technical  words 
are  not  necessary.  Therefore,  where  an  intention  to 
pass  a  fee  is  manifest,  that  intention  will  be  carried  ifitd 
effect  by  whatever  words  it  may  be  expressed.  In  the 
case  of  Hall  and  Goodwyn,  the  Court  differed  about  the 
construction  of  the  will,  but  not  about  the  rule  of  taw* 
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In  the  oasea  quoted  from  De  Saussure's  reportd,  the 
Court  of  Equity  appears  to  have  gone  great  lengths  ip 
behalf  of  devisees,  but  the  Judges  alwftjs  profess  to  be 
governed  by  the  intention  of  the  testator.  There  are  o^ 
words  in  this  will  from  which  an  intention  t6  give  a  fee 
can  be  inferred. 

By  the  act  of  1824,  it  is  declared  that  eveiygift  of 
land  by  devise  shall  be  eonstrued  a  gift  in  fee  simple,— 
But  that  act  cannot  effect  the  fmUnow  m  questioHj  as  U 
was  passed  since  the  execyiion  of  the  willy  and  even  since 
the  death  of  the  testator.  It  was  not  the  object  of  the 
Legislature  to  reconcile  the.conflicting  decisions  on  &e 
question  but  to  change  the  law.  The  act  therefore  can 
only  have  a  prospective  operation. .  The  decision  must 
be  reversed.  .         ' 

Alt  the  Court  concuired.  Judgment  reversed. 


Hall  and  others  vs.  Goodwyn  and  others. 

No  words  of  perpetuity  su'e  necessary  to  a  devise  of  lands  to  con- 
vey a  fee  simple.  The  Act  of  1824  is  a  declaratory  l^w,  and 
therefore  retrospective  in  its  opeiat&on. 

This  was  an  action  of  trespass  to  try  titles.  The  plains 
tiffs  claimed  as  heirs  at  law  of  William  Howell,  deceased. 
The  defendants  claimed  under  Robert  Howell,  a  devisee 
under  the  will  of  the  said  William  Howell*  If  Robert 
took  a  fee  under  the  will,  th^  defendants  were  entitled 
to  recover;  if  he  only  took  a  life  estate,  the  plaintiffs 
were  entitled  to  recover.  The  preamble  of  the  wiU  was 
in  tlu^se  words :  ^^And  as  touching  such  worldly  estate  as 
it  has  pleased  God  to  bless  u^  witL  in  this  life,  I  give, 
demise,  and  dispose  of  the  same  in  the  following  mamier 
and  form,  after  all  my  jui^  debts  are  p^"  and  the  devis- 
ing clause  in  question  was  in  these  words  :     ^^  I  eive  and 
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bequeath  unto  Robert  Howell,  son  of  Arthur  Howell,  de- 
ceased, a  tract  of  land  containing  one  hundred  acres,  on 
the  south-west  side  of  the  great  lake,  wheie  James  An* 
dersoD  tcrnieiiy  lived.". 

The  case  came  on  for  trial  in  the term,  18—, 

befJMre  Mr.  Justice  Colcock,  who,  being  of  opinion  that 
Robert  Howell  took  a  fee,  ordered  a  nonsuit.  In  May 
term,  1820,  the  case  was  argued  before  the  then  Court  of 
Appeals  in  law,  at  Columbia,  on  amotion  to  set  aside  the 
nonsuit.  That  Court  did  set  asid^e  the  nonsuit,  and  de- 
clared that  Robert  only  took  a  life  estate,  and  that  the 
piatntife  were  entitled  to  recover.  See  the  case  as  re- 
ported in  2  Nott  &  M'Cord,  38S.  The  case  of  course 
went  down  for  trial,  and  c(»ning  on  before  Mr.  Justice 
Richardson-=*-f>e8atM9iir€,  for  the  defendants- again  mov- 
^  for  a  nonsuit,  and  relied  on  the  act  of  1824,  which 
dispenses  with  the  necessity  of  words  of  perpetuity,  and 
u^ed  the  arguments  made  by  Prestcnj  in  the  case  of 
Bcntwright  vs«  Faust,  .(see  Ae  preceding  case,)  and  cited 
the  case  of  Donlap  vs.  Crawford5  2  M'Cord^s  Chancery 
Reports,  171 .  Ilie  Court,  however,  refused  the  motion, 
on  the  ground  that.the  point  in  the  case  had  already  been 
adjudged*    The  Jury  found  a  verdict  for  the  pUintiff. 

Dssoifsstcre,  for  the  defendants,  now  appealed,  and 
renewed  hie  motion  for  a  nonsuit  on  the  grounds  urged  by 
htm  before  the  Circuit  Court. 

JtfTorei,  in  reply^  contendeil  &atthe  cause  had  been 
adjudged,  and  that  the  judgment  of  the  late  Court  of  Ap- 
peals, in  this  very  cause,  was  final  and  conclusive  upon 
the  parties.  Upon  the  formation  of  this  Court,  it  had  de- 
termined in  several  cases,  aa  in  Raoul  vs.  Haskell,  Sum- 
ter vs.  administrators  of  Lawson,  fee.  &c.  that  this  Court 
would  not  revise  a  decision  made  by  one  of  Ae  late 
Courts  of  Appeal.  Their  decisions  were  regarded  as  the 
final  determination  of  the  matter  by  a  jurisdiction  compe- 
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tent  to  trj  the  question,  and  their  judgment  waB  as  eoifi' 
dudiye  as  if  it  were  the  judgment  of  a  foreign  Court  upoB 
ft  subject  matter  properly  before  it.  He  would  not  argue 
the  question  under  the  will.  That  had  been  settledei^ 
years  before  in  the  same  cause,  and  as  it  was  only  placed 
upon  the  docket  of  the  Circuit  Court  to  enable  the  plaia- 
tiff  to  take  his  verdict,  and  had  been  so  long  postponed, 
it  could  not  now  be  said  that  the  question  was  open  again. 
How,  then,  could  this  Court  reconsider  a  question  which 
was  not  open,  but  already  determined  by  another  Court 
of  the  last  resort,  of  competent  jurisdiction  ?  The  Act 
of  1824,  could  have  no  operation  on  this  will,  made  thirty 
years  ago.  It  was  so  decided  in  the  case  of  BoatWrigbt 
vs.  Fausl.  The  act  expressly  says  that  ita  provisions 
shall  only  apply  to  wills^^ hereafter,"  viz:  ^^That  no 
words  of  limitation  shall  hereafttr  be  necessary  to  convey 
an  estate  in  fee  simfde  by  devise ;  but  every  gift  of  land 
by  devise,  sliall  be  considered  as  a  gift  in  fee  simjfc, 
unless  such  a  construction  be  inconsistent  with  the  will 
of  the  testator,  expressed  or  implied.'?  It  would  be  a  dis* 
grace  to  the  f^ourt  and  to  the  Country, '  to  have  two 
decisions  so  contradictory  in  the  sarnie  cause.——" 
What  would  his  client  think  of  the  justice  and  stability  of 
the  laws  ?  His  right  had  been  settled  eight  years  ago, 
and  now  he  was  tb  be  told  that  the  legislature  had  chan^ 
ged  it.  If  the  Court  should  no^  chtoge  their  opinion, 
what  would  the  party  think  of  the  Court  in  the  case  ol 
Boatwrighf  vs^  Faust  ?  That  case  should  also  be  recon* 
sidered.  He  would  not  argue  the  question  made  under 
the  will.     It  was  ridt  open. 

Curia  per  Johnson,  J.  It  is  conceded  on  the  part  of 
the  plaintiffs,  that  the  lands  in  dispute  at  one  time  be- 
longed to  William  Howell,  and  that  he  devised  them  to 
his  nephew,  Robert  Howell,  and  the  foundation  of  their 
claim  is,  that  the  devise  contained  no  words  of  perpetuity 
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<>r  inberiUnce,  and  that  consequently  he  took  onlj  a  life 
estate  in  them.  And  it  is  further  conceded,  that  if  a  de- 
vise in  general  tef  ms  and  without  words  of  perpetuity  or 
inheritance  will  pass  a  fee  simple,  that  the  plainti£b  must, 
fail  in  their  action.  That  question  was  decided  against 
the  plaintiffs  in  the  case  of  Crawford  and  Dunlap^  brought 
up  here  at  the  February  term,  1827  ;  and  in  the  subse- 
quent case  of  Peyton,  et.al.  vs.  Smith,  et.al.  determined 
at  the  sittings  in  Charleston,  in  February  last,  I  express- 
ed my  reasons  for  concurring  in  the  case  of  Crawford  and 
Dunlap.  They  were  founded  on  the  conclusion  that  the 
conflicting  opinions  between  theLawand  Equi^  Courts 
in  relation  to  it  left  the  question  open,  or  rather  render- 
ed the  operation  of  the  rule  uncertain,  and  that  the  Act 
ot  1824  was  declaratory  of  what  the  law  was,  and  there- 
fore operated  retrospectively :  and  1  have  not  yet  been 
satisfied  that  there  was  any  thing  erroneous  in  that  opin- 
ion, and  must  adhere  to  it.  It  only  remains  that  1  should 
justify  the  Court  in  overturning  the  decision  made  be- 
tween these. parties  in  this  identical  ease,  and  which  is 
reported  in  2nd  Nott  $  M'Cord,  381 ,  to  which  I  also  refer 
for  a  more  particular  statement  of  the  facts. 

That  the  Court  possesses  in  itself  the  power  of  roTiew- 
ing  its  own  decisions,  even  between  the  same  parties,  and 
about  the  same  subject  matter  of  dispute,  will  not,  I  pre- 
sume, be  questioned.  And  of  this,  the  history  of  the 
cases  of  Rose  and  Daniel,  and  Faysoux  and  Prather,  are 
memorable  examples.  But  when,  as  it  happened  here, 
the  rule  operated  differently  upon  the  community  in  the 
two  distinct  tribunals  professing  final  jurisdiction  in  the 
last  resort,  it  was  worthy  of  a  wise  legislature  to  declare 
what  the  law  was,  and  to  give  certainty  to  the  rule  ;  and 
the  Court  would  have  been  inexcusable  if  it  had  arrayed 
itself  against  it ;  and  I  esteem  it  the  more  fortunate  that 
this  case,  the  only  one  in  which  the  doctrine  was  estab- 
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lished,  has  again  found  iU  way  here,  and  that  ho  r^bts 
have  been  fitted  bj  it ;  and  that  the  detemnnatioii  I  aan 
now  [prepared  togire,  settleathe  rightf*  of  the  parties  in 
eonformity  to  the  declared  Qpioion  of  Che  collected 
domof  the  State.   ^ 

NoTT^J.  dissenting* 
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> 

Under  a  plea  of  no  rent  in  ai-i^ear,  the  defendant  may  shew  that 
the  house  was  rendered  uninhahitable  by  a. storm. 

It  seemsy  if  one  rents  a  house  for  a  year,  and  during  the  term  it 
is  rendered  untenart table  by  a  storm,  the  rent  ought  to  be  ap- 
portioned aoc<M^jig  to  the  time  it  was  occupied. 

This  was  an  action  of  Replevin.  The  defendant  avow- 
ed fok*  rent  in  arrear.-^The  plaintiff  pleaded  in  bar,  no 
demise,  and  no  rent  in  arrear,  on  which  plea  issue  was 
joined.  The  letting  was  proved.  The  plaintiff  offered 
in  deifence  to  the  avowry  to  prove,  that  after  he  had  paid 
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up  the  rent  in  full  to  September,  1820,  a  violent  faurricatie 
occurred,  by  which  the  house  in  question  was  so  injured 
In  b^ingnearlyunroofedyas  to  become  almost  untenantable 
and  so  continued  Up  to  the  time  of  the  distress ;  and  that 
regular  notice  to  repair  was  given  to  avowant,  in  order 
to  discharge  in  full,  or  reduce  the  amount  of  rent  claimed 
in  the  avowry,  or  to  show  to  the  Jurj  that  the  rent  so 
claimed  was  so  satisfied. 

The  avofwant  objected  to  the  testimony  on  the  ground, 
that  under  the  plea  of  no  rent  in  ari^ar,  evidence  on  this 
point  was  inadmissible.  That  this  defence  ought  to  have 
been  pleaded  specially.  His  Honour,  fiicHARDSoif,  J. 
presiding,  overruled  this  testimony  on  the  ground,  that  it 
should  have  been  specially  pleaded.  The  plaintiff  then 
moved  for  leave  to  file  such  special  plea  instanter,  alleging 
that  the  avowant  had  had  notice  of  this  defence.  His  Hon* 
our  overruled  this  motion,  and  the  trial  proceeded,  and  the 
Jury  found  a  verdict  for  the  avowant. 

A  motion  wsls  now  made  by  Eckhard,  for  'he  plaintiff 
before  this  Court,  for  a  new  trial,  on  the  following  grounds: 

1st.  That  under  the  plea  of  no  rent  in  arrear,  all  cir- 
cumstances were  admissible  which  woiild  go  to  satisfy  the 
Jury  that  there  was  no  rent  in  ari'ear,  from  the  tenant  to 
the  landlord,  ftt  the  time  of  the  distress,  and  that  the  con* 
dition  of  the  premises  became  such  by  the  gale  of  Sep- 
teniber,  1820,  as  to  deprive  the  avowant  of  rent  altogether^ 
or  at  all  events  to  show  that  the  sum  alleged  in  the  avow- 
ry to  be  due  in  arrear,  was  in  fact  not  du^  but  satisfied. — 
The  Jury  may  apportion  the  rent  due,  and  the  plea  of 
nil  debet  puts  that  matter  in  issue.  Gilbert  on  Distress, 
189.  Eviction,  expulsion,  or  suspension,  is  good  evidenee 
on  nil  debet.  GHbert  on  evidence,  335.  The  obligation 
of  the  tenant  to  pay,  is  founded  on  the  enjoyment,  and  if 
hat  be  taken  away,  without  his  own  fault,  asby  the  act 
if  God,  the  rent  shall  be  abated  or  apportioned ;  as  where 
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^  part  of  the  land  leased  is  covered  by  the  sea.  6  Bac# 
Jleiit/50.  No  reiki  in  arrear  is  the  same  as  nildebet^ 
«  Bac.  Rent,  51;  GUbert  Evid.  338;  3  Starkie  Evid.  1296. 
The  defendant  had  notice  of  the  evidence,  and  its  rejec- 
tion operated  us. a  surprise  ag^nst  which. the  Court  will 
relieve.    S  M'Cord^  360. 

Dunkiny  contra.  If  a  tenant  expend  the  rent  in  making 
repairs,  which  the  landlord  was  bound  to  make,  or  in 
payment  oi  rent  charges,  he  must  plead'  that  matter  spe- 
cially, and  cannot  give  11  in  eridcnce  under  the  general 
issue.    2Esp.Dig.71. 

'  fkanmanj,  in  reply.  The  plea  of  no  rent  in  arrear,  puts 
in  issue  the  question,  whether  there  is  any,  and  what 
pent  is  in  arrear,  as  efiectuall]^  as  the  plea  of  nil  debet.— ^ 
1  Saund.  204,  note  (2);  2  Cowp.  588;  6  Bac.  51;  .3  Bos. 
&  Pul.  343;  2  Phi^  Evid  135. 

Curia  per  Colcogk,  J.  In  this  -case  the  motiqn  ^luat 
be  granted.  It  cannot  be  doubted  that  the  .defence  was 
agood  one.  If  amail' lease  a  house. for  a  year,  and  during 
the  term  it  is  rendered  untenantable  by  a^torm,  the  rent 
ought  to  be  apportioned  according  to  the  time  it  was  oc- 
cupied. Thist  is  a  principle  of  natural  justice  which  is 
recognized  by  ail  the  books  which  treat  on  the  subject  of 
rent.  In  6  Bacon,  page  CTO,  it  is  said,  ^' it  seems  to  be 
extremely  reasonable  that  if  the  use  of  the  thing  be  en* 
tirely  lost  or  taken  awaj^  from  the  tenant,  the  rent  ought 
to  be  abated  or  apportioned;  because  jtbe  title  to  the  rent  is 
founded  on  the  presumption  that  the  tenant  enjoy3  the 
thing  during  the  contract,,  and  therefore,if  pertof  the  land 
be  surrounded  or  covered  with  the  sea,  this  being  the  act 
of  God^  the  tenant  shall  not  suffer  by  it,  because  the  ten- 
ant without  his  default  wants  the  enjoyment  of  part  of  the 
thing  which  was  the  consideration  of  his  paying  the  rent; 
nor,  has  the  lessor  reason  to  complain,  because  if  the 
land  had  been  in  his  ovha.  hands,  he  must  have  lost  the 
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•benefit  of  so  much  as  the  sea  had  covered.''    But  it  m 
«aid,  on  the  other  hand,  that  if  one  leases  a  house  for  a 
.  tenn,  and  there  be  no  special  contract  as  to  rejpairs,  that 
the  loss  must  fall  on  the  tenaht,  for  he  is  quasi- the  owner 
for  that  period,  and  he  cannot,  or  ought  not  to  complain 
of  the  act  of  God ;  and  the  cases  of  Belflour  vs.  Weston^ 
1  Term  Rep.  313;  Monk  vs.  Cooper,  2 .Lord  Raymond, 
1477 ;  and  the  same  case  reported  in  2  Strange,  762,  mote 
paticularly,  did  seem  to  give  some  support  lo  this  view 
of  the  subject.     But  upan  an  examination  it  will  be  tound 
that  they  do  not  sustain  the  positionj.bQtonly  go  toshow 
that  where  there  are  mutual  indepondaot  covenants  that 
each  must  rely  on  his  own,  and  that  the  lessee  will  not 
be  permitted  to  set  off  the  landlord's  covenant  to  repair 
against,  an  action  for  the  rent.     In  the  ^two ,  first  Reports, 
it  is  said  broadly  that  the  tenant  must,  pay  the  rent,  even 
where  a.  house  is  burnt  4  but  in  the  case  as  reported  in 
Strange,  it  is  clear  that  it  is  placed  'On  the  groand  of  the 
independant  covenants ;  for  the  Court  say,,  if  the  defend- 
ant  has  any  injury  he  will  have  his  remedy^  hut  he  cannot 
set  it  off  against  the  demsuid  for  rent.   The  plaintiff^ust 
have  judgment.     And  this  brings  me  to  the  only  ques- 
tion now  to  tie  considered,  which  is,  whether  this  defence 
ean  be  made  in  this  case  undei9;he  plea  of,  no  rent  in  ar* 
rear.  I  am  satisfied  that  it  can  be;  for  we  have  relai^ed  very 
much  the  rigidity  of  the  rules  o^  pleading,  and  have  al- 
lowed as  a  defence  to  a  bond  matter  which  did  iifect  the 
consideration  of  a  bond,  as  in  the  case  of  Thurston  and 
Ballinger,  and  the  plea  is  in  fact  a  plea  of  nil  debet,  un- 
der which  it  is  clear  that  the  defence  wonld  be  good. 

In  the  case  of  Warner,  et.  al.  vs.  Theobald,  Cooper  and 
,  which  was  an  action  of  debt  for  rent,  the  defen- 
dant pleaded  rtens  in  arrear,  and  the  plaintiff  demurred. 
Mr.  BuUer,  for  the  demmrer,  contended  that  the  plea 
was  bad,  because  it  was  ealcdlatefd  to  surjH'iae  the  plain- 
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tifi^  for  he  could  not  tdl  whether  the  defendant  would 
deny  the  lease,  or  Bet  up  a  payment  btfart  or  since  the 
actipB  brought ;  for  it  only  says^  ^^  nothing  is  in  arrear," 
whieh  nmat  relate  to  the  time  of  the  plea  pleaded,  but  it 
might  be  in  arrear,  before  said  at  the  time  of  the  action 
brought.  Mr.  Wood,  contra,  among  other  things^,  con- 
tended  that  ^'  riens  in  arrear,''  is  a  iairer  plea  than  nil 
debet,  because  nil  debet  puts  the  whole  declaration  in 
iasue,  whereas  this  confines  the  question  to  the  fact, 
whether  sueh  rent  wa^  due }  yet  nil  debet  would  have 
been  a  good  plea.  .  Hard.  832;  JuOtd  Ray.  1503;  Buller's 
l!T.  P.  170.  Indeed,  between  nil  debet,  and  riens  in  ar- 
rear,  there  is  no  substantial  difference.  In  replevin,  the 
latter  is  the  constant  plea.  Lord  Mansfield,  said  Mr. 
Wood,  had  fully  satisfied  him.  ^^  Nothing  can  be  clearer 
than  the  present  case.  The  declaration  says  there  is  so 
much  rent  in  arrear.-^The  plea  says  there  is  not. .  The 
saying  there  is  nothing  in  arrear,  is  the  same  as  if  he  had 
SMd.nil  debet,  and  it  is  absurd  to  suppose  that  it  relates 
to  the  time  of  the  plea,  and  not  to  the  action.  Besides, 
it  is  a  more  favourable  plea  for  the  plaintiff — it  is  an  an- 
swer to  the  action.  The  action  i»  in  the  present  tense — 
so  is  the  pl^a.  It  is  the  general  issue.  If  the  rent  was 
due,  and  is  not  at  the  time  of  the  plea,  it  could  not  have 
ceased  to  be  due  except  by  the  plaintiff's  receiving  it, 
and  if  so,  he  waves  the  action  though  it  was  well  brought 
at  the  time."  This  ease  is  conclusive,  for  if  we  consider 
the  i^a,  Aen  the  evidence  offered  should  Jiave  been  ad>> 
ibitted,  and  the  defence  heard.  And  I  do  not  think  there 
is  that  danger  of  surprise  which  seems  to  be  aj^rehended, 
for  sueh  a  fact  as  the  injury  complained  of  was  not  likely 
to  escape  the  knowledge  of  the  plaintiff,  and  in  this  case 
defendant  offered  to  prove  that  ne  called  on  him  to  re- 
pair* It  is  eertainl)  more  convenient  to  suffer  a  matter 
which  would  operate  as  the  foundation  of  a  separate  action 
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to  be  giTen  in  evidence  by  VfSiy  of  defence,  and  sliould 
always  be  done,  when  it  does  not  operate  as  a  surpriser 

MaHon  grunUd. 
NoTT,  J.  Whether  the  rent  ought  to  have  been  asppox-^ 
iioned  or  not,  is  a  question  on  which  I  give  no  opinion,, 
because  the  question  is  not  submitted  to  us.  But  I  am  of 
opinion  the  evidence  offered  was  admissible  under  ih^ 
plea. 


The  Eseheator  of  St.  Philip's  ai^J..?T.  MiCHAiUL'sT8»tIi« 
Seal  Estate  of  Hestjbs  Sm.tii. 

When  hf  deed  a  use  is  limited  to  a  pereon,  an  alien,iQr  life,  with 
a|>0wer  of  ap|K>ihtiiient,  and  iu  case  of  failure  of  appointmoit' 
to  her  risht  heirs— held,  that  she  haTin^  made  an  appointment 
and  died,  before  offiee  found,  the  estate  in  the  hands  of  ttie  ap- 
pointees, citizens^  was  not  subject  to  escheat,  office  not  having 
been  found  during  her  li|e  time. 

Whether  a  use  is  vested  or  not,  under  the  statute  of  uses,  de- 
pends entirely  on  the  intention  of  the  grantor.  If  the  trustee 
IS  simply  to  hold, .  for  the  iise  of  the  cestuique  use,  then  ^e 
statute  transfers  the  use  into  possession ;  but  where  it  is  neces- 
sary  to  the  execution  of  the  trust,  that  the  legal  estate  sliould 
remain  in  the  trustee,  then  the  use  is  not  executed — as  where 
lands  are  devised  to  trustees  for  the  use  €>£  a  married  woman, 
in  trust  to  pay  the  rents  and  profits  to  her,  or  to  permit  her  to 
take  the  rents  and  profits,  &c. 

So  where  lands  were  conveyed  to  a  trustee,  in  trust /or  the  soU 
and  separate  tiae  of  a  feme  covert — held,  that  the  use  was  not 
executed  under  the  statute. 

John  H.  Folker,  by  deed,  conveyed  to  Joseph  Akxan- 
der,  a  lot  of  Land  in  the  City  of  Charleston,  in  trust  for 
the  sole  and  separate  use  of  Hester  Keenan,  a  married 
woman  and  an  alien,  during  her  natural  Hie,  and  in  the 
iurther  trust  for  such  uses,  as  she  should  by  a  will  in 
writinglimit  and  appoint,  and  in  default  of  such  appoint^ 
ment  to  her  right  heirs.  Hester  Keenan,  afterwards  Hes- 
tet  Smith,  mnde  her  will,  by  which  she  devised  the  pre- 
mises to  the  Traversers,  and  di^d;  and  the  question  now 
was,  wktf  hev  the  premises  escheated  to  the  State. 
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The  case  was  tried-before  Rtchardsoit,  J.  who  g&v6 
jud^ent  for  the  traversers  on  the  grounds — Fiirst^  that 
the  estate  conveyed  by  the  deed  was  a  trust,  and  not  a 
use  executed  under  a  Statute  of  Uses,  and  that  it  there- 
fdre  did  not  escheat  upon  the  death  of  the  eestuique  trust, 
who  left  heirs ;  but  remained  in  the  trustee  a's  the  legal 
tenant  of  the  freehold.  Secondly,-  that  admitting  that 
the  possession  was . executed  by.  the  statute,  then  H. 
Smith,  the  eestuique  use  was  capable  of  taking  the  free^ 
hold^and  of  devising  it  before  office  found,  and  having  so 
deVised  it  to  the  traversers,  who  could  both  take  and 
hold  real  estate,  it  bejbame  vested  in  them,  and  was  no 
longer  subject  to  e>'.cheat,  the  traversers  being  citizens, 
derivins;  title  by  purchase  from  an  alien  before  office 
found. 

This  was  n  ^u  lion  in  ?irrest  the  judsime&t  given  by  the 
Circuit  Judge. 

Axsm^  for  the  appellant,  made  thie  following  points:-:— 

Ist.  That  th^  use  created  by  the  deed,  in  favor  of  Hes- 
ter Smith,  was  a  use  executed  by  the  statute,  27  Hen.  8; 
and  therefore  her  estate  was  a  vested  legal  estate,  and 
not  a  mere  trust  of  equity,  and  so  the  matter  was.cogniza- 
blein  a  Court  of  law,  independently  of  the  Statute  of 
Escheats,  as  if  no  trustee  had  been  named. 

2nd.  That  the  real  estate,  which  was  the  subject  of  the 
office  was  not  vested  in  the  devisees  of  H.  Smith,  by 
virtue  of  her. appointment,  discharged  of  all  trusts,  and  it 
was  immaterial  what  was  the  state  of  the  property  during 
her  life,  or  whether  afae  had  in. it  a  legal  or  equitable 
interest^  6ince  this  proceeding  was. against  the  property 
in  the  hands  of  the  detisees. 

3pd.  That  even  if  the  property  be  considered  as  vested 
in  trustees  to  the  uses  of  the  deed^  the  Court  df  Common 
Pleas  has  jurisdiction  of  the  ly  hole  case  by  virtue  of  an 
express  statute,' and  all  powers  incident  thereto ;  so^  that 
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it  was  not  necessary  for  the  escbeator  to  go  into  a  Court 
of  Equity  to  have  the  trust  executed  for  the  estate. 

4th.  That,  considering  the  estate  as  a  legal  estate,  an 
alien  at  common  law  dould  n6t  devise  lands,  so  as  to  eon* 
veyan  indefeasable  title  to  his  devisees,  as  against  the 
State,  nor  was  there  any  thing  in  the  possession  of  a  per^ 
son  capable  of  holding,  to  whom  land  has  been  conveyed 
by  an  alien  which  preventcNl  his  being  ousted  of  such 
land  by  an  inquest  bf  oflSce. 

6th.  That  the  power  of  appointment  given  tq  Mr.' 
Smith  in  the  deed,  which  was  a  power  coupled  with  as 
interest,  could  not  at  law,  or  in  equity,  be  exercised  by 
an  alien  so  as  to  bar  office,  and.  so  the  appointment  made 
under  it  (if  it  was  not  wholly  null  and  void)  was  as  de- 
feasible as  any  conveyance  at  common  law,  whether  it 
were  considered  as  in  a  Court  of  Law;  or  Equity. 

Leek  8f  Kennedy ^  against  thi3  motion  cited,  9  Wbeaton, 
364;  1  Brev.  6,  300,  30? ;  Saund.  98;  Fairfax's  ease,  7; 
Cranch,  621;  4  Wheat.  453;  II  Wheat.  JJ37;  12  Ves. 
238, 213;  17  Ves.  73;  Horner  vs.  Horner,  7  T.  R.  648; 
Sugdenon  Pow.  3^1;  Hardres  494;  1  Ed.  Rep.  277, 
910;  1  Black.  128;  4Harris  &  M'Hen.  484,  412;  1 
Mass.  256:  12  Mass.  143;  1  Johns.  C.  395;  3  J<^n.  C. 
109  ;  Pub.  Laws  92 ;  Act  of  1807,  p.  59. 

Fumum^  in  reply,  cited  7  Co,  25;  4  Co*  95;  1  Wheat 
198;  Sug.  on  Pbw.  377.  A  general  power  was  equal  to 
a  fee  simple.     Sug.  Pow,  99,  102,  177- 

Curia  per  Johnson,  J.  No  objection  wsr»  raised  to 
the  right  of  Joseph  Alexander  to  take  and  hold  as  tnis- 
tee,  and  it  has  not  been  contrdverted  that  before  the 
statute  27  H.  8,  c.  10.  the  premises  would  not  have  es- 
cheated ;  but  it  is  contended,  that  under  that  statute  the 
use  was  executed  in  Hester  Smith,  and  being  an  alien, 
and  therefore  incapable  of  taking  and  holding  to  her  own 
uses  the  premises  escheated  to  the  State ;  .and  whether 
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it  did  or  not,  is  the  first  question  which  falls  within  our 
>H|r  observation. 

By  the  common  law,  if  one  was  seized  of  a  legal  estate 
in  lands,  to  the  use  of,  or  in  trust  for  another,  they  were 
not  liable   to  the  debts  of  the  cestuique  trust,  and  by 

« 

means  of  secret  trusts  of  this,  sort,  a  door  was  opened  for 
innumerab'e  frauds ;  .wd  the  object  of  the  statute  was  to 
remedy  this  evil.  And  for  this  purpose  the  statute  trans- 
fers  all  such  uses  into  possession,  or  in  other  words,  it 
invests  the  cestqique  trust  with  a  legal  estate  in  the  trust 
property,  by  declarinjg  faim  se]i;ed  to  all  intents  and 
plirpbses  in  such  like  estates  as  he  had,  or  shall  haye  in 
us^,  &6. 

It  is  aj^>afent  that  this  statute  never  was  designed  to 
create  an  estate  hot  conveyed,  or  to  transfer  one  into 
possession  which  never  existed  ;  and  I  think  it  wil}.  not 
be  difficult  to  demonstrate  that  Hester 'Smitn  took  under 
this  deed  only  ausefor:tife  ,with  the  power  of  appoint- 
m^it,  and  that  however  that  interest,whether  in  use  or  pos- 
teasion,  might  have  been  effected  by  the  law  of  escheats 
it  has  passed  ,away,  and  the  estate,  has  become  legally 
vested,  according  to  the  limitations  of  the  deed  of  trust. 

By  the  terms  of  this  deed  the  use  is  expressly  limited 
to  the  life  of  Hester  Smith,  and  admitting  that  was  trans- 
ferred into  possession  by- the  statute,  no  more  than  her 
life  estate  could  have  escheated,  because  it  was  all  the 
interest  she  had  in  it;  Let  it  be  admitted  also,  that  un« 
der  the  limitation  over  to  her  right  heirs,  in  default  c^ 
her  appointment  by  will,  the  fee  would  have  vested.  If 
she  had  been  capable  of  taking,  and  I  think  the  same  con- 
sequences would  result.  She  did  execute  the  power  of 
appointment;  that  contingency  did  not,  therefore,  happen, 
and  her  interest  resulted  in  a  life  estate.  As  an  alien, 
too,  she  could  have  no  heirs,  and  consequently  the  con- 
dition of  a  limitation  ovelr  to  them  was  impossible  and  void. 
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Assuming,  as  before  remarked,  that  the  statute  did  luft 
intend  to  vary  or  enlarge  the  quantity  of  the  .interest 
granted,  but  only  to  change  its  charaeter  from  an  equita- 
ble ta  a  legal  estate,  whether  it  is  or  is  not  transierred 
into  possession,  must  depend  entirely  on  the  intention  of 
the  grantors  expressed  m  the  grant.  If  the  office  of  the 
trustee  is  simply  to  hold  for  the  use  ef  the  cestuique 
trust,  then  the  statute  transfers  the  use  into,  possession ; 
hut  where  it  is  necessary  to  the  execution  of  the.trust, 
that  the  legal  estate  shoidd  remain  in  the  trustee,  then 
the  use  is  not  executed  by  the  statute,  because  it  would 
defeat  the  object  of  the  trust ;  as  in  the  case  of  Nevit  vs. 
Saunders,  1  Vem.  415,  where  lands  were  devised  to 
trustees  lor  the  use  of  a  married  woman,  and  in  tru^t  to 
pay  the  rents  and  profits  to  her' from  time  to  time,  or  io 
such  other  person  as  she  should  appoint  without  the  cpn- 
troul  of  her  Busband. 

So  in  the*  case  of  Harten  vs.  Harten,  7  Dal.  §48 — 
where  it  was  held. that  a  devise  of  lands  to  trustees  upon 
trust  to  permit  a  feme  covert  tt)  take  the  ^uts  and  profits 
during. her  life  for  her  sole  and  separate  usq,  aad  after 
her  death,  to  the  use  of  her  fir^t  and  either  sods,  Slc.i — 
Lord  Kenyon  in  delivering  the  opiniimof  the  Court, 
remarks,  that  whether  this  be  a  use  executed  in  the  trusr 
tees,  or  not,  must  depend  on  the  intention  of  the  devisor 
to  be  collected  from  the  will* — This  prevision,  he  adds, 
was  made  to  secure  the  feme  ,co vert  a  separate  allowance, 
free  from  the  controulof  her  husband,  to  e&ctuate  which 
it  is  essentially  necessary  that  the  trustees  should  take 
the  estate  with  the  use  executed  in  them,  otherwise.it 
would  defeat  the  very  object  that  the  testator  had  in  view. 

Cases  illustrative  of  the  principle  might  be  cited  in 
almost  endless  variety,  and  although  I  haye  not  been  able 
to  find  one  exactly  parallel  to  the  present  in  every  parti- 
cular, the  analogies  are  very  strong,  and  bring  the  case. 
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i  think,  dearly  within  it*  In  sooio  reapecta,  it  is  the 
counter«part  of  the^case  of  H<Mrton  vs.  Horton.  The 
trust  here,  as  in  that  case,  is  for  the  sole  and  separate  use 
of  a  mnrried  woman  without  the  eontroul  of  her  husband, 
and  bj  transferring  the  use  into  possession,  the  husband 
would  be  entitled  to  the  rents  and  promts,  and  thus  the 
object  of  the  trust  would  be  defeated,  and,  like  the  case 
of  Nevil  vs.  Saunii(ers,  the  legal  estate  must  remain  in 
the  trustee  in  tirder  to  give  effect  to  the  limitation  over  to 
the  appointee  of  Hester  8mith. 

.  It  is  said  in  Com.  Dig.  Tit  AU^n.  63,  that  if  an  alien 
purdiase  lands  and  take  titles  in  the  name  of  a  trustee, 
that  the  King  cannot  have  an  inquisition ;  but  that  he 
must  go  into  Chancery  for  the  purpose  of  having  the  trust 
executed,  and  1  Roll,  194 ;  Hard.  496,  are  cited  as  autho- 
rity, and  herein  the  grounds  that  were  taken  in  reference 
to  the  jurisdiction  of  the  Court.  Apart  from  the  qiMSS* 
tion  of  jurisdiction,  and  in  reference  to  the  principle 
alone,  thid  authority  taken  to  the  fullest  extent,  will  not 
support  the  grounds  of  the  motion*  Let  us  suppose  this 
proceeding  was  a  bill  in  Cnancery,  and  the  object  was  to 
have  the  trust  executed  in  the  cestuique  trust,  in  what 
manner  would  it  be  executed  ?  It  could  not  be  executed 
in  Hester  Smith,  for  her  life  estate  is  terminated,  and  it 
could  only,  therefore,  be  expcuted  in  her  ajqpointees ;  for 
such  are  the  provisions  of  the  deed,  and  such  must  be  the 
effect,  if  the  intention  of  the  grantor  is  to  be  effectuated ; 
BO,  that  in  any  view  of  the  subject  the  escheat,  is  saved. 

Thi^  conelusion  renders  the  consideration  of  the  other 
questions  in  the  case  unnecessary,  and  the  motion  is 
therefore  rejected.  Judgment  affirmed. 

F  8 


n 
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The  Treasubebs  vs.  Johnson  and  others,  sureties  ot^ 

Stesdhan,  Sheriff. 

Wberetlie  principal  to  a  bond  has  been  sued^  and  his  body  taken 
with  a  ca.  sa.  and  discharged  with  his  oonseut  under  the  pro- 
visions of  the  Act  of  1815,  it  does  not  release  the  sureties. 

The  plaintiffs  in  this  case  had  obtained  judgment  against 
the  principal,  and  had  taken  his  body  under  a  ca.  sa.  but 
with  his  consent  had  discharged  hini  from  the  arrest;  un^ 
der  the  provisions  of  the  act  of  1815,  whi<^h  authorizes 
the  plaintiff  to  discharge  the  defendant  in  custodj  under 
a  ca.  sa.  with  his  consent,  without  weakening  the  force  of 
his  judgment,  or  in  an jwise  incapacitating  the  plaintiff 
from  afterwards  taking  out  a  fi.  fa.  or  ca.  sia.  against  the 
defendant.  The  sureties  now  contended  that  titts  dis* 
charge  of  the  jnineipal  had  released  them.  The  Court 
thought  otherwise,  and  this  was  a  motion  for  a  new 
trial  on  that  ground. 

M^Creadyy  for  the  sureties,  cited  Rees  vs.-  Berrington, 
2  Ves.  Jr.  543.  It  was  giving  time.  Law  vs.  East  India 
Company,  4  Ves.  Jr.  824.        ^ 

WUUonj  same  side.  The  act  of  1815,  was  made  for 
creditor  and  debtor,  and  does  not  affect  sureties.  Sup- 
pose the  party  had  taken  the  benefit  of  the  insolvent 
debtor's  act, — This  act  was  expost  facto,  and  impaired 
the  obligation  of  contracts,  and  was  therefore*  void. 

Orimke^  in  reply.     The  sureties  have  not  lost  the 
benefit  of  the  lien  by  the  discharge,  but  by  the  taking  of 
the  body  under  the  ca.  sa.     Fell  on  mercantile  guaran- 
ties, 68,  215.     It  was  no  part  of  the  contract  that  the 
plaintiff  should  take  the  body.  18  Johns.  174. 

CuBiA  per  CoLcocK,  J,  The  general  doctrine  involv- 
ed in  this  case  is  too  well  and  generally  understood  to 
require  much  observation.  If  the  creditor  enter  into  a 
new  contract  with  the  principal,  or  do  any  act  by  which 
the  surety  is  injured,  or  his  remedy  against  the  principal 
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postponed  or  destroyed,  such  act  or  contract  shall  release 
the  surety,  and  when  we  test  the  case  before  us  by  these 
rules,  I  think  it  will  be  no  difficult  task  to  show  that  the 
sureties,  in  the  case  at  bar,  ought  not  to  be  discharged. 
It  is  readily  admitted,  that  persons  placing  themselyes  in 
such  a  situation  as  to  become  ultimately  bound  for  others, 
QU^t  to  be  protected  from  the  consequences  of  the  acts 
of  persons  which  they  could  not  know  of  or  controul ;  but 
it  must  never  be  lost  sight  ol,  that  the  law  in  accordance 
with  that  harmony  which  pervades  its  whole  system, 
gives  to  the  surety  certain  rights  and  privileges,  by  which, 
if  he  be  vigilant,  he  may  do  much  to  proteet  himself,  and 
therefore  we  should  not  be  disposed  to  carry  the  protec- 
tion afforded  to  sureties  beyond  the  prescribed  bounda- 
ries marked  out  by  the  adjudicated  cases,  none  of  which 
can  be  made  to  embrace  the  case  before,  us.  In  treating 
of  this  doctrine,  Mr.  Maddock  has  cautiously  and  clearly 
marked  out  those  acts  by  which  a  surety  may  be  released 
from  his  liability,  and  has  assigned  many  of  the  reasons 
on  which  the  doctrine  is  founded.  But  he  no  where 
intimates,  even  in  the  most  distant  manner,  that  the  tak- 
ing of  the  body  of  the  principal  in  execution,  operated  a 
discharge  to  the  surety.  In  his  first  volume,  page  2S4-d^ 
he  says,  ^^  But  where  any  act  has  been  done  by  the  obli- 
gee that  may  injure  the  surety,  the  Court  readily  lays 
hold  of  it  in  his  favour,  and  will  in  such  case,  if  called 
upon,  decree  a  {)erpetual  injunction  to  restrain  the  bolder 
of  the  security  from  suing  upon  it;  as,  if  the  holder,  with- 
out the  consent  of  the  surety,  by  poatMva  contract  between 
the  creditor  and  the  principal,  (not  where  the.  creditor  is 
merely  inactive,)  ^t;e«time,  accepts  a  campogUion^  or 
discharges  the  estate  of  the  principal,  the  surety  will 
stand  exonerated ;  for  if,  in  such  case,  a  demand  could 
be  made  on  the  surety,  he  might  enforce  a  payment  from 
the  principal  contrary  to  the  agreement.     The  surety  is 
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lield  to  be  discbarged  for  this  reasoa  alsoi  because  the 
creditor,  bjr  so  giving  time  to  tbe  priacipel,  baa  pot  it  out 
of  Ibe  power  of  tbe  surety  to  consider  wbether  he  wiH 
have  recourse  to  his  remedy  a^nst  tbe  principal  or  oot^ 
and  because,  in  iact,  he  cannot  have  the  same  remedy 
against  tbe  principal^  as  he  would  have  bad  under  tke 
original^contaict.    A  surety  is  entitled  to  ^eyery  reHnedy 
which  the  creditor  bas  against  Ibe  principal  debtor,''  and 
cases  ate  referred  to  in  sapped  df  each  poeition*    ^  Bill 
it  is  said  the  mere  taking  tbe  body  in  execution  U  a  dis- 
charge of  the  surety.    Now  let  us  examine  this  position, 
first  on  (Minciple,  and  next  in  reforenoe  to  authority. — 
What  is  the  object  of  taking  a  surety  ?-^To  seeure  4be 
payment  of  the  debt^  or  to  eaforae  a  performance  of  a 
contract,  as  the  case  maybe.    Now  it  has  not  been,  and 
cannot  be  denied,  that  the  surety  can  compel  the  creditor  to 
sue  his  principal  when  he  thinks  himself  in  danger,  or  is 
unwilling  to  remain  longer  bound.    If  authority  for  ibis 
is  necessary,  tbe  case  of  Pain  and  Packard,  13  Johnson, 
174,  is  directly  to  the  point,  in  which  it  was  ruled  that 
the  surety  was  dischaiged  because  the  creditor  did  not 
sue  the  pincipal,  who  afterwards  became  insolvent,  and 
that  a  plea  to  that  effect  was  held  good  in  demurrer.   The 
surety  then  requires  the.ereditor  to  sue — ^hedoes  so, and 
takes  the  body,  and  the  debtor  cannot  pay ;  it  ie  then 
contended  that  the  surety  is  released,  thus  enabling  one 
to  destroy  his  own  contract,  and  to  discharge  himself  from 
a  liability  which  he  had  incurred  with  reference  to  tbe 
very  state  of  facts  by  means  of  which  he  is  now  to  dis- 
charge himself. 

To  my  mind,  this  involves  an.  abaurdity  too  obvious  to 
require  further  exposure.  But  as  it  was  very  warmly 
contended  on  tbe  part  of  the  defendants,  and  some  views 
were  exhibited  which  it  was  thought  would  bear  on  the 
question,  it  may  not  be  improper  to  refer  to  some  autho* 
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riUes.  It  was  said,  if  the  |Hi&cipaI  had  been  heU  in  cus* 
tod  J  lie  must  haye  paid  the  debt,  or  b^n  released  by  the 
opefation  of  law ;  and  in  either  case  th^  sureties  would 
have  been  disdiai^d.  As  to  the  first  there  can  be  no 
doubt ;  but  it  is  expressly  denied,  that  if  he  had  been 
dis^arged  under  die  insolvent  tow,  that  they  would  have 
been  disebarged  unless  the  creditor  had  voluntarily  done 
seme  act  which  would  have  f^scharged  the  principal : 
such  as  seeeivifig  a  part  of  the  debt  in  diseharge  of  the 
whole,  as, in  a  l^ankruptey ;  for  hard  as  that  case  is  on  the 
creditors,  I  admit  it  has  been  so  ruled.  Chitty  on  Bills, 
4  Term  Rep.  &S5 ;  3  lif  aul  &  Selwyn,  p.  — ;  and  in  the 
case  of  Rees  vs.  Bemngton,  Lord  EMon,  speakitig  of  the 
case  of  Neiibitt  and  Smith,  says:  ^^There  the  creditor  be* 
ing  called  upon, .  did  piit  the  bond  in  suit.  If  he  had 
proceeded,  the  consequences- would  have  been  only  that 
he  would  have  h^  the  person  in  custody,  it  would  have 
been  no  payment."  The  body  is  nopaymeht  when  taken 
in  ea^eeution,  though  as  between  debtor  apd  creditor,  and 
in  relation  to  the  rights  of  other  creditors,  it  is  sometimes 

considered  as'a  legal  satisfaction,  as  in  the  cases  of • — 

^  decided  at  this  Court ;  and  so  in  the  case 


of  bail,  which  has  been  relied  on  as  an  authority  applica- 
ble to  this  case,  biit  which  is  distinguished  by  this  most 
prominent  fact,  that  the  delivery  of  the  body,  by  the  con-^ 
txiaet-  itself,  is  a  discharge ;  and,  therefore,  if  the  creditor 
do  not  take  it,  or  prevent  the  bail  from  doing  so,  they  are 
neeeswarily  discharged.  In  Fell,  on  mereantile  guaran- 
tee, p.  197  to  £1S,  this  doctrine  is  fully  discussed, .  and 
all,  or  many  of  the  cases  conected,.aiid  it  is  clearly  shown 
that  there  is  no  foundation  for  the  daun  of  the  defend* 
ants,  either  on  the  ground  of  the  arrest,  or  that  of  exten- 
sion of  time ;  for  it  is  there  said,  in  the  case  of  Ex  parte 
Smith,  A.  and  B.  borrowed  money  fro^oi  C.  on  their  bond — 
B.  becomes  bankrupt-— C.  spied  A.  to  judgment,  and  took 
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him  in  execution  on  a  ca.  ad  sat.,  bnt  discharged  him  on 
payment  of  part.     He  afterwards  preferred  his  petition  to 
the  ChanceHor  to  h'»  admitted  to  prove  his  bond,  against 
the  estate  of  B.   He  was  allowed  to  rrove  for  one  moiety- 
only  ;  but  it  was  said  by  Lord  Harcourt,  Chancellor,  that 
if  B.  had  borrowed  All  the  money  in  which  case  A.  had 
only  been  a  security,  C.  would  have  proved  for  the  whole; 
and  this  case  shows  the  go6d  sense  of  the  rule.     No  in- 
juiy  was  done  to  the  party  bound,  as  in  the  cas0  before 
us.     By  the  act  of  1816,  it  is  decMred  that  a  creditor 
who  has  taken  the  body  of  his  debtor,  may  releaae  him 
with  his  consent,  without  impairing  the  efect  of  hisjadg* 
ment,  and  that  it  shall  not  prevent  him  from  taking  out  a 
ca.  sa.  or  fi.  fa.  at  any  timir  afterwards.    Now,  what  injury 
has  been  done  ?    The  principal  is^  still  liable  to  be  taken. 
No  change  in  his  circumstances  has  been  proven.    For 
aught  that  appears,  he  is  as  able  to  pay  the  debt  now,  as 
when  discharged.     He  may  be  taken  again  to-morrow,  if 
the  securities  require  it,  and  thenthey  would  be  placed 
in  statu  quo,  as  before  the  discharge ;  and  this  is  a  com- 
plete answer  to  the  case  of  the  East  India  Company, 
'  which  has  been  pressed  into  the  service  iu  the  argument. 
There  money  which  had  been  left  by  the  principal  to  dis* 
charge  his  sureties,  had  been  paid  back  to  him,  and  he 
declared  no  longer  a  debtor.     The  money  could  not  be 
regained,  as  here  the  body  may  be.     The  securities  were 
consequently  liable^  and  still  mbre  so  where  their  princi- 
pal had  been  suffered  to  leave  the  country.     As  to  the 
idea  that  time  was  given,  that  of  itself  never  did  operate 
as  a  discharge,  (see  Fulton  vs.  Mathews,  16  Johnson, 433; 
Paine  vs.  Packard,  13  Johnson  174,)  and  jn  one  of  the 
cases,  Shubrick  and  Russell,  the  oblieee  took  additional 
and  collateral  security,  and  even  prolonged  the  time  of 
payment  for  the  additional  security.     Upon  the  wh<de, 
we  ran  see  no  ground  on  whicl^  to  dischat-ge  the  sureties. 
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No  new  contract  has  bfeen  made,  and  no  injury  done  to 
the  sureties.  Motion  gj^anied. 


George  Keckely  ads.  Commissioners   of  Roads  for 

St.  John's  Parish. 

yt  $eems  that  where  a  parish  Ikio  runs  through  a  plantation,  leav- 
ing the  dwelling  house  and  some  of  the  negro  houses  m  onfe 
pariflli,  ,and  the  rest  of  the  negro  houses  in  the  other  pansli, 
that  all  the  slaves  are  bound  to  do  road  duty  in  the  parish 
itvhefein  the  dwelling  house  i*"s  situaled. 

Where  notioe  is  requirM  by  an  ^t  to  be  given,  a  newspaper  nd 
tice  is  not  sufficient,  unless  made  so  by  the  act. 

^rhe  Commissioners  of  Roads  must  give  personal  notice  to  per- 
sons called  Uport  to  do  road  duty  or  to  mafee  return  of  their 
elayes  liaWe  to  do  dotyj  and  tlie  notice  must  prescribe  the  time 
and  place. 

Though  the  act  ol  1825  requires  the  Boards  of  Commissioners  of 
^ach  district  at  their  first  meeting  After  the  passing  of  the  act, 
to  divide  tlieir  respective  parishes  into  as  many  road  divisiops 
as  there  were  Commissioners,  and  to  assign  one  division  to 
each  Commissioner*  who  isauthorized  to callon  the  inhabitants 
of  his  division,  to  make  returns  of  their  slaves  liable  to  do  road 
duty,  yet  they  are  bound  to  obey  the  notice  of  all  the  board, 
should  no  such  divisions  bejiiade,  or  before  .they  be  |naclo^ 

The  suggestion  stated  in  this  case  that  the  relator  had 
under  his  charge  a  plantation  in  Charleston  district,  the 
dwelling  house  of  which  was  situated  in  St.  James'  Pa- 
rish, Goose  Creek.'  That  seven  hundred  acres,  part  of 
fhe  tract,  welre  iii  St.  James'  Goose  Creek,  and  two  hun- 
dred and  fifty  acres  in  St.  John^s,  Berkley.  That  he,  the 
relator,  had  lately  received  notice  from  the  board  of  com- 
missioners from  St.  John's  that  they  had  fined  him  fifty 
SIX  dollars,  and  were  about  issuing  out  an  execution  for 
the  same,  for  not  making  a  return  of  the  number  of  ne- 
groes under  his  management  liable  to  work  on  the  high 
roads.  That  the  relator  has  remonstrated  with  the  said 
Commissioners  against  the  injustice  of  the  fine  and  pro- 
ceedings of  the  Board,  and  received  for  answer  that  thev 
had  no' discretion  or  power  to  rc*consider  the  matter  hv 
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law,  and  that  the  fine  must  bo  paid,  otherwise  the  execu- 
tion would  be  pressed  against  him.  That  under  these 
circumstances  he  had  no  other  mode  o{  redress  left  him 
but  by  an  application  to  the  Court  of  Common  Pleas  for 
a  writ  of  prohibition  to  restrain  the  Commissicmers  afore- 
said from  further  proceedings  in  the  premises.  And  the 
said  relator  gave  the  Court  further  to  understand  that  hj 
the  act  of  the  Legislature  in  1825,  sec,  11th,  the  several 
Boards  ol  Commissioners  throus^hout  the  State  were  di- 
rected  at  their  first  meetiqg  after  the  passing  of  that  act, 
to  divide  their  respective  parishes  into  as  mmy  road  divis- 
ions as  there  might  be  Commissioners,  and  assign  to  ^eh 
Commissioner  one  division  over  which  he  should  have 
the  superintendence.'  That  each  Commi5Sioner  in  his 
respective  Divisicm  is  thereby  authorized  to  call  on  all 
the  inhabit  mts  within  the  same,  to  make  retiimon  oath, 
(if  required)  of  aU  the  male  slaves  belonging  to  them 
and  under  their  care  and  management  between  16  and 
60  years  of  age  at  such  place,  and  within  sueh  time  a$he 
^uUl  appoint.  And  in  default  thereof,  that  sueh  inhabit- 
ant shall  forfeit  and  pay  4  dollars  for  every  such  slave 
neglected  to  be  returned.  A^d  the  relator  further  sug- 
gested that  no  notice  had  ever  beep  giv^n  him  by  any 
person  whatever.  6f  the  time  or  place  wh^re  he  was  to 
make  a  return  as  required  by  the  net,  which  directs  that 
the  Commissioner  of  each  division  should  call  on  the  in* 
habitants  of  the  same  to  make  the  return  at  such  time  or 
at  such  place  as  the  Commissioner  in  each  division  shall 
appoint.  Nor  baa  he  the  relatof  received  otherwise  ai^j 
notification  of,  the  time  or  place  when  and  where  the  said 
return  was  to  be  made,  nor  of  the  person  to  whom  it  was 
to  be  made.  And  the  relator  further  suggests  that  he 
cannot  be  made  liable  to  such  penalty,  as  he  firmly  be- 
lieves  that  from  the  local  position  of  the  plantation  he 
cannot  be  considered  as  an  inhabitant  of  the  Parish  of  St. 
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JoW^3^  Berkley,soastobe  amenable  to  the  Commissioners 
of  the  Roads  for  the  said  Parish.  Wherefore  beprajs  for  a 
writ  of  Prohibition  to  restrain  them  in  the  premises,  &c* 

On  the  argument  the  following  grounds  were  taken  and 
relied  on  by  Eckhard  for  the  relator, 

1st.  That  as  his  Plantation  lay  partly  in  both  parisheBi 
and  some  of  his  negro  houses  were  on  one  side  of  the 
parish  line  in  St»  John's,  and  some  on  the  other  side  ot 
the  line  in  St.  James'  Parish,  to  wit,  six  of  them  in  St^ 
John^s  and  four  of  them  in  St,  James',  his  place  of  resi- 
dence ought  to  privilege  the  whole  and  attach  them  tp  and 
be  considered  as  one  settlement  and  to  he  construed  to  be 
TV'itbin  the  Parish  where  his  dwelling  is  situated,  viz.  in 
St.  James.  Otherwise  he  must  be  distracted  by  dividing 
his  force  of  hands  to  work  in.  both  parishes  at  the  same 
time,  which  was  inconsistent  with  justice. 

2nd.  That  the  act  requires  that  the  Commissioner  in 
whose  division  the  inhabitants  reside,  shall  cottupon 
them  to  make  the  return  upon  oath  of  their  slaves  liable 
to  work  on  the  high  roads  between  16  and  50  years  of 
age  at  such  time  or  place  as  he  the  Commissioner  shall  or 
may  uppointj  and  in  default  of  making  such  return,  the 
inhabitant  shall  be  fined  for  default,  &c.  That  the  Com- 
missioners of  St.  John's  entirely  omitted  or  refused  to 
call  on  him  the  relator  for  the  return  of  his  negroes,  and 
therefore  it  was  contended  he  was  not  liable  to  be  fined% 

Mazyck  ^  Frosty  for  the  Commissioners,  in  reply. 

1st.  They  urged  that  the  law  made  no  provision  for 
the  construction  contended  for  in  the  relator's  first  ground 
of  attacl^ing  the  negro  houses  in  St.  John's  Parish  to  the 
relator's  domicil,  situated  in  St.  James',  and  that  the  geo* 
graphical  lines  of  the  Parishes  only  were  to  govern  them 
in  calling  out  the  negroes  within  their  bounds,  regardless 
of  the  situation  of  the  Planter's  dwelling  house;  conse- 
quently that  the  negroes  inhabiting  the  six  houses  situii- 
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ted  in  St.  John's  Parish,  were  liable;  and  the  relator  ha^ 
incurred  the  penalty  of  the  act  for  not  returning  those' 
that  were  liable  in  that  parish.     Those  situated  in  St. 
James' Parish  thej  disclaimed  any  jurisdiction  over  them. 
2nd.  In  answer  to  the  second  ground  taken  by  the  re"- 
lator  they  argued  that  although  the  term  call  fs  made 
use  of  in  the  act,  yet  it  is  of  very  general  an<f  extensive 
import.     The  act  has  not  defined  whether  this  call  must 
be  in  person  or  in  writing,  or  by  public  notice — ^that  it 
never  was  intended  by  the  act  that  the  Commissioners  of 
the  high  roads  throughout  the  State,  shouldride  like  post 
boys  through  the  State,  and  call  at  every  man's  house  with 
a  Bible  or  Testament  in  his  pocket  to  swear  him  to  the  re- 
turn of  his  negroes  liable  to  work  on  the  high  roads,    ft 
would  be  such  an  intolerable  hardship  that  freemen  would 
not  be  found  to  submit  to  it*    Nor  could  it  have  been  the 
intention  of  the  act  that  the  high  road  Commissioners  of 
the  State,  should  write  notices  to   every  inhabitant  and 
send  them  by  expresses  round  the  country  to  every  inhab- 
itant to  call  upon  him,  or  meet  them  at  some  appointedf 
place  in  order  to  make  their  retiirns.     The  fair  inference 
then,  was,  that  this  caU  upon  the  inhabitants  to  make  their 
returns  must  have  been  intended  to  be  understood  to  be 
in  the  old  accustomed  way  in  use  from  time  immemorial, 
by  public  notice  in  one  or  more  of  the  Gazettes  in  the 
district  or  parish  where  the  parties  reside.    If  this  lat- 
ter mode  should  be  considered  as  the  one  contemplated 
by  the  act,  then  the  Commissioners  of  St.  John's  had 
done  all  that  the  law  required  of  them;  for  the  public  Ga- 
zette was  produced  with  notice  under  the  hands  of  all  the 
Commissioners  of  St.  John's  Parish,  calling  on  the  inhab- 
itants to  come  forward  to  one  of  them,. to  make  their  re- 
turns agreeable  to  law,  and  as  the  relator  omitted  or  refused 
to  come  forward  to  make  such  return,  he  had  himself  to 
blame,  and  must  take  the  consequences. 
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Bay,  J.  who  heard  the  application,  delivered  the  fol- 
lowing opinion :  After  perusing  the  clause  of  the  road 
act  relied  upon,  and  considering  this  case,  I  am  of  opinion 
that  the  act  is  not  so  explicit  and  definite  as  was  to  haye 
been  expected,  when  the  Legislature  were  about  amend* 
tng'the  high  road  system,  and  throwing  all  the  acts  upon 
that  subject  into  one;  for  the  mode  and  manner  of  calling 
upon  the  inhabitants  to  make  their  returns  of  their  ne« 
groes  liable  to  work  on  the  roads  is  certainly  susceptible 
of  the  difTerent  constructions  given  by  the  counsel  for  the 
Commissioners,  and  it  is  difficult  to  determine  with  cer- 
tainty which  was  the  mode  intended  by  the  act.  In  sucU 
a  case,  and  where  there  is  such  ambiguity,  the  best  way 
of  getting  over  such  a  difficulty,  is  by  resorting  to  ancient 
ways  or  immemorial  customs;  for  I  never  caa  bring  my- 
i^elf  to  believe  that  the  Legislature  could  have  intended 
to  impose  so  great  a  hardship  on  the  Commissioners  as  to 
require  them  to  ride  through  the  Districts  or  Parishes,  to 
every  man's  house  to  swear  him  to  his  return,  and  if  not 
at  home  to  call  again  and  again  until  he  could  be  found. — 
To  give  the  words  of  the  act  this  construction  would  pre- 
vent any  man  of  respectability  in  the  country  from  serv- 
ing as  a  Commissioner.  The  next  mode  urged,  was  that 
of  writing  notices  to  every  man  and  sending  them  by  ex- 
presses through  the  country.  This  mode  would  be  nearly 
as  troublesome  as  the  former,  and  as  exceptionable  in 
every  respect.  The  only  mode  of  reconciling  the 
manner  of  calling  upon  the  inhabitants  to  make  their 
returns,  with  the  intention  of  the  Legislature,  is  by  re- 
sorting to  the  old  mode  of  advertising  in  the  public  Ga- 
zettes where  they  are  printed,  or  by  affixing  up  public 
notices  of  the  time  and  place  of  making  these  returns,  at 
the  most  public  and  notorious  places  in  the  country,  where 
no  Gazettes  are  printed;  and  this  has  been  the  practice  in 
the  State  from  time  immemorial,   and  no  inconvenience 
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Las  hhhefto  been  experienced  from  it,  and  I  trust  none 
ifriU  be,  by  a  eontinuance  of  it.  From  this  view  of  the 
case,  I  am  disposed  to  consider  the  advertisement  produ- 
ced in  the  public  Gazette  under  the  hands  of  the  Com- 
missioners of  St  John's  Parish,  ar  good  and  sufficient  no^ 
tice  tinder  the  act — ^as  however  it  appears  that  only  six  of 
the  relator's  negro  houses  are  in  St.  John's  Parish,  and 
four  of  them  over  the  Parish  line  in  St.  James,  the  Com- 
missioners have  no  authority  to  exact  any  fine  bat  for 
those  within  the  lines  of  their  parish.  As  to  tlie  relator'* 
domicil  or  dwelling  house  afTordihg  protection  or  exemp- 
tion to  those  of  his  negroes  over  the  lines  of  St.  John's 
Parish,  the  law  recognises  no  such  protection  or  exemp- 
tion. I  am  therefore  of  opinion  that  the  prohibition 
should  be  refused  as  to  all  (he  negroes  of  the  relator  resi- 
ding in  St.  John's  parish,  but  to  be  extended  to  protect 
^lode  from  fine  residing  over  the  line  in  St.  James' Parish. 

The  relator  appealed  from  this  decision  on  the  follow- 
ing grounds,  viz  : 

Ist.  That  the  Commissioners  for  St.  John's  did  not  di- 
Tide  the  Paridh  into  as  many  roads  and  divisions  as  there 
were  Commissioners  in  conformity  with  the  act  of  1825, 

3nd*  That  the  notice  by  newspaper  was  not  a  compli- 
ance with  the  terms  of  the  act,  and  was  of  itself  insufficient- 

3d.  That  no  notice  was  given  by  the  particular  Commis- 
sioner to  whom  the  division  of  St.  John's  Parish  within 
which  the  relator  was  held  liable  to  road  duty,  of  the  time 
place  or  persons  to  whom  the  return  of  slaves  was  to  be 
made. 

4th.  That  the  relator  Was  not  an  inhabitant  of  St  John's 
Berkley,  but  of  St,  James  Goose  Creek,  and  not  liable 
to  road  duty. 

5tb;  That  negroes  are  liable  to  road  duty  in  the  parish 
}n  \^ich  they  usually  work,  and  not  in  such  parish  as 
ihfff  sleep. 
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CvniA  per  Johnson,  J.  The  fine  imposed  on  the  rela- 
tor to  restrain  the  collection  of  which  was  the  objeet  of 
this  application,  was  for  not  making  a  return  on  oath  of 
the  slaves  belon^ng  to  him  and  liable  to  work  on  the 
roads  conformably  to  the  acts  of  1825,  and  whether  the 
Commissioners  had  or  had  not  partitioned  out  the  roads 
of  the  parish  amongst  the  several  Commissioners,  appears 
to  me  wholly  immaterial  to  the  questions  arising  out  of  it. 
I  can  well  conceive  that  a  knowledge  of  the  number 
and  residence  of  the  hands  liable  to  work  on  the  road 
would  be  necessary  to  enable  them  to  make  an  equitable 
and  judicious  partition,  and  for  the  same  reason  I  incline 
to  think  that  the  advertisement  signed  by  all  the  Commis- 
sioners (if  the  manner  was  legal)  calling  oh  the  inhabit- 
antid  to  make  returns  of  the  number  of  their  slaves  liable 
to  do  road  duty,  would  be  a  sufficient  compliancewith  the 
;act;  for  the  act  expressly  authorises  the  Commissioner  of 
a  particular  section  or  district  to  require  the  returns  to  be 
made  to  such  person  at  such  place,  and  within  such  time 
as  he  shall  appoint.  He  had  then  the  authority  to  direct 
that  it  shotdd  be  made  to  one  of  the  Commissioners  of 
the  Parish  and  the  notice  is  not  the  less  his  act  because 
the  other  Commissioners  were  joined  with  him,  if  indeed 
they  had  made  partition  of  the  roads,  and  the  power  over 
the  section  on  which  it  is  claimed  the  relator's  slaves  were 
liable  to  work,  had  been  assigned  to  an  individual.  The 
case  then  is  resolved  into  the  following  propositions. 

1st.  Whether  the  slaves  ol  the  relator  whose  houses 
are  situated  in  St.  John's  Parish  wers  liable  to  do  road 
duty  in  that  Parish  ? 

2nd.  Whether  the  notice  published  in  the  newspaper, 
calling  on  the  inhabitants  to  make  return  of  their  slaves 
was  sufficient  to  charge  the  relator  ? 

The  Court  being  with  the  relator,  has  declined  expres- 
sing  any  opinion  on  the  first;  but  I  cannot  forbear  to  ex- 
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press  my  own  conviction  that  the  relator  is  entitled  to  hi^ 
prohibition  on  the  first  ground  also.     The  Parishes  of  St. 
John's  and  St.  James.  Goose  Creek,  are  separated  by  an 
ideal  Une,  and  from  the  facts  stated,  it  appears  that  on 
running  it  out  it  is  found  that  his  dwelling  house  and  a  part 
of  bis  negro  houses  are  on  the  side  of  St.  James'  and 
some  of  his  negro  houses  are  on  the  side  of  St.  John's, 
and  it  is  said  that  his  plantation  on  which,  his  negroes  are 
usually  employed  is  on  St.  James',  and  whether  this  ia  or 
is  not  the  case,it  will  serve  as  an  illustr^ion.  Now  I  agree 
that  for  very  many  purposes,  unnecessary  here  to  be  men- 
tioned, a  mere  ideal  line  will  mark  the  residence  of  an 
inhabitant;  but  our  slaves  like  other  chattels  are  in  legal 
contemplation  attendant  on  the  person  of  the  owner,  con- 
sequently his  residence  must  be  theirs.     I  do  not  intend 
to  be  understood  as  laying  down  this  as  a  rule  of  univer- 
sal application.    Public  policy  and  convenience  would  re- 
strain it  when  it  would  operate  injuriously  to  the  public  or 
the  individual;  but  as  applicable  to  the  case  under  conside- 
ration, I  am  unable  to  perceive  any  evil  or.inconvenience. 
The  plantation  of  the  relator  is  entire.    His  dwelling 
house,  negro  houses  and  plantation,  constitute  but  one  es- 
tablishment, of  which  the  dwelling  house  is  the  centre 
and  himself  the  head,  and  his  slaves  are  employed  on  the 
one  side  or  the  other  of  the  line  as  his  necessities  may  re- 
quire; but  the  possession  of,  and  property  in  the  whole  is 
concentered  in  him,  and  partake  of  his  individual  person- 
al identity,  and  his  residence  must  be  regarded  as  the  re- 
sidence of  the  slaves  so  immediately  attached  to  him. 

The  individual  is  not  favoured  by  this  conclusion,  nor 
can  I  perceive  that  the  public  service  will  be  prejudiced 
by  it*  He  is  bound  to  contribute  to  the  public  burthen  in 
that  parish  in  which  he  resides,  and  it  is  certainly  a  con- 
venience not  only  to  him  but  to  the  superintending  Com- 
missioner that  his  hands  should  be  kept  together. 
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Sod.  On  the  secotid  ground  there  is,  I  think,  less  doubt. 
The  act  of  1825  authorises  the  Commissioner  to  caff  on 
the  inhabitants  to  make  their  returns  and  to  designate  the 
time  when,  and  place  where  and  the  person  to  whom  it 
is  to  be  made,  and  imposes  a  heavy  penalty  for  the  neg- 
lect— and  the  mode  adopted  was  to  publish  a  notice  in 
the  newspaper;  but  the  act  does  not  authorise  this  mode, 
and  the  rule  clearly  is  that  a  newspaper  notice  is  not  suf- 
ficient, unless  that  mode  is  pointed  out  by  the  law.  1 
Phil.  Er.  335.  It  is  said,  however,  that  this  mode  is 
sanctioned  by  long  usage,  but  I  am  unable  to  discover  the 
evidence  of  the  fact,  nor  can  I  reconcile  such  a  practice 
to  sound  reasoning  or  good  policy,  especially  in  those 
districts  or  parishes  where  there  is  no  paper  published. 
The  effect  would  be  to  impose  a  penalty  against  which  it 
would  not  always  be  possible  to  guard.  If  notice  in  one 
paper  should  be  held  sufficient,  of  course  it  must  be  so 
in  another,  and  the  inhabitants  would  be  bound  to  watch 
in  all  the  papers  of  the  State,  to  learn  what  was  their  duty 
in  a  mere  neighbourhood  concernment.  This  is  unreason* 
able  and  cannot  be  allowed.  The  mode  prescribed  for 
summoning  the  inhabitants  to  work  on  the  roads  by  a  per' 
sonal  notice  is  convenient,  safe  and  practical — and  I  can 
see  no  good  reason  why  it  should  not  be  adopted  in  rela« 
tion  to  the  returns.  It  is,  therefore,  ordered  and  decreed 
that  a  prohibition  do  issue  according  to  the  prayer  con- 
tained in  the  suggestion  of  the  relator. 

Petition  granted. 
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The  State  vs.  W.  Purse. 

In  an  indictment  for  erecting  or  keeping  a  bouse,  which  is  a 
nuisance  to  the  neighborhood,  two  things  only  are  necessary 
to  be  stated : — 1st.  That  from  tlie  nature  of  Che  establiahnient 
it  may  be  an  annoyance  ;  an  J,  2dly.  That  from  its  situation 
it  has  actually  become  So. 

A  house,  which  GmM  the  purposes  for  which  it  is  osed^  or  the 

situation  in  whidi  it  is  placed,  ma^  not  be  a  nuisanceuDAT 
become  so  by  negligence  m  keeping  it:  wh^n  \\y^\  \^  ^he  gfy«'"^ 
fofpTosecugonL  it  mustheEO  laid  in  the  inmobDMlfc. 

This  indictment  was  tried  in  the  City  Court  of  Charles- 
ton, and  was  in  the  following  woixis : — "  The  Jurors  pre- 
sent, that  William  Purse,  a  resident  of  the  City  of 
Charleston,  on  the  first  day  of  January,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  twenty-six,  at  St. 
Michael's  Alley,  in  the  '^ity  of  Charleston  and  within 
the  jurisdiction  of  this  Court,  unlawfully  and  injuri- 
ously, a  certain  building  called  a  necessary  house,  ber 
fore  that  time  erected  near  and  adjacent  to  the  pub- 
lic street  or  lane,  called  St.  Michaers  Alley,  did  con- 
tinue, and  from  the  firsi  day  oi  January  till  the  day 
of  taking  this  inquisition,  still  doth  continue  the  said 
building,  near  and  adjacent  to  the  public  street  or 
lane,  called  St.  Michael's  Alley,  whereby  the  hous- 
es of  persons  living  in  the  said  street  were  filled  with 
noxious  and  unwholesome  smells  from  the  said  buildings 
and  the  air  was  greatly  corrupted  by  the  stench  of  the 
said  building,  to  the  great  damage  and  common  nuisance 
of  the  inhabitants  residing  in  the  said  street,  and  also  of 
all  persons  along  the  said  street,  going,  passing,  and  re- 
turning, and  against  the  peace  and  dignity  of  the  same 
State  aforesaid." 

A  motion  was  made  to  quash  this  indictment,  and  gran- 
ted by  his  honour,  the  Recorder,  for  the  following  reasons: 

Ths  Recorder.  It  will  be  observed,  that  it  makes  but 
the  single  question,  whether  the  erection  of  such  a  build- 
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fbg  near  the  street,  be,  or  be  not  a  nuisance  f  I  thought 
that  there  could  be  no  argument  in  the  affirmative — ^that 
its  location  alone  Was  harmless,  though  it  might  be  reo* 
dered  otherwise  by  a  variety  of  circumstances,  such  as 
from  its  leading  4o  a  public  exposure  of  the  person,  contra 
bonos  mores ;  by  being  so  badly  built  as  to  overflow,  or 
so  badly  kept  as  to  become  offensive  to  the  passengers, 
ndghbours,  &c. ;  but  as  this  would  constitute  the  gist  of 
the  o&nce,  they  should  have  been  stated  in  the  indict- 
ment,  if  they  were  relied  on.  This  principle  I  thought 
clearly  laid  down  in  the  case  of  the  People  vs.  Sands,  1 
Johns.  78;  and  in  the  following  cases,  decided  by  our  own 
Courts;  State  vs.  Wilson  &  Strange,  2  Const.  Rep.  MiUs 
Ed.  13^,  when  it  was  held,  that  whatever  was  necessary  to 
warrant  a  conviction  must  be  alleged  in  the  indictment — 
^  felonice,  murdravit  in  itiurder:  felonice  cepit  et  aspor- 
tavit  in  Itffceny.  So  in  the  State  vs.  Rustling,  2  Nott  & 
M'Cord,  560,  in  every  indictment  for  a  particuliir  offence 
the  manner  of  its  commission  should  be  accurately  stated. 
So  in  the  State  vs.  Wimberly,  January  term,  1816,  it  was 
held  that  the  special  manner  of  the  whole  fact  should  be 
set  forth  in  the  indictment  with  such  certainty  that  the 
offence  may  judicially  appear  to  the  Court,  So  in  Bro- 
bant,  ads.  State,  January  teem,  1825,  the  Court  say,  it 
is  proper  when  there  is  any  doubt  about  the  manner  in 
which  the  offence  was  committed,  to  lay  as  many  counts 
in  the  indictment  as  will  embrace  all  the  variety  of  cir- 
cumstances. As  this  indictment  contained  not  one  circum- 
stance which,  in  my  opinion,  constituted  an  ofifence,  I 
thought  it  my  duty  to  quash  it. 

Pdigru^  attorney-general,  appealed,  aind  moved  to  re- 
verse the  judgment  of  the  Recorder,  on  the  ground  that 
the  indictment  did  sufficiently  set  out  the  office. 

CcBi A  per  Nott,  J.  I  concur  with  the  Recordter  in 
opinion,  that  whatever  is  necessary  to  constitute  the  Of- 
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fence  Aiifit  be  set  out  in  the  indictnumt ;  but  it  does  not 
appear  to  me  to  be  strictly  ftppltoMe  to  this  ease.  Hie 
erection  lof  any  buiUiikg  whidi,  fiio&i  its  disa^^eaUe 
odoQT  or  noxious  efiorilt,  is  offenstve  or  wiwholesQiiiey 
niftjr  be  It  nuisance,  4  Blk.  Com.  167;  1  Russell,  4S&^  ; 
9  Coke,  57  ;  but  whether  it  actnaUy  is,  or  is  not  so,  must 
depend  upon  eSroomstanees*  A  house  that  would  be  • 
nuisance  in  one  place,  wiH  not  be  so  in  another.  Thus, 
for  instaube,  it  is  sajd  that  a  brew  house,  glass  bouse^ 
dhawUer's  'shqy,  or  stye  for  swine,  set  up  in  sneii 
part  of  a  town  as  to  incommode  the  neigUborhood^ 
are  nuisances,  d  Baeon  Tit^Nuisanee  A.  But  neither  of 
di^se  would  be  mfisances,  if  erected  in  the  country,  or 
such  paM  of  a  town  that  nobody  would  be  atooyed  by 
them.  It  appears  Co  me,  therefore,  that  two  thingfi  only 
are  necessary  to  constitule  the  offence*'  t*ii^t,  that 
from  Ae  nature  of  the  estabiisfament,  it  may  be  an  annoy- 
ance ;  and,  secondly,  that  from  its  situation  it  has  adualtjf' 
become  so.  l%ose  two  things,  therefore,  is  all  that  are 
/  neeessaiy  to  set  out  in  the  indictment.  A  house,  which 
from  the  purposes  for  which  it  is  used,  or  the  situatioiiia 
which  it  is  placed,  may  not  be  a  nuisance,  may  become 
so  from  the  ne^^gdnt  end  filthy  state  in  which  it  is  kept, 
and  when  that  is  the  ground  for  prosecution  it  must  be 
laid  in  the  indictment.  The  allegation  in  the  present  in* 
j  stanceJs,  that  the  defendant  has  erected  a  building  (which 
^  must  be  necessarily  more  or  less  offensive)  in  such  a  part 
of  the  town  as  to  incomnu>de  all  the  neighborhood.  It  is 
not  because  it  is  negligently  kept  that  it  has  become  so ; 
but  that  however  it  may  be  kept,  the  effect  would,  from 
tbe  situation  in  ¥^ich>it  is  placed,  be  thesame«  It  was, 
th^dfiore,  a  <)ue8tiQn  for  the  Jury  to  determine,  and  not 
for  the  Court ;  smd  that  appears  manifestfrtmn  the  ground 
of  defence  veiled  on  in  this  Court.  It  is  sttd,  thatihe 
residence  of  the  defendant  is  in  a  tUckly  settled  part  of 
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the  town,  wliere  it  is  impoBsible  for  him  to  erect  such  a 
buflding  on  an^  part  of  his  lot,  but  that  some  of  his  neigh- 
bours must  be  offended ;  and  that  he  could  select  no  spot 
less  inconvenient  to  them  than  the  one  which  he  has  cho- 
sen. CSuatering  together  in  a  crowded  town,  B^ce88aItt7 
brings  with  it  m^nj  inconvehiences — aM»ftl<^nig  -ff/^pi^^ 
chworous  servants,  ^  cjjingjsfaildi:^,  are  sometimes 
a  gre$t  annoyance ;  but  these  are  the  penalties  which  a 
person  must  pay  for  a  dty  life.  Much  also  depend?  upon 
habit  and  education.  The  narrow  lanes  and  streets  of  a 
town  are  offen«iye  to  a  person  who  has  always  been  ac«* 
customed  to  th^  free  and  unconfined  air  of  the  coni^try  •— 
Cven  die  fashionable  etiquette  of  a  town  is  irl|:some  to  a 
person  wbp  has  been  ace^stomed  to  indulge  in  tbia  lami*- 
liar  and  uarestraiaed  intercourse  of  a  country  life.  What, 
1iieief<Mre,  would  be  a  masance  to  cfne  peraon,  would  be 
no  i9c<»ivenjience  to  another*  What  would  be  a  nuisao^e 
i^  one  sitifotion  of  life,  would  in  another  bje  the  neeessa- 
ty  result  of  a  combination  of  cireumstanees  not  to  be 
4VoJ4od.  Ihese  are  coosideiations  which  nwt  geneirail- 
1^  constitute  a  part  of  every  ^^  of  this  sort.  Now, 
whether  the  defendants  in  this  case  has  been  guilty  of 
unnecessarily  erecting  a  bidding  in  a  situation  wht<^  is 
oflknsive  toa  neighborhood,  or  whether  the^conveni- 
eiice  which  they  experijence  is  the  necessary  result  of 
cireqmstaniups  which  are  beyond  bis  coptroul,  is  the  ques* 
tlon  submitted  forconsideraiipii,  and  that  is  a  questioin 
whi^  belonged  to  the  Jury  to  deteimine,  and  not  ^  the 
Court-    I  am  of  o^nioin,  therefore,  that  the 


ouriit  to  be  reversed,  and  the  cause  tried  on  its  merits. 

JudgmefU  rever$ed. 
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PeYtoit  and  others  ts^  Smith  and  othere. 

Words  of  perpetuity  or  inheritance  are  not  necessary  in  a  devise 
to  convey  a  fee  in  real  estate. 

A  devise  of  "  my  plantation  to  W.  S."  gives  a  fee. 

The  act  of  1824,  which  enacts  "  that  no  words  of  limttation  shall 
htretfier  he  necessary  to  convey  an  estate  in  fee  simple  hy  de-     "" 
vise,"  is  not  retrospective,  but  a  declaratory  act. 

In  general  the  Legislature  cannot  prescribe  and  establish  a  new  i 

rule  and  give  it  a  refroq)ective  operation,  but  where  the  rule  i 

is  unascertained  and  unsettled,  it  belongs  to  the  Legislature  to  / 

ascertain  and  settle  the  law,  and  from  necessity  such  a  law 
must  operate  both  prospectively  and  retrospectively. 

This  was  ah  action  of  trespass  to  try  title  to  a  Planta* 
tion  on  Slanns  island,  in  the  District  of  Colletofi. 

The  right  of  property  tamed  on  the  construction  of 
the  following  clause  in  the  will  of  Edward  Wilkinson, 
deceased,  viz.  '^  My  plantnUion  on  Slanns  IdanSj  I  de- 
viae  to  my  cousin^  William  Smith  ''  If  this  devise  gave 
a  life  estate  onlj  ta  Wm.  Smith,  the  plaintiffs  were  ent^ 
tied  to  recover;  if  it  conveyed  a  fee  simple,  the  defend- 
ants were  entitled  to  the  land. 

The  facts  were  found  hy  special  verdict,  and  Hug£b  J. 
who  tried  the  cause,  gave  judgment  for  the  plaintiff,  and 
this  was  a  motion  to  reverse  Jiis  judgment. 

Fofd  4r  De  Saussure^  for  %e  motion. 

Petigru,  Attorney  General,  contra. . 

Curia  per  Johnson,  J.  The  only  question  involved  in 
this  case  was  settled  by  the  judgment  of  the  Court  in 
Dunlap  vs.  Crawford  2,  M^Cord's  Chan- 171,  and  I  onty 
use  it  now  for  the  purpose  of  expressing  more  fullj  than  I 
then  did  the  reasons  which  induced  me  to  concur  in  that 
judgment. 

Until  the  organization  of  this  Court,  in  Dec.  1825,  the 
Chancellors,  sitting  as  a  Court  of  Appeals,  had  exclusive 
and  final  jurisdiction  in  all  matters  of  Equity  cognizance. 
And  Judges  of  the  Law  Courts  sitting  as  an  Appellate 
Court  under  the  name  of  the  Constitutional  Court,  held 


APRIL  TERM.  477 

like  cogoizauce  of  all  cases  arising  at  Law.  As  might 
have  been  expected  the  two  Courts  occasionally  dif- 
fered,, and  amongst  other  things,  on  the  question  now 
before  us. 

In  Hall  vs.  Goodwjn  and  Moore,  2  M^Cord,  383,  de- 
cidedin  May,  1820,  the  Constitutional  Court  held,  that 
a  devise  of  lands  without  words  of  inberitanc  or  perpe- 
tuity,  vested  only  a  life  estate;  and  the  case  of  Jenkins 
rSf  Clement  and  Deas,  Harper's  Eq.  Rep.  73,  decided  in 
1824,  the  Court  of  Appeals  in  Equity  ih  the  construction 
of  a  clause  in  this  identical  will,  expressed  in  pre- 
eisely  the  same  terms  with  that  now  under  consideration, 
held  unanimously,  that  the  devise  passed  a  fee,  although 
there  are  no  words  of  perpetuity  or  inheritance,  and  laid 
down  the  rule  broadly  that  a  general  unqualified  devise 
of  lands,  vested  a  fee  simple.  The  two  Courts  were  at 
variance  on'  several  other  important  points  of  law,  and 
the  rights  of  parties  depended  more  upon  the  tribunal  be- 
fore which  they  were  investigated,  than  any  settled  rule. 
This  was  an  evil  growing  out  of  this  double  system  of 
jurisprudence,  and  was  too  grievous  to  be  long  borne  by  the 
community,  and  the  legislature  as  a  partial  remedy,  un«t 
dertook  by  the  Act  of  Dec.  1824  to  fix  a  rule  and  declare 
the  law  in  most  or  all  of  the  questions  on  which  the  two 
Courts  had  difered.  By  the  1st  sec.  of  this  act  it  is  en-. 
aeted,  *^that  no  words  of  limitation  shall  hereafter  be  ne- 
cessary to  convey  an  estate  in  fee  simple  by  devise,  but 
every  gift  of  land  by  devise,  shall  be  considered  as  a  gift 
in  fee  simple,  unless  such  a  construction  be  inconsistent 
with  the  will  of  the  testator  expressed  or  implied." 

It  is  agreed  on  all  sides  that  in  the  construction  of 
wflls  made  Subsequently  to  this  act,  the  rule  of  construc- 
tion presented  by  it  is  imperative,  but  the  controversy 
here  arises  out  of  the  circumstance  that  this  will  was  ex- 
ecuted,  and  that  the  testator    died  long  before    the 
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passing  of  the  act,  and  it  is  considered  diat  its  appUcatioD 
to  this  will  would  give  the  act  «  retrospective  operation* 

There  is  nothing  in  the  terms  of  the  act  itself  which 
shows  that  it  was  intended  so  to  operate,  and  I  concede 
fullj  the  principle  that  in  general  the  legislature  cannot 
prescribe  and  establish  a  new  rule,  and  give  it  retrospec- 
tive aperatbn.  But  I  apprehend  that  where  the  rule  is 
unascertained  and  unsettled,  it  belongs  to  the  legislature 
to  ascertain  and  settle  the  law,  and  that  from  necessity 
such  a  law  must  operate  both  prospectirelj  and  retro- 
spectively, (a.) 

The  case  under  consideration  will  illustrate,  I  think, 
the  existence  and  the  necessity  for  gueh  a  princi|ile.  The 
will  of  the  testatpr,  Edward  Wilkinscm,  contains  amongpA 
other  things  the  following  devise,  viz.  ^^  My  plantation 
on  Slanns  Island,  I  devise  to  my  .cousin,  Williain  Smith,'' 
and  the  question  is,  whether  the  devise  took. a  fee  am- 
I^,  or  a  life  estate  only.  Before  the  act  of  lflS4,  the 
rule  which  prevailed  in  the  Courts  of  Equity  gave  bim 
the  fee  simple,  and  that  which  obtained  in  the  Courts  of 
law  a  life  estate  only.  The  respective  Courts  were  equals 
}y  suftt'cme  and  independent  iu  their  respective  depart* 
ments,  and  each  were  governed  by  their  own  rules,  but 
there  was  no  common  rule.  The  law  of  the  land  was  ua* 
settled  and  unascertained,  and  the  act  of  1824  was  iioto- 
riously  intended  for  that  purpose.  It  is  the  fiat  of  the 
people  acting  through  their  representatives,  as  umpire 
between  the  clashing  opinions  of  the  two  Coerts,  and 
must  therefore  be  permitted  to  operaie  not  as  a  new  rule, 
originating  in  the  act  itself,  but  ap  a  rule  ef  the  eomnoD 
law. 

I  was  myself  one  of  those  who  concurred  in  the  rule  j 

down  in  the  case  of  Hall  vs.  Goodwyn  i|nd  Moore, 


Ca.)^ideante  Hall  vi|.  Goodwyn,  442,  and  Boatwiighft  vs. 
¥maty  489. 
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tOkd  my  assent  to  the  opinion  expressed  in  that  case,  was 
founded  upon  mature  reflection,  and  upon  the  fullest  con* 
viction,  that  it  was  in  strict  conformity  with  the  settled 
rules  of  law,  bor  has  any  thing  which  has  since  occurred 
satisfied  my  judgment  that  I  was  mistaken.  But  the  cif- 
eumstances  under  which  the  act  was  passed,  and  the  noto- 
rious iaet  ^that  it  was  intedded  to  secure  a  uniformity  of 
decisions  in  the  different  Courts,  leave  no  douht  that  it 
was  intenided  as  a  declaratory  law;  and  liowever  confi- 
detnt  1  may  have  been  in  my  own  opinions,  I  am  constrain- 
ed to  yield  to  this  htg^  authority,  and  I  do  so  with  the 
less  reluctance,  from  a  knowledge  of  the  truth  on  which 
the  opinions  of  the  Chancery  Courts  was  founded,  that 
where  a  limited  estate  was  intiended  to  be  devised,  it  is 
almost  if  not  universally  expressed  in  aj^ropriate  terms, 
and  the  evil  if  que  should  arise  6ut  of  it,  will  be  very  lim- 
ited in  extent.  ' 

lliis  condusibh  is,  I  think,  warranted  by,  or  rathei^neces* 
sarilj  grows  out  of  the  cases  of  Taylor  vs.  Gibson,  and 
Rose  vs.  Dianlel,  3  M'Cord  451.'  There  the  question 
was  whether,  when  the  statute  of  limitations  had  com- 
menced to  run,  the  intervening  disabilities  of  infancy  in  a 
case  of  trespass  to  try  titles,  would  avert  its  operation. — 
In  the  case  of  Rose  and  Daniel  which  had  come  up  some 
years  before,  the  Court  held  that  it  would,  but  in  the  sub- 
sequent case  of  Faysoux  vs.  Prather,  1  Nott  &  MXord, 
296,  that  decision  was.reversed  by  three  Judges  to  two, 
and  one  absent  whose  known  opinion  was  with  the  minor- 
ity. At  a  subsequent  period,  and  when  the  Constitution- 
al Court  consisted  of  six  judges,  the  old  case  of  Rose  vs. 
Daniel,  and  ease  of  Gibson  vs.  Taylor,  both  came  up  on 
the  some  question,  and  the  Court  being  equally  divided 
w^e  unable  to  pronounce  any  judgment,  and  they  remain- 
ed on  the  docket,  when  the  act  of  1824,  above  referred 
to,  was  passed,  which  also  contains  a  clause  declaring  that 
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thereafter  the  statute  of  limitations  should  not  be  consiro* 
ed  to  defeat  the  rights  of  minors,  when  the  statute  bad 
not  barred  the  right  in  the  lifetime  of  theancestor,  &c.  and 
when  the  cases  came  on  to  be  tried  before  this  Court,  the 
rule  originally  laid  down  in  the  case  of  Rose  vs.  Daniel^ 
and  in  conformity  with  the  act  was  adopted,  and  the  rea- 
sons given  are,  that  the  divisions  of  the  Court  rendered 
the  law  uncertain,  and  the  act  was  declaratory  of  what  the 
law  was;  and  that  a  different  determination  would  drive 
the  Court  to  the  necessity  of  adopting^  a  different  rule  for 
the  cases  under^onsideration,  and  those.which  ttig&t  af- 
terwards arise. 

Now,  regarding  the  case  of  Hall  vs.  Goodwyn  and 
Moore  as  binding  on  the  Courts  of  Law,  a  different  rule, 
as  has  before  been  shewn,  prevsdled  in  the  Courts  of 
Eqiiity,  which  rendered  the  law  uncertain;  so  that  it  stood 
precisely  in  the  same  situation  with  the  question  in  the 
cases  of  Gibson  vs.  Taylor,  and  Rose  vs:  Daniel,  and  all 
the  reasons  which  operate  to  give  effect  to  the  act  in  one 
instance,  apply  with  equal  fotce  to  the  other. 

I  am,  therefore,  of  opinion,  that  the  motion  in  this  case 
should  be  granted,  and  that  the  poStea  should  be  deliver- 
ed to  defendant.  Judgment  reversed. 


Stains  vs.  Shaw. 


The  City*  Ck>Qrt  of  Charleston  has  not  jurisdiction  over  offenders 
for  bringing  Free  Negroes  into  the  City  of  Charleston,  contra- 
ry to  the  Act  of  1823,  prohibiting  their  being  brought  into  the 
State. 

The  defendant  was  indicted  in  the  City  Court  of 
Charleston,  for  bringing  a  free  negro  into  the  State  con- 
trary to  the  act  of  1823.  The  defendant  was  the  Captain 
of  a  vessel  which  sailed  from  New-Hapshire,  and  entered 
the  port  and  city  of  Charleston  with  a  negro  cook  on 
board. 
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tMrkCy  for  the  defendant,  objected  to  the  jurisdiction 
t)f  the  City  Court  on  the  ground,  that  the  only  Court 
"(irhich  had  jurisdiction  of  the  matter  was  the  Circuit  Court 
of  the  district,  the  offence  having  been  consummated  in 
the  district,  as  soon  as  the  vessel  crossed  the  district  line 
without  the  city,  before  the  defendants  entry  into  the  city. 

Holmes,  contra. 

Under  the  charge  of  the  Recorder,  the  defendant  was 
convicted,  and  this  was  a  motion  to  quash  the  indictment 
in  arrest  of  judgment,  or  for  a  new  trial,  on  the  ground 
taken  before  the  Recorder. ' 

Curia  per  Johnson,  J.  The  defendant  entered  the 
harbour  of  Charleston  through  the  ordinary  ship  channel, 
and  therefore  passed  the  boundary  of  the  State  before  he 
entered  the  corporate  limits  of  the  city,  and  hence  it  is 
concluded  that  the  offence  was  complete  before  he  enter- 
ed the  city,  and  that  as  the  jurisdiction  of  the  City  Court 
is  limited  to  cases  arising  within  the  city,  consequently 
it  had  not  jurisdiction  of  the  case. 

The  jurisdiction  of  the  Circuit  Court  being  general, 
and  that  of  the  City  Court  limited  prima  facie  the  case 
belonged  to  the  former,  and'  the  question  will  therefore 
be  more  conveniently  considered  by  inquiring  into 
the  grounds  on  which  it  is  claimed  for  the  latter  (the 
City  Court.) 

The  act  of  1818,  confers  on  the  City  Court  "jurisdic- 
tion of  the  Court  of  General  Sessions,  in  all  cases  of  mis- 
demeanor, assault  and  battery,  arising  unthin  the  cUy  of 
Charleston]'^  and  supposing  the  offence  charged  in  this 
indictment  to  hie  a  misdemeanour  within  the  meaning  o( 
the  act,  the  question  is  raised,  whether  in  point  of  fact 
the  offence  was  committed,  or  in  the  terms  of  the  9ct, 
arose  within  the  city  ? 

The  act  of  1823,  which  created  this  offence,  declares, 

^'  that  it  shall  not  be  lawful  for  any  master  or  captain  of 
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any  vessel  to  introduce  or  bring  into  the  limiia  of  thi^ 
State  any  free  negro  or  person  of  colour,  as  a  passenger^ 
or  as  €Ook>  steward,  or  in  any  other  capacity  on  board  of 
such  vessel,  &c,  and  inflicts  a  penalty  of  $100  for  the  first 
ofience«  Now  it  is  apparent  that  this  oflence  was  as  fully 
consummated  when  the  vessel  was  off  Fort  Moultrie,  a, 
point  within  the  State  and  without  the  city,  as  if  she  had 
anchored  and  landed  the  negro  at  Bacon's  bridge,  the 
head  of  the  Ashley  river  navigation,  and  consequently 
the  offence  was  committed  and  completed  without  the 
limits  of  the  city,  and  the  jurisdiction  of  it  belonged  to 
the  Circuit  Court. 

By  the  rules  of  the  Common  Law,  one  charged  with  an. 
offence  against  the  State,  must  be  put  oD.his  trial  in  the 
county,  (or  to  use  a  language  more  applicable  to  the  state 
of  things  here,)  in  a  Court  having  jurisdiction  of  the 
offence,  and  over  the  territory  where  it  was  committed  ; 
and  although  a  rigid  adherence  to  it  was  productive  of  so 
much  inconvenience  in  particular  cases,  that  the  parliament 
of  England  found  it  necessary  to  make  many  exceptions, 
yet  the  Court,  if  it  had  the  power,  would  not  be  inclined 
to  do  so  in  a  case  in  which  all  the  reasons  of  the  general 
rule  would  apply. 

The  foundation  of  the  rule  is  the  supposed  facilities 
which  a  Jury  of  the  vicinage  have  in  investigating  and 
ascertaining  the  tmth  of  the  facts,  and  although  in  the 
present  case  it  would  not  apply  with  all  its  force,  yet  in 
laying  down  a  rule  upon  the  subject,  we  must  have  a 
view  to  its  general  operation.  If,  for  instance^  the  negra 
in  question  had  been  brought  or  introduced  into  the  State 
through  the  north-western  boundary  of  Pendleton  Dis- 
trict, and  had  found  his  wa>  into  the  city  by  traversing 
the  intervening  space,  ^  distance  of  more  than  250  miles, 
and  if,  as  I  suppose,  the  offence  was  completed  when  he 
crossed  the  boundary,  no  one  will  deny  that  the  reasons 
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of  the  rule  would  apply  ;  and  although  the  ciieumstances 
may  differ  when  he  enters  over  the  har  in  view  of  the 
city,  the  principle  is  the  same. 

The  rule  is  the  same  even  in  offences  that  are  in  their 
nature,  in  some  degree,  transitory,  and  is  a  matter  of 
substance  and  not  of  form  merely.  The  Common  Law 
allows  of  but  one  exception,  or  rather  modification  of  this 
rule,  and  that  is  the  case  of  goods  stolen  in  one  county, 
and  carried  by  the  thief  Into  another ;  and  this  exception 
I»'o<^eeds  on  the  principle  that  the  legal  possession  of  the 
stolen  goods  still  remains  in  the  owner,  and  every  mo* 
ment's  continuance  of  the  trespass  or  felony,  in  legal  con- 
templation, amounts  to  a  new  capture  and  asportation ; 
but  in  the  case  under  consideiation  the  offence  consists 
in  one  act — the  introducing  or  bringing  a  free  negro,  &c. 
into  the  State  ;  and  althougli  it  may  be  repeated,  it  is, 
from  its  nature,  incapable  of  a  continuation ;  for  the  act 
imposes  oo  penalty  for  using  or  employing  him  when  he 
is  within  the  State.  For  the  doctrine  on  the  subject  of  the 
Venue— see  1  Chit.  Crim.  Law,  146-177. 

Jurisdiction  of  the  case  is  also  claimed  for  the  City 
Court,  as  being  derived  from  the  act  of  1820,  and  I  will 
now  proceed  to  consider  the  foundation  of  that  claim. 

That  act  prohibits  the  bringing  into  the  State  of  any 
free  negro,  or  mulatto,  by  land  or  water,  and  imposes  a 
penalty  of  $500  on  all  persons  offending  against  it,  and  to 
be  recovered  by  action  of  debt,  or  by  bill,  plaint,  or  in- 
formation, in  any  Court  of  Record  having  jurisdiction  of 
the  amounV*  The  act  of  1823,  on  which  this  indictment 
is  founded,  is  amendatory  to  this  act,  but  makes  no  alter- 
ation as  to  the  mode  of  proceeding,  or  on  the  subject  of 
jurisdiction ;  and  I  agree  with  the  counsel  opposed  to  the 
motion,  that  they  are  to  be  taken  together  and  construed 
as  one  act,and  that  if  the  City  Court  had  jurisdiction  under 
the  act  of  1820,  it  is  not  taken  away  by  the  act  of  1823^ 
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All  experience  shows  that  there  is  a  continued  effort 
by  Comts  ol  subordinate  and  limited  jurisdiction  to  ex- 
tend their  power  beyond  their  legitimate  limits ;  and  thai 
that  inclination  is  forced  on  them,  rather  by  the  ceaven- 
ienee  of  suitors  than  by  any  di^esition  of  the  Courts 
themselves,  is,  I  think,  very  aj^parent.  But  be  the  eause 
what  it  may,  the  necesnty  exists  of  imposing  a  restraint 
on  this  gradual  and  imperceptible  ext^uion  of  power,  and 
this  necessity  has  given  rise  to  the  rule  that  these  powers 
should  be  determined  by  a  rigid  construction  or  imf^'ea^ 
tion. 

It  has  been  before  shown  that  the  City  Conrt  had  not 
jurisdiction  under  the  act  of  1618,  which  limited  it  to  the 
limits  of  the  city,  nor  is  it  expressly  conferred  by  the  act 
of  1820 ;  but  it  is  claimed  for  it,  as  bemg  a  ^^  Court  of 
Record,  having  jurisdiction  of  the  amount^' — so  diat  it  is 
dearly  an  effort  to  extend  by  construction  the  territorial 
jurisdiction  of  the  Court  in  consequence  of  having  juris- 
diction  over  the  amount ;  and  by  the  same  course  of  rea- 
soning, the  Court  might  entertain  cases  of  any  description 
to  the  amount  within  their  jurisdiction,  wherever  they 
might  originate,  notwithstanding  the  restraints  imposed 
by  the  act  defining  its  powers. 

Again — the  Court  of  Equity  has  jurisdiction  both  over 
the  territory,  and  of  the  amount,  and  being  a  Court  of 
Record  might,  according  to  the  argument  for  the  same, 
and  even  stronger  reasons,  claim  the  right  to  entertain  a 
prosecution  under  this  act.  But  no  one  will  pretend  that 
it  ought  to  be  allowed.  The  jurisdiction  of  that  Court  is, 
by  its  organization  ahd  proceedings,  confined  to  other 
subjects  of  liti^tion,  and  cannot,  therefore,  be  extended 
to  this. 

The  legislature  may,  it  is  true,  authorize  the  venue  to 
be  laid,  in  any  territory  or  jurisdiction  within  the  limits 
of  the  State ;  but  when  they  create  an  offence  without 
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referring  it  to  aparticular  jurisdiction  or  territorial  limits, 
the  Common  Law  rule^  must  prevail.  The  venue  must 
be  laid  in  the  district,  and  the  cause  tried  in  the  Court 
having  jurisdiction  of  the  offence  and  over  the  territorj 
where  it  was  committed.  The  motion  to  quash  the  in- 
dictment is  therefore  granted. 

Indtctment  quaahed. 


SpEsrcisR  John  Man  vs.  Lowden^  assignee  of  P.  Cohen. 

Where  the  defendant  had  taken  the  benefit  of  the  Insolvent  Deb- 
tor's Act,  in  a  snit  by  the  plaintiff,  he  cannot  again  be  held  to 
bail  for  the  same  deot,  unless  the  affidavit  contains  a  specific 
chacge  of  fraud  in  making  his  assignment. 

At  the  suit  of  the  plaintiff,  the  defendant  had  taken 
the  benefit  of  the  Insolvent  Debtor's  Act,  and  this  was 
an  action  brought  on  that  judgment.  The  defendant  was 
held  to  bail,  on  the  ordinary  aTidavk  of  the  amount  due. 
He  moved  to  set  aside  the  arrest  on  the  ground  of  the 
former  discharge.  By  the  fifteenth  clause  of  the  act  it 
is  prdvided  that,  ^4n  case  it  shall  at  any  time  after  the 
discharge  of  such  petitioner,  appear  that  any  such  debtor 
did  conceal  atiy  part  of  his  estate,  and  not  make  a  full  sur- 
render and  delivery  thereof,  such-  debtor  shall  not  be 
entitled  to  the  benefit  of  this  act,  &c."  The  plaintiff 
offered  io  shew  for  cause  against  the  discharge,  that  the 
defendant  had  not  assigned  all  his  property. 

Bat,  J.  who  heard  the  application,  discharged  the  de- 
fendant, and  this  was  a  motion  to  set  aside  that  decision. 

Cross ^  for  the.  motion. 

Lance,  contra. 

CvBixper  NoTT,  J.  This  case  presents  a  single  ques- 
tion on  which  the  opinion  of  the  Judge  below  must  be 
supported,  without  going  into  a  consideration  of  the  sev- 
eral grounds  made  in  the  brief.     By  the  fifteenth  clause 
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of  the  act  it  is  provided  that,  ^^  in  ease  it  shall  at  any  time 
after  the  discharge  of  such  petitioner  appear  that  anj- 
such  debtor  did  conceal  any  part  of  bis  estate,  and  not 
make  a  full  surrender  and  delivery  thereof,  such  debtor 
shall  not  be  entitled  to  the  benefit  of  this  act,  ^c."^'  It  is 
not  provided  in  what  manner,  the  fraud  is  to  be  made 
to  appear,  nor  by  what  process  the  party  accused  is  to  be 
deprived  of  the  benefit  of  the  act. — But  there  certainly- 
must  be  some  evidence  of  the  Tact.  In  the  present  case 
there  was  no  charge  that  the  defendant  had  concealed  any 
part  of  his  estate,  or  that  he  had  not  made  a  full  surrender 
and  delivery  thereof.  It  is  a  simple  affidavit  in  the  usual 
form,  annexed  to  the  writ,  stating  that  the  defendant  is 
indebted  to  the  plaintiff  in  the  sum  therein  mentioned. 
Instead  of  being  subject  to  an  arrest,  on  an  ordinary  affi- 
davit to  hold  to  bail,  there  ought  at  least  to  have  been  a 
specific  charge  oi  fraud,  to  have  authorized  such  a  pro- 
cceding ;  and  that  inference  may  be  di*awn  from  the  first 
clause  cf  the  act,  where,  after  requiring  the  debtor  to  de- 
liver up  all  the  goods,  choses  in  action,  &c.  contained  in 
his  schedule  within  six  months  after  his  discharge,  it 
goes  on  to  provide  that,  "  in  case  any  such  debtor  shall 
neglet  or  refuse  to  do  so,  within  the  time  aforesud,  it 
shall  and  may  be  lawful  for  the  said  Justices,  upon  the 
application  upon  oath  of  the  said  assignee,  or  assignees, 
again  to  remand  the  said  debtor,  or  debtors,  to  prison, 
there  to  remain  unless  good  cause  shall  be  shewn  to  the 
contrary,  &c" 

I  am  of  opinion  that  there  was  not  sufficient  cause 
shewn  for  arresting  the  defendant,  and  that  he  was  there- 
fore  properly  discharged.  Motion  refused. 
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City  Council  vs.  A.  W.  King. 
Same  vs.  Henry. 

Where  a  person  is  sued  by  the  City  Council  of  Cliarle^ton,  for  the 
penalty  for  retailing  without  a  license,  in  the  City  of  Charles- 
ton, the  Recorder  has  jurisdiction  of  the  case,  if  the  ofience  is 
committed  within  the  City,  whether  the  defendant  resides  in 
the  City  or  not. 

By  the  Act  of  1223,  the  penalty  must  be  sued  for  by  the  City 
"Council,  and  a  qui  tarn  is  not  necessary. 

Where  a  person  is  in  the  habit  of  using  only  initials  for  his  chris- 
tian name,  and  was  90  indicted,  and  it  was  proved  that  he  was 
so  known  and  called  himself,  and  the  fact  whether  he  was  so 
known  is  put  in  issue  and  the  Jury  convicts  him,  the  Court 
will  not  interfere  on  that  ground. 

A  man  may  take  whatever  name  he  pleases,  and  if  he  by  his 
own  conduct  renders  it  doubtful  what  his  real  name  is,  the 
fanlt  is  his,  and  he  must  take  the  consequences. 

In  the  suit  by  the  City  Council  for  the  penalty  for  retailing,  a  cit- 
izen of  the  town,  though  one  of  the  corporators,  is  a  compe- 
tent witness. 

This  was  a  suit  on  the  part  of  the  City  Council  oi 
Charleston,  against  the  defendant,  for  selling  spirituous 
liquors  within  the  City,  without  a  license,  contrary  to  the 
Ordinance;  penalty  $200. 

The  defendant  plead  in  abatement,  that  his  name  was 
aot  A,  W.  King,  but  Alexander  King.  To  this  plaintiffs 
teplied  that  be  was  as  well  known  by  one  name  as  the 
other,  which  was  proved.  The  defendant  adduced  no 
evidence,  and  his  counsel  contended  that  the  initials  of 
a  name  were  no  christian  name,  and  that  defendant  must 
be  sued  by  his  christian  name. 

The  Recorder  overruled  the  plea,  as  defendant  bad 
himself  given  A.  W.  King  as  his  name,  and  as  it  was  not 
proved  that  A.  W.  was  no  christian  name,  nor  indeed 
whether  the  defendant  was  or  was  not  a  Chris- 
tian. Upon  this  expression  of  his  opinion,  Cruder,  for 
the  defendant  obtained  leave  to  plead  the  general  issue. 
One  Moses  was  theD  called  as  a  witness,  to  prove  the 
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fact  of  retailing.  Cruger  objected  to  his  competency  oil 
the  ground  of  his  being  one  of  the  corporators  for  whose 
benefit  the  suit  was  instituted.  The  Recorder  overruled 
the  objection,  stating  the  rule  to  be  that  when  a  corpo- 
rator is  incompetent  on  account  of  interest,  it  must  be 
one  of  a  personal  kind,  such  as  a  right  of  co.nmon,  &c.; 
but  where  only  a  corporate  interest  was  in  question,  like 
the  present,  from  which  he  could  not  receive  the  smallest 
pecuniary  advantage,  the  witness  was  competent,  and  the 
objection  must  go  to  his  credit. 

The  acts  of  retailing  were  then  proved.  The  defend* 
ant  objected  that  the  suit  should  have  been  Qui  Tarn. — 
The  Recorder  overruled  the  objection,  and  the  jury  found 
for  the  plaintiff.  In  the  case  of  Henry,  the  fact  of  re- 
tailing was  proved  by  the  City  Marshal  who  released  his 
interest.  Defendant  kept  a  store  in  Charleston,  where 
the  jretailing  took  place.  How  long  he  resided  there  was 
not  proved.  A  motion  was  made  for  a  nonsuit,  on  the 
ground  that  the  Cit^  Cxmncil  could  not  maintain  their 
suit  in  the.  City  Court,  or  in  their  own  name,  as  thfe  action 
should  have  been  Qui  Tarn;,  and  secondly,  because  the 
residence  of  th^  defendant  was  not  proved. 

Tlie  first  objection  the  Recorder  overruled  for  the 
Icasons  stated  by  hiip  on  a  similar  motion  in  the  case  of 
the  City  Council  vs.  Bartless,  April  Term,  1826.  The 
second,  he  also  overruled  as  he  had  before  done  in  other 
tases,  because  he  thought  that  in  the  prosecution  of  of- 
fences against  the  bye-laws  of  the  Corporation,  the  Re- 
corder under  the  act  of  1801  had  jurisdiction,  whether 
the  defendant  did  or  did  not  reside  within  the  City,  pro' 
vided  the  offence  was  committed  within  the  limits,  for  the 
restriction  of  residence  appeared  by  that  act  to  be  con- 
fined to  suits  for  money  arising  on  contracts  express  or 
implied,  and  not  for  a  breach  of  the  bye-laws. 
The  Jury  also  found  for  the  plaintiff  in  this  case. 


APRIL  TERM.  4«& 

The  cases  were  now  taken  up  to  this  Court  on  tbe 
grounds  made  before  the  Recorder. 

Oruger^  for  the  appeal. 

Hdig^  contra. 

CvBiA  per  CoLcocK,  J.  In  this  case  the  Court  concur 
with  the  Recorder  and  the  motion  must  be  refused.  The 
question  of  jurisdiction  has  long  since  been  settled  in 
the  case  of  the  City  Council  vs,  Samuel  Miller,  decided 
at  the  January  sitting  of  1822.  As  to  the  objection  to 
the  form  of  action^  that  is  completely  put  to  rest  by  the 
act  of  1823,  which  declares  that  the  penalty  shall  be  re** 
covered  by  the  City  Council.  The  act  gives  to  the  city 
Council  power  to  pass  any  ordinance  or  ordinances  impo- 
sing penalties  on  retailers  of  spirituous  liquors.,  without 
license,  and  then  adds,  and  '^  to  reco^nM*  the  s^e  in  the 
City  Court,  or  other  Court  h^^^f^SB^^k^f  the  a- 
mount  of  the  penalty  or  fmsiffPrr    ^HiitHbrefore, 

the  doctrine  of  .the  common  W^.^W  Vp.f^WMyy^^^*^'^"^ 
for  it  will  not  be  contended  m¥\nk  B^p8n[(m%^ay  not 
direct  a  mode  of  recovery  vffY^^^Wll4|<ftt  V^ed  in 
common,  nor  can  it  be  seriou^j^aidtnat  iti^^^  of 
any  importance  in  whose  name  tn^ffll|pf1&Troiight. 

On  the  ground  of  misnomer,  there  is  perhaps  some  room 
for  doubt;  but  I  think  that  as  the  matter  was  put  in  issue 
whether  the  defendant  was  known  by  the  name  of  A. 
W.  King,  and  had  not  in  fact  so  called  himsetf,  and  the 
jury  have  so  found,  the  verdict  ought  not  to  be  disturbed. 
And  further  enquiry  by  the  Court,  as  to  any  legal  view 
of  the  subject  is  precluded.  It  surely  will  not  be  contend- 
ed here,  that  a  man  may  not  take  any  name  he  pleases, 
and  if  he  by  his  own  conduct  renders  it  doubtfut  what  his 
real  name  is,  the  fault  is  his,  and  let  the  consequences 
be  also  his.  But  in  truth  I  know  no  law,  nor  do  I  see 
anv  reason  why  a  Oian  may  not  take  the  letters  A.  W.  for 

his  first  name,  or  as  it  is  generally  called,  his  christian 

J  8 
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name;  lor  as  there  is  no  union  here  beH*'een  Church  and 
State,  and  no  obligation  on  parents  to  baptize  their  chil^ 
dren,  this  name  may  be  as  often  changed  as  the  patrony- 
mic, and  although  we  know  that  letters  are  usually  the 
initials  of  a  name,  yet  if  a  person  uses  them  and  them 
only,  it  is  difficult  to  perceive  how  his  real  name  can  be 
known,  for  if  he  is  sued  as  Alexander  William,  he  may 
say  they  mean  Andrew  William,  or  any  other  name  which 
may  begin  with  those  letters. 

It  only  remains  then  to  examine  the  objections  which 
were  made  to  the  competency  of  the  witnessea.  I  begin 
with  that  which  rested  on  the  ground  of  their  being  citi- 
zens of  the  town,  corporators,  and  I  think  I  am  within 
bounds  when  I  say  that  the  doctrine  on  this  subject  has 
been  explicitly  declared  in  a  dozen  or  more  opinions  de- 
livered by  myself.  That  cases  can  be  found  which  sup- 
port the  doctrine  contended  for  by  the  defendant  is  read- 
ily admitted,  but  the  doctrine  has  of  late  years  under- 
gone a  very  great  and  beneficial  change,  and  the  distinc- 
tion between  an  interest  in  the  question,  and  an  interest 
in  the  evept  of  the  suit,  between  a  positive  and  direct, 
and  a  remote  or  possible  interest  is  now  well  established. 
Experience  has  proved  that  it  is  better  to  admit  all  the 
evidence  which  can  be  had,  rather  than  exclude  that 
which  is  liable  to  some  objection,  and  therefore  a  mere 
bias,  however  strong,  is  not  sufficient  to  exclude  a  wit- 
ness. If  the  objection  which  I  am  now  considering, 
were  to  prevail,  all  the  City  ordinances  which  impose 
penalties  would  be  at  an  end — for  who  could  be  witness- 
es ?  But  there  are  cases  without  number  in  which  the 
point  has  been  determined;  See  Phillips,  38,  and  the  au- 
thorities there  collected.  And  in  addition  to  those,  I  re- 
fer more  particularly  to  the  cases.  Falls  &  Smith  vs. 
Belknap,  1  Johns.  486;  Corwein  vs.  Hames,  1 1  Johns.  76; 
and  Bloodgood  vs. of  Jamaica,  12  Johns,  285. — 
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In  this  last  case  the  objection  was  to  a  magistrate  sitting 
in  a  case  where  one  was  sued  qui  tarn  for  retailing  liquors 
ill  the  town,  the  penalty  being  given  to  the  poor.  It  was 
held  that  though  the  Justice  was  an  inhabitant  of  the 
town,  his  interest  was  too  remote  and  contingent  to  afford 
a  valid  objection  to  his  trying  the  cause.  As  to  the  ob- 
jection to  the  City  Marshal,  that  was  certainly  removed 
by  the  release  which  he  made. 

HuoEB,  J.  who  was  sitting  for   Mr.  Justice  Johnson,  ^ 
absent  from  sickness,  concurred. 

NoTT,  J.     I  am  of  opinion  that  the  plea  in  abatement 
ought  to  have  been  allowed;  in  other  respects  I  concur 

Motion  refused. 


J.  W.  C1.ARK  vs.  Thomas  Crbitzburgh,  John  S.  Liksseh, 
JoHK  Kennedy  and  James  Nelson. 

To  support  an  action  for  a  libel,  (lie  plaintiff's  name  need  not  be 
mentioned  in  the  writing,  it  is  sufficient  that  therQ  is  a  des- 
cription of  him,  by  which  he  may  be  known. 

The  plaintiff,  in  the  month  of  March,  1824,  being  the 
owner  of  a  drove  of  cattle,  employed  one  John  Thornton 
to  slaughter  them,  and  sell  the  beef  in  Charleston  market* 
On  the  SOth  March^  Thornton  issued  the  following  ad 
vertisement : — "  Fresh  Beef  in  Market.  My  fl-iend  hav- 
ing brought  in  a  drove  of  very  superior  Kentucky  cattle, 
and  the  butchers  refusing  to  give  cost  for  them,  I  have 
(rather  than  see  the  stock  sold  below  their  real  value) 
consented  to  butcher  them,  and  offer  them  in  the  market, 
at  stalls  No.  27  and  45.  The  citizens  and  shippers  will 
find  it  to  their  advantage  to  call  and  see  for  themselves, 
as  they  will  get  far  better  beef,  and  at  a  lower  price  than 
usual.     John  Thornton,  March  SOth." 

On  the  next  day  the  defendants  published  the  follow- 
ing:— "^Fellow-citizens,  observing  a  piece  in  this 
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morniDg^s  Mercury,  signed  ^^  John  Thornton/'  who  wi^ 
vertises  fresh  andcheap  Kentucky  beef,  at  stalls  Nos.  2T 
and  45,  at  reduced  prices,  and  stating  his  beef  superior  to 
what  we  have,  and  at  a  lower  rate,  it  is  false !  Concern^ 
ingthat  the  butchers  (as  he  vulgarly  calls  them)  would 
not  give  a  fair  price  for  his  friend's  cattle,  and  he,  a  oobler^ 
would  undertake  to  butcher  them,  and  impose  themurraiit 
beef  on  our  community  as  fresh  and  good,  it  can  be  prov- 
ed that  these  fresh  cattle  have  been  dying  a  natural  death 
as  fast  as  possible  since  they  arrived  at  this  market,  and 
our  butchers  would  not  have  any  thing  to  do  with  such 
sort  of  trash,  as  they  are  permanent  victuallers,  and  not 
transient,  as  Mr.  Thornton  and  his  friend,  who  make  their 
appearance  but  once  a  year,  and  then  wish  to  poison  the 
people  of  this  city  with  their  unwholesome  meat.  If  the 
comndssioners  look  into  this  business,  they  would  prose- 
cute the  offenders  and  do  the  good  citizens  justice.  Also, 
it  is.  well  known  to  most  of  the  drovers  who  furnish  .this 
market  from  Kentucky^  that  when  their  cattle  are  fresh 
and  in  good  order,  they  get  generous  prices  for  their  stock, 
or  they  would  not  take  the  trouble  of  driving  them  re- 
peatedly to  this  market,  and  return  home  satisfied. — 
(Signed,)  Many  Victuallers.  Charlesten,  March  30th, 
1824." 

On  this  publicati(m,  the  plaintiff  brought  an  action,  ou 
the  case  for  a  libel  against  the  defendants,  who  were 
butchers  in  Charleston. 

It  was  proved  that  the  advertisement  complained  of  as 
libellous  was  published  by  the  defendants,  and  that  the 
charges  against  Clark's  beef  was  untrue.  The  commis- 
sioners of  the  market  bad  examined  into  the  matter,  and 
had  made  a  publication  favorable  to  his  beef.  Many  of 
the  witnesses  knew  Clark  as  concerned  with  Thornton, 
really  as  the  owner  of  the  cattle,  they  being  butchered  by 
Thornton  for  Clark.     The  beef  was  good,  and  the  sale  of 
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it  much  injured  by  the  publication  of  the  butchers.  It 
was  cheaper  than  that  of  the  butchers.  . 

The  defendant  moved  for  a  nonsuit  on  the  ground,  that 
the  description  of  the  individual  Alluded  to  in  the  adver- 
tisement of  "  Many  Victuallers,"'  as  Thornton* sfriendy 
was  so  vague  that  extrinsic  evidence  was  inadmissible  to 
shew  who  was  the  person  meant. 

His  honour,  Mr.  Justice  Waties^  granted  the  nonsuit, 
assigning  the  following  reasons : 

Waties,  J;  Jt  is  with  reluctance  that  I  grant  a  nonsuit 
in  this  case,  as  I  do  not  like  to  withdraw  the  evidence 
from  a  Jury ;  but  the  ground' on  which  it  is  moved  for, 
appears  to  me  to  requirent. 

The  action  is  brought  for  a  libel  on  the  plainti£f,  but  be 
is  not  named  in  it,  nor  is  he  described  in  any  way,  whicli 
obviously  points  him  out  as  the  person  intended*  The 
libel  charges  ^' John  Thornton  said  hi$  friend  with  wish- 
ing to  poison  the  people  of  the  city  with  their  unwhole- 
some meat ;"  but  it  is  not  dbewn  that  the  application  of 
his  '^friend"  was  understood,  by  the  public  to  mean  the 
plaintiff,  Clark.  No  witness  has  said  that  he  so  under- 
stood it,  and  1  think  this  essentially  requisite  to  support 
the  action. 

The  mischief  of  a  libel  consists  in  designating*^  plain- 
ly the  person  who  is  the  object  of  it,  as  to  expose  him  to 
public  odium  or  ridicule;  but  the  application  of  the 
"  friend  of  Thornton,"  could  not  be  considered  as  exclu- 
sively appliicable  to  Clark,  for  Thornton  may  have  had 
other  friends ;  and  it-  is  an  important  fact,  testified  by 
him,  that  the  butchers  frequently  accused  one  Randolph^ 
(who  was  concerned  with  him,)  as  well  as  Clark,  for 
forestalling  the  market,  which  made  the  allusion  more 
ambiguous. 

It  is  to  be  regretted,  that  instead  oi  this  action,  the 
plaintiff  had  not  brought  a  special  one  on  the  case>  for  it 
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is  fully  proved  that  be  had  sustained  material  injury  from 
the  unwarrantable  and  malicious  combination  of  the  de- 
fendants. 

Petigru  Sjc  Harper^  fbr  the  plaintiiF,  now  moved  to  set 
aside  the  nonsuit.  The  case  should  have  been  submitted 
to  the  Jury.  There  was  iio  doubt  upon  the  evidence,  as 
before  the  Caurt  below,  that  the  libel  was  published  ma- 
liciously of  the  plaintiff,  and  that  he  had  been  injured  ; 
and  extrinsic  evidence  was  competent  to  shew  who  was 
the  person  meant  as  the  friend  of  Thornton.  No  libel 
can  be  so  vague  that  it  may  not  be  rendered  certain  by- 
averments  and  proofs.  The  description  is  certain,  though 
the  name  is  not  mentioned.  Suppose  a  person  publish  that 
a  certain  man  is  a  thief,  and  afterwards  say  he  meant  a  cer- 
tain person  by  name,  may  not  his  declarations  be  given 
in  evidence. 

De  Sau8sure  ^  Laryce^  for  the  defendants.  It  was  not 
sufficient  to  charge,  that  the  piaintiiF  wished  to  sell  mur- 
rain beef,  but  it  must  be  charged  that  the  act  was  done ; 
and  as  the  defendants  prevented  it,  it  was  no  libel. — 
1  Com.  Dig.  393,  P.  (14);  2  Esp.  89,  101;  3  Black. 
Comm.  126  ;  Phil.  Ev.  97 ;  4  Com.  1004. 

CuRiAjier  Johnson,  J.  The  ground  upon  which  it  is 
understood  the  nonsuit  in  this  case  proceeded,  was,  that 
there  was  nothing  in  the  paper  writing  declared  to  be  li- 
bellous, which  pointed  out  the  plaintiff  as  the  person  al- 
luded to  under  the  appellation  of  the  ^^  fnend  of  John 
Thornton,''  and  the  total  absence  of  any  proof  aliunde 
that  be  was  intended  to  be  designated  by  that  tenn.  In 
the  argument  here,  the  counsel  opposed  to  the  motion, 
have  further  contended  that  it  is  so  uncertain  as  to  be  in- 
capable of  being  rendered  so  by  evidence  aliunde;  and 
they  refer  to  a  class  of  cases  collected  in  Com.  Dig.  title 
Action  on  the  Case  for  defamation,  E.  (14.)  in  which  the 
general  rule  is,  that  if  words  are  uncertain  and  cannot 
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designate  a  particular  person,  no  averment  shall  raake 
them  actionable;  as  if  one  say  of  three  witnesses,  dne  of 
you  is  perjured,  none  of  them  shall  have  an  action,  be- 
cause of  the  impossibility  of  asceilakiing  which  one  is 
meant.  But  I  believe  it  never  has  been  doubted  that  if 
an  individual  is  pointed  at,  either  by  signs,  paintings,  or 
descriptions .  he  who  can  bring  himself  within  them,  may 
maintain  an  action;  and  the  universal  rule  is  that  if  the 
person  can  be  ascertained  it  is  wholly  immaterial  wheth- 
er he  be  described  directly  or  indirectly.  As  if  one  say 
to  a  servant  "  thou  ser^'est  a  traitor,"  the  master  shall 
have  an  action.  So  if  one  say  ^^  this  baker  hath  perjur- 
ed himself,"  A.  a  baker  shall  have  an  action  with  an 
averment  that  the  speaking  was  of  him.  (Com.  Dig.  Tit. 
Action  on  the  Case  for  defamation,  E.  14.) 

So  much  for  the  rule;  we  will  now  consider  of  the  evi- 
dence. The  witness,  John  Thornton,  leaves  no  doubt  as 
to  whom  he  alluded  in  the  printed  advertisement  of  the 
20th  March  by  the  appellation  of  ^'my  friend."  It  states 
unequivocally  that  it  was  the  plaintiff  who  brought  the 
cattle  to  market,  and  at  whose  request  he  consented  to 
butcher  them  and  offer  them  for  sale.  The  supposed  li- 
bel or  publication  is  professedly  a  direct  reply  to  Thorn- 
ton's note,  and  it  appears  to  me  that  there  can  be  as  little 
doubt  that  the  person  of  the  plaintiff  was  as  well  desig- 
nated by  the  terms  Mr.  Thornton  and  his  friend^  as 
Thornton  was  himself.  The  evidence  appears  to  me  to 
be  plenary;  but  if  it  admitted  of  a  doubt  the  Jury  ought 
to  have  been  charged  with  the  fact. 

There  is  another  view  of  this  subject.  The  last  count 
in  the  declaration  lays  a  per  quod^  the  plaintiff  was  hin- 
dered from,  and  lossed  on,  the  siile  of  his  beef.  This  was 
a  special  injury  sustained  by  the  plaintiff,  and  whether 
.the  defendants  designed  iter  not  as  an  injury  to  him, the 
act  was  unlawful  and  thev  are  answerable  for  the  conse- 
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quences.  I  would  compare  it  to  the  case  of  one  Ijingia 
wait  to  beat  an  enemy,  and  by  mistake  he  faHs  upon  a 
friend  and  beats  him;  now  here  it  13  very  clear  that  it  would 
be  no  answer  to  an  action  hronght  by  the  fhend  that  the 
injury  was  intended  for  another. 

Nonsuit  set  aside. 


Joseph  &  Daniel  Blake  vs,    F.  G.  De  LiEssELiNEy 

Sheriff  Charleston  District. 

Every  ground  of  appeal  oui^ht  to  b:>  so  distinctly  stated,  tliat  the 
Court  may  at  once  see  the  point  ^liich  it  is  called  upoii 
to  decide,  otherwise  the  Court  does  not  feel  itself  bound  to  de- 
cide any  question  raised  under  such  indefinite  specifications. 

If  the  tenant  consents  to  the  landlords  impounding;  i;oods  distrain- 
ed on  the  premises,  a  person  who  rescues  them  cannot  make 
that  objection  when  sued  for  the  rescue. 

There  is  no  fixed  period,  after  which  a  person  may  not  distrain 
goods  on  the  premises  for  rent  in  arrcar;  nor  will  a  prior  dor- 
mant execution,  take  the  money  in  preference  to  the  distress. 

■ 

If  the  execution  had  been  levied  before  the  distress,  or  even  if  it 
had  been  issued  before,  and"  had  been  in  active  operation,  it 
might  have  been  otherwise. 

In  an  action  for  a  rdscue  by  the  landlord  who  has  distrained  the 
jroods.  thoue:h  he  cannot  recover  interest,  as  a  matter  of  course, 
yet  the  jury  may  make  the  rate  of  interest  the  measure  of 
damages. 

The  Court  havini^  allowed  interest  by  its  judgment  on  special 
verdict;  judgment  ordered  to  be  set  aside  unless  the  plaintifi 
release  the  inteiest. 

The  facts  in  this  case  were  stated  by  the  following  spe- 
cial verdict  of  the  jury. 

"  We  find  that  Humphrey  Courteney  was  tenant  to 
William  Blake,  of  a  certain  house  and  lot  in  meeting 
street,  in  the  Tity  of  Charleston,  for  several  years  prior 
to  the  9th  June  1823;  that  the  said  William  Blake  duly 
made  and  executed  his  last  will  and  testament,  wherein 
he  devised  the  said  premises  to  the  plaintiffs,  as  tenants 
in  common,  and  on  the  9th  June  aforesaid,  departed  this 
life,  leaving  the  said  will  in   full  force,  and  unrevoked: 
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tliat  the  said  H.  ConrCenay  eonliiiued  on  the  said  premir 
ses  ^  tenaiitHiQ  th)»  plaiiitil^  under  ddmiae  bnm  the  said 
yftxk.  Bkke^  at  the  yearly  rent  of  £120,  pAyaUe  quarter- 
ly^ of  whkik  said  refit  the  stun  |.     ■  ■  principal,  and  of 

$ f(M*  interest,  (aeoordieg  tethe  agreement  betweev 

the  Mid  H.  Courten^y  and  th^  pk^iniiffi,)  making  a  total 
of  ifiOon  77,  on  the  1«t  April,  1814,  wtd  dae  and  in  arrear 
from  the  said-.H*  GourtHiay  to  the  plaintifs.  And  the 
Jury  fqrither  «nd  thai  ^  the  Idth  day  of  April,  1821, 
Thomas  Parker,  the  ingnHy  eenstitotpd  altomey  for  the 
ptaintift,  duty  executed  a  waifnmt  61  distress,  and  duly 
tq^nted  John  Bonner,  a  deputy  of'  the  sheriff^  the  ba^ 
liff  of  the  plaintiffii  in  that  behalf,  on  the  14th  Apiril,  dis- 
trained onaQthe  goodaandchattds,  stock  i6  trader  aadfiA^ 
iiitiure  of.Aesaid  H.  Couiienay  on  tte  demised  pSreausesi 
which  were  duly  appraised,  and  witii  the  oonseni  ef .  the 
said.  H.  Courtenay  impounded  on  the  premises,  being  the 
dwelling  holise  of  the  said  H,  Gourtenay.  And  the  Jury 
further  find,  that  on  the  16fh  Aprit,  in  tiie  year  lastafore- 
said,  Williaqi  Wigbtssan  entered  i^  a  judgment  in  the 
office  of  the  Clerk  of  the  Cpnrt  eif  Common  Pleas  for 
Charleston  District,  for  the  suit  of  |S8,S68,  and  pn  the 
same  day  took  ont  an  execution,  and  lodged  the  same  in 
the  office  of  the  defendant,  then  being  sheriff  of  Charles- 
tcni  District,  and  that  the  said  goods  and  chattels,  stock  in 
trade,  be.  aO'beiag  inipounded  and  in  the  custody  of  the 
bailiff  aforesaid,  the  said  defisndint  notwithstairiing  he 
was  notified  that  th^  said  goods  were  seined  and  impound- 
ed under  a  warnmt  ef  disUess,  and  was  warned  if .  he  did 
take  the  said  goodf  and  ehatteb,  steek  and  famiture  oat 
of  the  possession  of  the  said  beitiff^  he  wodd  do  se 
against  the  assent  oi  the  plaintHft,  atnd  only  by  fi^tce  of 
his  official  pow^  and  at  his  perily  d!id<aevertbelS8s  on  the 
leth  Apiilt  levy  on  the  said  g^ods,  stock  and  furmture, 
and  iodk  the  same  out  of  the  custody  of  th^  said  bailiff, 

K  S 
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and  on  the  8th  day  of  Mby  ensuing,  did  sell  the  said  goodsv 
stock  in  trade,  and  furniture,  under  tke  execution  and  le- 
vy aforesaid^  the  nett  proceeds  of  which  sale  amounteiC 
to  the  sum  of  $3276  77.  And  the  jury  further  find  that 
previous  to  the  levy  aforesaid,  the  amount  of  one  year's 
rdnt  was  tendered  to  the  agent  of  the  plaintiffs,  as  a  full 
satisfaction  of  their  claim  for  rent,  which  was  refused,  hut 
the  said  sum  has  never  been  paid  into  Court.  And  the- 
Jury  also  find,  that  the  said  dcrfendant  having  been  served^ 
with  a  rule  to  shew  cause  why  an  attachment  should  not 
issue  against  him  for  not  having  paid  the  said  sum  of 
$3276  77  into  Court,  shewed  no  sufficient  cause  against 

^he  said  rule,  and  on  the day  of 182-,  and  or- 

der  for  an  attachment  to  issue  was  made,  but  the  said  de* 
fendant  confessing,  that  he  had  otherwise  appropriated 
the  money,  and  had  not  the  means  to  raise  the  sum,  the 
attachment  was  not  enforced  against  him.  And  the  jurors 
further  find,  that  evidence  was  produced  (subject  howev* 
er,  to  legal  exceptions,)  by  whichit  appears  there  were 
other  judgments  and  executions  dian  that  of  Wm.  Wight* 
man  remaining  on  record^  apparently  unsatisfied,  to  a 
much  larger  amount  than  the  whole  proceeds  of  the  pro* 
perty  levied  on  under  the  distress;  which  said  judgments 
and  executions  were  prior  to  the  distress  warrant  and 
judgment  of  Wm.  Wightman,  but  of  these  prior  execu- 
tions, there  were  none  which  had  been  renewed  and 
lodged  in  the  office  of  the.  sheriff  of  the  said  district 
within  a  year  and  a  day  previous  to  the  distress  warrant 
and  levy  aforesaid.  Under  this  statement  of  facts,  if  the 
Court  shall  be  of  opinion  that  the  plaintiffs  had  no  right 
to  distrain  for  more  than  one  yearns  rent,  or  having  a  right 
to  distrain  for  the  whole  amount  of  r6nt  in  arrear,  if  the  I 

Court  shall  be  of  opinion  that  the  executions  offered  in 
evidence  werfc  legally  admissible,  and  that  they  have  a 
prior  KeV)  on  the  said  goods,  then  we  find  for  the  plain- 
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MiSs  five  buB^red  9&d  fourteen  dollars  twenty  eight  cents, 
being  the  anount  of  .one  year's  rent,  with  interest  irom 
the  date  of  the  sole,  ^bderthe  execution.  If  the  Court 
.shall  decide  that  the  fdaintiSs  are  entitled  thereto.  Or 
irom  the  date  of  the  order  for  the  attachment,  or  without 
interest  as  the  Court  shall  determine.  But  if  the  Court 
shall  be  of  opinion  that  the  plaintiffs'  distress  for  {he 
vwhole  amount  of  rent  in  arrear,  is  legal,  and  that  the  exe- 
cutions offered  in  evidencfe,  either  were  inadmissible,  or 
bieing^admissible  have  no  prior  lien  or  right  against  the 
plaintiflb  distress,  then  we  fipd  for  the  plaintiffs  three  thou- 
sand two  hundred  and  seventy  six  dollars  and  seventy 
^ven  ceiits,  the  nett  sales  of  the  goods  distrained  upon 
and  sold  by  the  defendant,  as  single  damages,  with  or 
without  interest,  as  in  the  cafe  of  the  one  year's  r^nt,  is 
above  found  by  the  Jury." 

On  motion  of  Grimkej  judgment  was  entered  up  for 
ihe  plaintiffs  on  the  special  verdict  for  the  sum  of  ^276 
T7,  with  interest  thereon  from  Sl^t  April,  1821,  and  costs 
/>{  suit;  and  judgments  under  the  statute  against  the  de- 
iendant  for  triple  damages  and  costs. 

From  the  judgment  of  the  Circuit  Court,  the  defend- 
,ant  appealed  on  the  grounds, 

1.  Thatunderthe  facts  found  by  the  special  verdict, 
the  plaintiffs  ought  to  have  been  nonsuited. 

2.  That  at  all  events  the  plaintiffs  were  entitled  only 
to  one  year's  rent,  which  was  tendered  to  them. 

3.  That  as  one  year's  rent  was  tendered  to  them,  they 
were  not  entitled  to  interest  tberoon. 

4.  That  the  plaintiffs  were  not  entitled  to  triple  dam* 

ages. 

Curia  p^r  Nott,  J.  The  first  ground  relied  on  in  this 
case  is  too  general  to  afford  the  party  any  prospect  of  suc- 
cess. Every  ground  of  appeal  ought  to  be  so  distinctly 
stated,  that  the  Court  may  at  once  see  the  point  which 
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they  are  called  upon  to  decide,  and  wifliout  sueh  specift* 
^calioii  we  do  aot  coorider  c^uraelyes  boiiad  to  deeide  any 
question  which  may  be  raJ8ec|  out  of  so  genefal  and  un- 
defined a  chargf^.  In  the  ivginievt  it  haa  i>een  eontead- 
ed'thatthe  bailiff  had  no  ri^  to  imppond  <he  goods  on 
"the  premises  and  therefor^  t)|e  defendant  eouM  not  be 
guillj  of  f|  teseous  in  taking  them  away,  but  to  that  it  is 
fUfficienI  to  say,  lihatif  the  tenmteonsenfed^tt  does  not 
)ie  |n  fhe  month  of  the  defendant  to  rdse  the  objection. 

With  regard  to  the  second'fuestion,  there  does  not  ap- 
pear to  be  any  fixed  period,  after  wimh  a  penon  may  not 
distrain  for  rent  in  arrear.  In  the  case  of  Bnithwaitc 
vs.  Cooksey,  it  was  held  that  a  person  m^  disftrmn  fer 
all  the  rent  d^e  for  six  yealw;  1  H.  Black,  465.  In  th^ 
ease  ex  parte  Grove  1  Atk.  104,  the  party  dulrained  fc»r 
twelve  years  rent^  although,  it  wndisaRpWed  on  another 
ground,  it  did  not  appear  that  the  length  of  time  would 
have  been  a  bar.  Numerous  other  cases  m^t  be  addu^ 
ced  to  the  same  elfeet.  If  the  exetrntion  had  been  levied 
before  the  distress,  it  m%ht  have  bee&otherwise,  or  even 
if  it  had  been  issued  before,  and  had  then  been  in  active 
operation;  but  a  dormant  execution,  Aoagh  it  might  be  en- 
titled to  money  properly  received  (>n'a  jniiior  exeeutioix 
cannot  sanctify  a  levy  otherwise  illegil. 

If  the  rent  of  one  year  had  been  id^to  which  the  plains 
tifis  were  entitled,  they  would  not  havebe^n  entitled  to 
interest  after  having  refiised  to  accept  the  principal  when 
tendered  to  them,  but  as  they  were  authorized  to  distrain 
for  all  the  rent  ifi  arrear,  which  was  more  than  the  whole 
value  of  Ae  goods  distrained,  they  were  entitled  to  a 
lull  remuneration  for  the  damages  which  they  sust»ned 
by  the  rescous.  And  althougli  strictly  they  are  not  enti- 
fled  to  interest,  yet  the  Jwy  might  make  the  rate  of  inte^ 
rest  the  measure  of  dam^es.  And  if  they  had  done  so, 
I  think  it  must  have  been  allowed  by  the  Court:  but  I 
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|do  not  think  that  interest  follows  as  a  mat tet  of  course* 
and  therefore  cannot  be  allowed  on  this  verdict.  I  ilttr 
al0O  of  ofxinton^hat  undef  the  statute  the  ptatntiff  is  eii^ 
titled  to  treble  damages.  But  as  the  plaintiff  has  enter- 
ed up  his  judgment  on  the  bptnion  of  the  iudge  below, 
forthe  interest  allowed  on  the  damages,  the  judgment 
must  be  set  aside  unless  the  plaintiff  will  remit  that  part 
of  it;  in  which  case  it  may  remain  undisturbed. 

Judgment  revised  nisi. 


Wti«LiAM  Walton,  Assignee,  ts,  John  Oswald. 

4 

Where  a  defeoUant  is  in  the  prisQn  housda  under  Ca.  Sa.  and  he 
is  discharged  by  the  plaintiff  it  releases  tho  surely  to  the  pri- 
son bouncte. 

The  discharge  to  release  t(ie  surety  need  not  be  gi  writing. 

A  direction  from  the  plaintiff,  l^^  his  agent,  to  Uie  sheriff  to  9tay 
froceidinf8  against  the  defienddan^,  who  is  In  the  prison  bounds, 
18  asoliicientautbQrify  to  the  sheriff  to  discharge  thedefen^bmt. 

• 

1*fais  was  an  action  of  d6bt  on  a  Prison  Bounds  Bond. 
l%e  declaration  set  forth  that  the  plaintiff,  as  surviror 
pi  Wflliara  Walton  &  Co.  on  the  first  of  June,  1818,  in 
Colleton^  District,  recovered  a  judgment  against  Wra. 
YoungMood,  and  afterwards,  on  the  25th  January, 
1823,  issued  a  Ca.  Sa.  under  which  Youngblobd  was  ar- 
rested, and  on  the  12th  of  April,  1833,  the  defendant,  as 
his  surety  for  the  bounds,  signed  the  bond  upon  which 
this  action  was  brought.  The  allegation  of  the  breach  of 
the  condition  of  the  bond  was  admitted  by  the  plea  of  the 
defendant,  who  justified  under' a  licence  from  the  plain- 
tiff, which  was  denied  by  the  replication,  and  upon  this 
point  Aejmrties  joined  issue.  The  plaintiff's  case  being 
admitted  by  the  pleadings,  the  defetidant  proved  by  the. 
sheriff  of  Colteton  District  that  in  consequence  of  a  tet- 
ter dated  the  17th  April,  1823,  froip  Robert  Martin,  as  at- 
torney of  Aiken,  (the  real  plaintiff)  fiirecting  him  as 
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sheriff  to  ^^stay  proceeding  in  WaUon^s  case,^^  be  di»* 
charged  Youngblood  from  arrest,  under  the  act  of  1815; 
but  he  produced  no  writing  she\i^iDg  that  Youngblood  con- 
sented to  this  discharge,  but  the  witness  slated  that  kp 
had  done  so  orally.  The  defendant  also  offered  to  go  in- 
to evidence  to  shew  that  Youngblood  was,  at  the  time  of 
his  arrest,  and  had  been  ever  since,  totally  insolvent— 
The  evidence  was  objected  to  by  the  pkintiff,  but  the 
objection  was  overruled  by  Hugbr,  J.  and  the  Jury  found 
a  verdict  for  the  defendant* 

GHmkej  for  the  plaintiff  n6w  moved  for  a  new  trial,. 
on  the  grounds,  that  the  testimony  of  the  defendant  was 
insufficient  to  prove  that  Youngblood  was  discharged  un- 
der the  act  of  1815^  his  consent  to  the  discharge  not  be- 
ing in  writing,  and  that  the  evidence  of  Youngblood^s 
insolvency  was  inadmissible. 

He  referred  to  the  case  of  Miller,  assignee,  vs.  Bag- 
well, 3d  M^Cord,  p.  42?,  where  it  is  decided  ^<  that  the 
sureties  to  a  prison  bounds  bond,  cannot  di&cbai^e 
themselves  by  a  surrender  of  their  principal  to  the  she- 
riff." If  the  surety  in  whose  custody  Youngblood  was, 
could  not  surrender  bim  a  fortiori,  the  sheriff  cotiid  not 
discharge  him,  either  under  the  act  of  1815,  or  in  any 
other  way.  Besides  )ie  was  not  in  the  custody  of  the 
sheriff,  and  unc)er  the  above  decision  he  never  f  ould  re- 
turn to  the  custody  of  the  sheriff.  The  sheriff,  therefere, 
could  do  no  a,ct  as  sheriffs  and  none  but  the  sheriff  can 
discharge  under  the  act.  If  the  sheriff  had  not  the  pow- 
er to  discharge,  the  authority  relied  upon,  to  wit,  the  let- 
ter from  Martin,  (the  agent  of  the  real  plaintiff,)  clearly 
could  not  invest  him  with  the  power  to  discharge  Young- 
blood, and  his  leaving  the  bounds  was  a  breach  of  the 
pon({ition  of  the  bond  which,  ipso  facto  became  forfeited 
to  the  plaintiff. 

Elmore^  contra. 
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« 

CiiRiA  per  NotT,  J.  I  do  not  discover  any  good  ground 
for  a  new  trial  in  this  case.    It  is  not  material  whether 
the  case  conies  within  the  provisians  of  the  act  of  1815, 
or  not.    For  if  Yoiingblood  was  discharged  from  confine- 
ment  or  from  the  prison  bounds  by  the  directions  of  the 
plaintiff  or  his  agent,  it  was  a  release  of  the  surety,  and 
the  authority  of  the  agent  is  not  questioned.     The  Order 
to  the  sheriff  is  not  very  explicit ;  it  is  that  he  should 
^^  stay  proceedings"  against  him.     It  was  known  thait  he 
was  then  in  actual  custody,  and  to  stay  poceedings,  must 
mean  to  cease  to  hold  him  in  custody,  or  it  cotild  mean 
nothing.     The  sheriff  had  a  right  to  give  it  that  constrtie*- 
tion.     The  decision  in  the  case  of  Miller  and  Bagwell, 
in  3d  M^Cord,  does  not  reach  this  case*    The  Court  then 
held  that  the  surety  to  the  sheriff  could  not  surrender 
iris  principal.     That  is  no  part  of  the  condition  of  ther 
bend.     The  object  of  the  bond  is  to  indemnify  the  she- 
riff against  an  escape.     But  we  have  never  held  that  if 
tfafe  sheriff  discharge  the  prisoner  himself,  that  it  will  ' 
not  release  the  surety,  although  he  may  make  himself  li- 
able.    I  am  of  opinion,  therefore,  that  the  motion  ought 
to  be  refused.  '         New  trial  refused* 


Thoivias  GiLLESPrE,  Endorsee,  vs.  Ripijon  Hank  ah  an, 

Indorser. 

• 

It  the  drawer  of  a  Note  remains  in  the  State,  and  has  only  chan- 
ged his  residence,  the  holder  must  find  him  out  and  make  his 
demand  to  charge  the  indorser  upon  non-payment;  but  if  he 
lias  removed  to  a  foreign  country,  the  holder  is  excused  from 
making  a  demand. 

K  the  drawer  is  absent  in  any  other  State  of  the  United  States^ 
he  is  considered  as  in  a  foreign  State. 

This  was  a  summary  process  brought  by  the  plaintiff 
as  the  indorsee  against  the  defendant  as  the  indorser  of 
a  promissory  note,  drawn  by  one  Otis  P.  Prescolt. 
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The  evidence  of  dcmaDd  and  notiee  H^as  containea 
in  the  protest  of  the  notary,  which  stated  that  on  the  day 
the  note  hecame  due  the  notary  made  diligent  inquiry  fof 
Prescott,  and  ascertained  that  ho  had  no  residence  in 
Charleston,  and  was  supposed  to  have  gone  to  Philadel- 
phia, and  that  he,  on  the  same  day,  left  a  written  notice 
of  the  non-payment  of  the  note  at  the  residence  of  the 
defendant,  the  indorser,  (he  riot  being  at  home.)  Upon 
this  evidence,  Richardson,  J»  decreed  for  the  defendant,* 
on  the  ground  that  there  was  no(  sufficient  evidence  of  a 
demand  upon  the  maker  of  the  note  and  notiee  cf  non- 
payment to  the  indorser. 

This  was  a  motion  to  reverse  the  decision  of  'his 
Honour,  on  the  ground — That  it  was  not  necessary 
to  charge  the  indorser  in  this  case,  that  a  personal  ^de- 
mand should  have  been  made  of  the  drawer,  he  having 
removed  beyond  the  limits  of  the  State,  to  wit,  to  Phi- 
ladelphia. 

Rice^  for  the  motion,  cited  4  Mass.  45;  6  Mass.  445; 
3  Cains,  121;  6  Mass.  384;  2  John.  374;  14  John.  114; 
Galpin  vs.  Hard,  3  M'Cord,  394. 

H,  A.  De  Saussure^  contra.  Halls,  Kirkpalrick  &Co. 
vs.  Howell,  Harper  426. 

Curia  per  Johnson,  J.  This  case  has  been  argued 
upon  the  assumption,  that  at  the  time  the  defendant  in- 
dorsed and  transferred  the  note  in  question  to  the  jdain- 
tiff,  Prescott,  the  maker  was  resident  in  Charleston ;  and 
although  this  fact  is  not  distinctly  stated  in  the  protest 
which  seems  to  have  been  received  as  evidence  of  every 
thing  it  contained,  I  think  from  the  terms  used  it  may 
fairly  be  inferred,  and  in  the  determination  of  the  case 
I  shall  take  it  for  granted. 

The  case  pf  Halls,  Eirkpatrick  &  Co.  vs.  Howell, 
(Harper  Rep.  426,)  is  decisive  that  a  written  demand  of 
payment  from  the  maker  of  a  promissory  note,  transmit* 


At>RIL  TERM.  '60S 

ted  by  mail,  is  not  sufficient  to  charge  the  indorser ;  so 
that  the  notice,  or  demand,  sent  bj  mail  to  Philadelfdiia, 
whither  it  was  supposed  Prescott,  the  drawer,  had  gone^ 
is  altogether  unarailing,  and  the  case  is  resolved  into  the 
question,  whether  Prescot,  baring  no  place  of  residence 
in  Charleston,  and  having  left  there  and  gone  to  Philaitel- 
phia  before  the  note  fell  due,  dispensed  widi  a  demand 
of  payment? 

An  indorsement  in  the  ordinary  form,  is  nothing  more 
than  a  request  of  the  payee  of  a  note,  that  the  maker  will 
pay  to  the  indorsee  the  contents,  according  to  the  tenor  of 
the  note ;  but  as  a  contract  between  the  indorser  and 
indorsee,  much  more  is  implied  than  is  expressed.  It 
imposes  on  the  indorsee  the  obligation  of  presenting  the 
note .  to  the  maker  for  payment,  and  in  its  legal  effect 
obliges  the  indorser  to  pay  the  amount,  if  the  maker  does 
not.  These  are  the  general  obligations  and  liabilities ; 
but  the  usages  of  merchants  Who  principally  deal  in  the 
medium  of  exchange,  have  made  them  to  depend  on  k 
great  variety  of  circumstances,  and  which  necessarily 
enter  into  them.  Thus,  if  a  demand  on  the  maker  had 
become  fi:om  any  cause  impossible,  it  would  be  unreason- 
able to  exact  the  implied  obligation  of  the  indorsee. — 
And  so,  if  the  indorsee  should  delay  the  demand  of  pay* 
ment,  or  notice  to  the  indorser  for  an  unreasonable  time, 
and  until  the  maker  had  become  insolvent  it  would  be 
equally  unjust  that  his  liability  to  pay  the  note  should  be 
enforced.  And  although  many  of  the  rules  which  have 
grown  out  of  this  system,  when  viewed  singly  and  in  the 
abstract  would  appear  arbitrary  and  unreasonable,  yet 
when  taken  in  connexion  with  the  s^^stem,  it  will  be  found 
that  they  are  based  on  the  precepts  of  natural  justice,  or 
are  calculated  to  subserve  the  great  purposes  of  commerce^ 

Now  I  take  it  that  there  is  nothing  in  the  principles  of 
justice  which  would  require  the  indorsee  to  make  a  d«« 
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maiHy  when,  as  in  the  case  of  Putnam  vs, — -^ 

4  Mass.  53,  it  had  become  impracticable,  the  maker  hav^ 
ing  absconded.  Nor  can  I  perceive  in  what  way  it  would 
promote  commerce. — But  on  the  contrary,  that  rule 
which  enjoined  the  performance  of  impossibilities,  would 
deter  the  most  hardy  and  adventurous  from  placing  them- 
selves within  its  operation.  And  it  seems  to  be  gener-^ 
ally  agreed,  that  the  absconding  of  the  maker  of  a  note^ 
or  the  acceptor  of  a  bill  of  exchange,  will  excuse  the  hold- 
er from  making  a  demand,  (see  Bay  lie  on  BiUs,  95;  Lord 
Say.  743,)  and  where  he  has  I^t  the  country  for  aiiy 
cause  whatever,  presentment  and  demand  of  payment  of 
bis  wife  or  agent,  at  tbe  place  where  he  formerly  resided 
would  be  sufficient,  (2  Esp.  Bep.  511 ;  2  Taunt.  206.) 
These  cases,  I  think,  establish  very  clearly  tbe  princij^e 
that,  where  a  demand  has  become  impossible,  or  imprac* 
ticable  and  unreasonable,  it  will  be  dispensed  with.  And 
the  great  difficulty  is  inlaying  down  a  precise  rule,  as  to 
what  circumstances  shall,  or  shall  not  excuse  it.  I  have 
not  been  able  to  lay  my  hand  on  any  case  which  has  de- 
cidedly  marked  out  the  line.  In  the  case  of  Widgery  vs. 
Monroe,  6  Mass.  451,  the  Court,  it  is  true,  say  passingly, 
that  if  on  the  day  the  note  becomes  due  the  maker  is  out 
of  tbe  country,  the  plaintiff  would  be  excused  from  mak- 
ing the  demand,  and  yet  it  would  seem  unreasonable,  that 
when  he  had  only  removed  across  an  imaginary  line  sepa- 
rating two  countries,  that  it  should  be  dispensed  with. — 
It  is  equally  unreasonable  that  the  holder  should  be  com- 
pelled to  follow  him  to  St.  Petersburgh  for  that  purpose. 
The  necessity  of  a  certain  rule  leaves  no  alternative, 
but  the  adoption  of  one  or  the  other  of  these  extremes. — 
There  can  be  no  comproixMse  between  them,  that  will  not 
work  injustice ;  as  it  must  remain  a  matter  of  discretion, 
and  in  this  dilemma  I  cannot  hesitate  to  adopt  the  sugges- 
tion in  the  case  of  Widgery  vs.  Moni-oe. 
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For  ail  legal  purposes  a  neighbouring  State  is  regarded 
as  a  foreign  country.  Bills  drawn  on  a  sister  State  are  re- 
garded as  foreign  bills ;  and  the  terms  beyond  the  seas, 
used  in  the  stat.  of  limitations,  have  in  t^onstruetion  b^n 
applied  to  a  neighbouring  State,  and  I  come  to  the  conclu- 
sion that,  for  the  purposes  of  a  demand  on  the  maker  of 
a  promissory  note,  it  must  be  so  regarded,  and  that  his 
absence  from  the  State  in  which  the  note  was  made,  and 
where  it  was  understood  it  was  to  be  paid,  will  excuse 
the  holder  from  making  a  personal  demand  in  order  to 
charge  the  indorser.  Considerable  reliance  has  been 
placed  on  the  case  of  Collins  vs.  Butler,  2  Str.  1087,  cited 
in  Baylie  95,  where  it  is  said,  that  if  the  drawee  has 
merely  removed  from  the  place  in  which  the  bills  repre- 
sents him  to  reside,  it  is  incumbent  on  the  holder  to  use 
every  reasonable  diligence  to  find  out  where  he  is,  and  if 
he  succeeds,  to  present  it  for  payment  at  that  place.  But 
this  must  be  understood  with  some  exceptions ;  for  it  ne- 
ver  could  have  been  intended  to  require  that  he  should 
follow  him  to  the  end  of  the  earth ;  and  it  is  clearly  re« 
concilable  with  the  views  taken.  If  he  remains  in  the 
country,  and  has  only  changed  his  residence,  then  the 
holder  must  find  him  out,  and  make  his  demand,  but  if  he 
has  removed  to  a  foreign  country,  he  is  excused. 

The  presiding  Judge  founds  his  judgment  on  the  insuf- 
ficiency— Ist.  Of  the  demand  on  the  maker;  and,  2d.  Of 
the  notice  of  refusal  to  pay  to  the  indorser,  the  defendant. 
The  first  has  been  already  disposed  of,  and  the  facts  sta- 
ted in  the  .protest  in  relation  to  the  latter  are,  that  the 
notary  called  twice  at  his  place  of  residence,  and  not 
finding  him  at  home,  left  a  written  notice. — Clearly  this 
was  sufficient.  (Vide  Chitty  on  Bills,  332-^.)  Decree 
reversed  and  new  trial  granted. 

Decree  reversed. 
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Alexander  Black,  survivor  ads.  Saml.  Htams,  Jaolen 

Where  a  defendant  takes  the  benefit  of  the  insolvent  debtors  act/ 
and  does  not  assign  enough  to  pay  the  Gaoler's  fees,  he  ma  j 
recover  them  of  me  plaintiff  at  whose  suit  he  was  confined. 

This  was  a  suit  by  sum.  pro.  in  the  nature  of  a  special 
action  on  the  case,  for  gaoler's  fees,  for  the  maintenance 
of  a  prisoner  arrested  at  the  suit  of  the  present  defend- 
ant.  The  prisoner  had  been  discharged  under  the  insol- 
vent debtors  act,  after  a  suggestion  of  fraud  had  been 
filed  against  him,  and  finally  overruled.  By  his  schedule 
it  appeared  that  he  had  surrendered  nothing  but  a  few 
cloths.  The  prisoner  appeared  to  be  so  poor  whilst  in  gaol 
as  to  be  uiiable  even  to  pay  for  the  postage  of  a  letter 
which  had  been  addressed  to  him. 

The  defendant  contended  that  before  he  could  be  made 
liable  in  this  case,  the  plaintiff  was  bound  under  the  act 
of  1817  to  prove  the  prisoner's  inability  or  refusal  to  pay 
as  well  as  that  the  assignees  had  not  sufficient  to  pay  the 
fees.  That  no  demand  on  or  refusal  by  the  prisoner  had 
been  proved,  nor  in  fact  any  inability  on  his  part,  (for  it 
was  contended  that  the  schedule  and  admission  to  the 
benefit  of  the  Act,  were  not  sufficient  for  that  purpose,} 
though  it  was  true  that  the  assignees  took  nothing  under 
the  schedule.  That  the  defendant  was  now  ready  and 
offered  to  prove  that  the  prisoner  had  in  fact  funds  at  that 
time,  and  that  his  schedule  was  fraudulent.  This  proof 
the  Recorder  ruled  to  be  inadmissible  in  this  suit,  and 
thought  the  right  of  the  gaoler  sufficiently  established 
under  the  act  of  1817,  without  proving  a  refusal,  as  that 
might,  if  necessary,  be  presumed;  for  it  appeared  that  the 
assignees  had  not  sufficient  to  pay  the  fees.  That  if  the 
schedule  Was  really  false,  it  was  incumbent  on  the  present 
defendant,  at  whose  suit  the  prisoner  had  been  taken,  to 
have  proved  it  when  he  filed  his  suggestion,  and  that  the 
Kecorder's  order  for  his  discharge,  and  that  without  appeal. 
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established  the  ftona^e  insolvency  of  the  prisoner  and 
the  correctness  of  his  schedule,  the  effect  of  which  he 
thought  him  precluded  from  questioning  in  this  suit,  and 
he  decided  for  the  plaintiff. 

Eckkardy  for  the  defendant  appealed. 

Toomer,  contra. 

The  Court  affirmed  the  judgment  of  the  Recorder. 

Judgment  affirmed. 


Assignees  of  Jacob  Cohen  vs.  Assignees  of  J:  M  Grier. 

• 

An  execotioii  loses  its  lien  on  the  propertv  of  the  defendant 
when  his  body  is  taken  under  a  Ca.  Sa.  and  if  an  assignment 
is  made  under  the  prison  bounds  act,  the  oldest  fi.  fa.  thoiigl 
it  be  junior  to  the  execution  under  which  the  body  is  taken 
has  the  first  lien. 

The  other  judgment  creditors  having  issued  out  writs  of  ii.fa.  be- 
fore  they  had  taken  out  writs  of  ca.  sa.  do  not  thereby  retain 
their  liens. 

It  appeared  in  this  case  that  Grier  had  been  taken  on 
sereral  executions,  (ca.  sa's.)  at  the  instance  of  his  elder 
execution  creditors,  who  had  first  issued  fi.  fa's,  and  then 
the  ca.  sa's.  under  which  he  was  taken.  He  had  assign- 
ed over  property  pursuant  to  the  provisions  of  the  prison 
bounds  act,  for  the  purpose  of  satisfying  these  demands. 

The  plaintiff  now  came  in  as  having  the  oldest  remain^ 
ing  fi.  fa.  and  claimed  the  proceeds  of  the  property  as- 
signed, or  so  much  of  it  as  would  be  sufficient  to  satisfy 
his  execution;  and  the  question  was,  whether  the  eldei 
creditors  by  taking  the  body,  lost  their  liens  on  the  pro 
perty,  so  as  to  permit  the  uext  fi.  fa.  to  come  in  and  take 
a  preference.. 

Richardson,  J.  ordered  the  money  ixi  be  paid  over  tc 
the  oldest  fi.  fa.  creditor  in  preference  to  the  ca.  sa.  ere 
ditors. 

From  this  order  the  assignees  of  Grier  appealed. 
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John  L.  Wilson  for  the  appellant,  contended  that  liur 
Honour  mistook  the  clear  expressions  of  the  prison  bounds 
act,  and  confounded  the  same  with  the  insolvent  debtors 
act.  The  prison  bounds  act  makes  the  law  for  the  distri- 
bution of  the  effects  of  the  person  taking  the  benefit  of 
it,  and  the  assignees  cannot  go  contrary  to  that  law.  The 
prison  bounds  act,  protects  prior  incumbrances,  and  a  dis- 
charge under  that  subjects  the  property  to  the  conditions 
of  that  act.  If  the  prison  bounds  act  conflicts  with  the 
insolvent  debtors  act,  or  the  common  law,  both  are  re- 
pealed pro  tonlo. 

CuBiAper  NoTT,  J.  In  the  case  of  Mairsand  Smith,  3 
M^Cord,54,  it  was  decided  that  an  assignment  under  tke 
insolvent  debtors  act,  did  noteffect  liens  which  had  already 
attached,  but  that  the  lien  was  lost  by  taking  the  body,  and 
I  cannot  discover  any  distinction  in  the  two  cases.  In- 
deed the  claim  of  the  fi.  fa.  creditor  is  stronger  in  this  case, 
because  the  act  expressly  declares  that  the  assignees  shall 
take  ^'  subject  to  all  prior  incumbrances,"  and  so  soon  as 
the  body  of  the  defendant  was  taken  in  execution  and  the 
elder  liens  destroyed,  the  fi.  fa«  next  in  order  immediate- 
ly attached  and  became  an  incumbrance  on  the  property. 
Suppose  the  defendant  had  not  surrendered  his  property 
at  all,  the  fi.  fa.  creditors  might  have  proceeded  with  their 
executions,  and  the  surrender  of  the  property  by  the  de- 
fendant could  not  deprive  them  of  that  right.  I  am  of 
opinion,  therefore,  that  the  judge  below  decided  correct- 
ly in  ordering  the  money  to  be  paid  over  to  the  fi*  fa.  and 
the  motion  to  reverse  the  decision  must  be  refiised.  I 
entertain  some  doubt  with  regard  to  the  correctness  of 
this  mode  of  proceeding,  but  as  the  party  against  whom 
it  is  taken  has  consented,  I  did  not  feel  disposed  to  raise 
the  objection  myself.  Motion  refnsed. 
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John  Monet  vs.  The  Union  Insubance  Company. 

It  is  not  a  breach  of  warranty,  on  a  policy  "  at  and  from  Charles- 
ton to  Marseilles,"  that  the  vessel  had  been  laden  at  Havana, 
a  belligerent  port;  but  whether  the  facts  constituted  a  misrep- 
resentation or  not  was  for  the  jury. 

A  fact  known  to  the  underwriters  need  not  be  stated  in  the  offer. 

This  action  was  brought  on  the  following  policy  of  in- 
surance on  the  schooner  John,  ^^  lost  or  not  lost  at  and 
from  r^harleston  to  Marseilles,  and  at  and  from  thence  to 
Havana,"  it  was  dated  on  the  13th  August,  1818.  On  the 
same  day  a  policy  was  subscribed  on  goods  ponsisting  of 
boxes  of  sugar  and  logwood,  valued  at  ^2000  ^'  lost  or  not 
lost  at  and  from  Charleston  to  Marseilles,"  beginning  the 
adventure  from  and  immediately  following  the  load- 
ing thereof  on  board  the  said  vessel  at  Charleston, 
to  continue  and  endure  until  the  said  goods  be  landed 
safely  at  Marseilles.  In  case  of  loss  it  is  agreed  tha.t 
said  property  being  neutral,  be  warranted  free  of  any 
charge,  damage  or  loss  which  may  eiisue  in  consequence 
of  any  seizure  or  detention  for  or  on  account  of  any  illi- 
cit or  prohibited  trade,  or  in  any  trade  of  articles  contra- 
band of  war.  In  case  the  risk  upon  the  policy  does  not 
take  place,  the  premium  is  to  be  returned  except  i  per 
cent.  On  the  day  before  these  policies  were  subscribed, 
viz.  12th  Aug.  1818,  the  following  information  was  com- 
municated by  all  the  morning  papers  of  the  city  of 
Charleston,  viz.  ^^  Yesterday  arrived  schr.  John,  Conck* 
ling,  Havana,  five  days.  Sugar  and  Fruit,  to  John  Sto- 
ney,  and  will  sail  in  a  few  days  for  Gibraltar  and  a  mar<« 
ket."  These  papers  were  taken  by  the  Company.  On 
the  same  day  the  following  offer  was  submitted  to  the 
Company,    ^i  $500  on  vessel,  estimated  if  sold  for  cash, 

at  1^ .    ^000  on  goods  consisting  of  boxes  of  Sugar 

and  Logwood.     The  above  sums  are  offered  for  Insur- 
ance  by  John  Stoney,  on  account  of  J.  Marks  &  Brooks, 


^ 
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(oitizens  of  the  U.  States:)  per  the  American  schr.  John, 
Beth.  Conckh'ng,  master,  on  the  vessel  from  Charleston 
to  Marseilles,  and  at  and  from  thence  back  to  Havaiia, 
and  on  the  goods  from  Charleston  to  Marseilles."  "  The 
said  vessel  at  Charleston  this  day,  intended  to  sail  in  or 
about  four  days.  N.  B.  Every  circumstance  material 
for  the  undent  riters  to  knoiv,  so  as  to  form  a  just  opinion 
of  the  above  risk,  is  stated  in  the  above  offer.  Charles- 
ton, 12th  Aug.  1818.  Signed^  John  Stoney,  per  J.  Priteh-* 
ard." — "  The  premium  on  the  above  vessel  was  fixed  by 
the  President  and  Directors  of  the  Union  Insurance 
Company,  at  their  Office  in  Charleston,  this  12th  Aug. 
1818,  at  and  after  the  rate  of  2  per  cent  out,  and  4  per 
cent  out  and  to  Havana.  Signed,  David  Alexander,  Pre- 
sident." 
On  the  19th  Aug.  the  morningpapers  stated, — ^*'  Sehr. 

John, ,  from  Havana,  for  Gibraltar  and  a  market, 

went  to  sea  yesterday." 

^'  The  manifest  and  report  of  the  cargo  laden  at  the  port 
of  Havana,  on  board  the  schr,  John,  B.  Conkltng  master, 
bound  for  Charleston,  Gibraltar  and  Marseilles. 
144  boxes  Sugar  shipped  by  Antonio  De  Frias,  &  Co. 

26    do.      do.         do. 

40    do.      do.         do.  Havana,  4th  Aug.  1818. 

Bill  of  Lading.     Shipped  per  John, ,  by  order 

and  for  Messrs.  Marks  &  Brooks, 
16  boxes  Sugar. 
10    do.  brown  Sugar. 

1  do.      do.      do. 

2  tons  Longwood. 

To  be  delivered  to  M.  Autrey  &  Co.  Marseilles. 

(Signed,)        B.  CONCKLING." 
The  Collector's  certificate,  shewing  she  got  a  Mediter- 
ranean pass  in  Charleston  was  also  produced.   The  John 
had  been   in   Charleston   in  June;    she  was  on    the 
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Company's  books  ranking  No*  1 ;  s&e  arrived  in  safe« 
tj  at  Marseilles,  and  delivered  her  cargo ;  she  sailed 
from  Marseilles  for  the  Havana,  and  was  lost ;  no. 
offer  to  return  the  premium  on  the  goods  had  ever  been 
made.  At  the  time  of  her  leaving  the  Havana,  Spain 
and  her  South  American  colonies  were  at  war.  Cuba, 
of  which  Havfma  is  the  Ci^ ital,  adhered  to  the  mother 
eoiintry.  The  South  American  colonies  had  privateers 
at  sea.  It  was  stated  that  only  Spanish  subjects  could  by 
the  laws  of  Spain  ship  goods  from  the  Havana.  Several 
members  of  the  Insurance  Company  ^declared  their  igno" 
ranee  of  the  notice  in  the  morning  papers  of  the  12th 
Aug.  They  iv^re  of  opinion  that  the  risk  was  increased 
by  the  ciffgo  having  been  taken  in  at  the  Havana.  Other 
witnesses  thought  that  the  company  must  have  seen  the 
advertisement  and  that  the  risk  was  not  increased.  The 
property  insured  (goods  and  schooner)  appeared  to  be 
American. 

Under  these  circumstances  il  was  contended  that  the 
plaintiff  could  not  recover. 

1st.  Because  there  was  a  breach  of  the  warranty;  and 

2ndly,  If  the  Court  should  be  of  opinion  that  there 
was  no  breach  of  the  warranty,  that  there  was  a  misrep- 
resentation, as  the  offer  did  not  state  that  the  cargo  had 
been  taken  in  at  the  Havana,  and  that  this  was  a  fact  ma- 
terial to  the  risk,  and  ought  to  have  been  communicated^ 
whether  known  or  unknown  to  the  insurer;  and  that  were 
this  fact  one  which  need  not  have  been  communicated  if 
known,  yet  that  from  the  evidence  it  could  not  have  been 
inferred  that  it  was  known. 

His  Honour,  Mr.  Justice  GaxiiLabd,  who  tried  the 

cause,  was  of  opinion  that  the  case  made  out  was  in  all 

respects  similar  to  the  cases  which  had  been  submitted  to 

this  Court  on  former  appeals;  (Harper's  L.  S,  235 ;  S 

M^Cord,  387,)  and  directed  the  Jury  to  find  a  verdict  for 

M  8 
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tfic  deTeodahts  in  conformity  with  the  opinions  declared 
in  those  cases.  The  Jury,  however,  found  a  rerdict  fof 
the  plaintiff  and  from  their  verdict  the  defendants  appeal- 
ed and  made  these  points. 

1st.  That  there  was  a  breach  of  warranty. 

^nd.  If  not,  that  there  was  a  misrepresentation. 

Hunt,  for  the  motion. 

Toonier,  contra. 

'Curia  p^  HuGER,  J.  (sitting  for  Johnson,  J.)  The 
words  of  the  policy  on  the  vessel  are,  ^'  lost  or  not  lost 
atand-fromCharleston  to  Marseilles,  and  at  and  from, 
thence  to  Havana."  These  words;  by  themselves,  da 
not  import  that  the  vessel  had  or  had  not  goods  onboard, 
nor  do  they  imply  that  goods  were  to  be  put  on  hoard. — 
Ttiey  express  no  other  fact  hut  the  vessel's  being  at 
Charleston  and  about  to  sail,  and  sucli  was  flie  fact.  She 
was  at  Charleston;  nor  do  these  words  taken  in  connex- 
ion  with  any  others  in  the  policy,  imply  that  she  had  not 
taken  goods  on  board  at  Charleston.  If  the  words  ta 
load  had  been  inserted,  the  poliey  would  not  have  attach- 
ed Until  she  did  load;  for  however  immaterial  to  the  risk 
such  a  loading  may  have  been,  yet  having  b^en  inserted 
in  the  warranty,  it  Would  have  been  regarded  as  apart 
of  the  contract;  and  therefore  binding.  But  neither  the 
words  to  tOdd  nor  any  other  equivalent  words  are  to  be 
found  in  the'policy.  Had  the  construction  contended  for 
by  the  defendants  been  ever  given  to  these  words  in  any 
policy,  (on  a  vessel  aloile)  when  no  question  as  to  an 
average  loss  coiild  arise,  it  might  have  been  inferred  that 
siich  was  the  intention  of  the  parties  to  thb  policy  in  qiies* 
tion;  but  no  such  case  has  been  produced.  On  the  con- 
trary, it  does  appear  from  the  decision  of  this  Court  on 
the  first  appeal  in  this  case,  that  the  construction  contend- 
ed for  ivas  not  tenable.  The  Judge  wbo  delivered  the 
opinion  of  the  Court^df  Appeals  (then  called  the  Consti- 


APRIL  TERM.  ^Id 

tutional  Court,)  aod  who  had  tried  the  case  on  ike  Cir* 
cuit,  expressly  stated  that  a  Dew  trial  was  ordered  hj  th^ 
Court  because  tbej  were  not  satisfied  with  the  finding  of 
the  Jury  on  the  question  of  misrepresentation.  Tbi9 
would  not  have  been  done  had  the  Court  been  satisfied 
that  there  was  no  breach  of  warranty.  It  is  true  the 
Court  did  not  say  it  in  so  many  words,  that  there  was,  no 
breacli  of  warranty,  but  what  they  did  was  equivalent 
thereto.  Nor  can  it  be  supposed  to  have  been  overlook- 
ed by  the  counsel  concerned,  or  neglected  by  the  mem- 
bers of  the  Court.  The  argument  reported  negatives 
the  first,  and  the  opinion  of  the  presiding  Jjudge  the  last. 
I  was  present  when  the  case  was  argued,  and  signed  th^ 
opinion  of.  the  Court,  and  I  feel  confident  that  the  case 
was  regarded  as  .turning  entirely  on  the  question  wheth- 
er the  insiorers  knew,  when  the  policy  was  sj^ed,  that 
the  loading  had  been  in  the  Havana.  The  Court  were 
not  sati#fied  that  the  evidence  reported  authorised  the 
conclusion  drawn  by  the  Jury.    It  was  the;refore  sent 

back  for  their  reconsideration.    On  the  second  trial  of  the 

■■    -  •  •  • ,     . 

ease  I  presided.  A  breach  of  the.  warranty  was  again  in« 
sisted  upon,  as  well  as .  a  misrepresentation.  I  then  ruled 
that  there  had  been  no  breach,  and  that  the  only  question 
was  whether  there  had  been  a  misrepresentation.  Again 
a  verdict  was  returned  for  the  plaintifiT,  from  which  an 
appeal  was  again  taken  to  this  Court,  on  all  the  former 
grounds;  and  again  this  Court  sent  it  back,  because,  in 
their  opinion,  therahad  been  a  misrepresentation.  Not 
a  word  was  said  by  the  Cow^  as  to  the  warranty;  on  the. 
contrary,  the  Judge  says  he  will  express  no  opinion  on 
any  grounds  but  the  third.  The  third  ground  was  ^^  be- 
cause his  Honour  charged  the  Jury  that  they-  bad  the 
privilege  of  judging  from  the  newspapers  and  other  evi« 
denee  whether  the  Company  knew  that  the  voyage  had 
commenced  at  the  Havana." 
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On  the  third  trial  of  this  case,  this  ground  (a  breaeh  of 
warranty)  appears  to  have  been  abandoned.  The  Judge 
^t  least  in  his  charge  does  not  notice  it,  irom  which  I  con- 
elude  that  he  regarded  the  question  as  settled.  Such  it 
now  the  opinion  of  this  Court. 

The  second  ground  presents  two  questions  for  consid- 
eration. 

1st.  Was  the  loading  at  the  Havana  under  esdsting  cir- 
cumstances a  fact  material  to  the  risk  ? 

2nd.  If  so,  was  it  necessary  under  the  circumstanceff 
to  communicate  it  to  the  underwriters  ? 

I  feeT  some  embarrassment  in  coming  to  any  conchision 
on  the  first  of  the  questions.    When  I  tried  this  case  on 
the  Circuit,  I  thought,  and  so  stated  to  the  Jury,  that  it 
was  a  question  for  their  consideration.    I  am  now  inform- 
ed that  it  was  a  question  of  law,  for  the  decision  of  the 
Court.    It  is  a  question  of  law  as  well  as  of  fiict;  but  I 
cannot  perceive  how  the  law  and  the  fact  are  to' be  sepa- 
rated.   I  think  one  cannot  be  resolved  without  the  oth- 
er.   It  is  certaihly  for  the  Jury  to  decide  whether  Havana 
was  a  belligerent  port— ^-whether  the  John  was  loaded 
there*«-whether  the  South  American  privateers  were 
prowling  about — whether  Spanish  subjects  alone  couid 
ship  goods  from  the  Havana  according  to  the  laws  of 
Spain — ^and  whether  these  laws  are  not  so  habitually  and 
constantly  violated  as  to  a£ford  no  pretext  for  stopping 
goods  ^shipped  from  the  Havana,  as  Spanish  property,  in 
opposition  to  all  the  other  usual  evidences  of  property, 
shewing  them  to  be  neutral.    I  am  ready  to  admit  that  the 
Jury  might  set  forth  these  facts  in  a  special  verdict,  and 
leave  the  inference  to  the  Court.    Butif  they  do  not, 
how  can  the  Court  get  at  the  facts  from  which  an  infer- 
ence can  be  drawn?  Put  this  case — ^Thou^  the  Havana 
was  a  belligerent  port,  the  laws  of  Spain  did  not  prtdteib- 
it  (orefgn^rs  residing  there  from  shippng  goods»  and  that 
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tbe  war,  in  feet,  was  confined  to  the  land.  Would  the 
law  infer  a  greater  risk  ?  The  law  here  is  reason,  and  a9 
the  Court  is  more  expert  in  deducing  correct  conclusions 
from  admitted  premises,  the  finding  of  the  facts  belongs  to 
the  JurjT,  and  unless  the^  give  them  up,  the  Court  cannot 
decide.  The  casus  fcederis  has  not  occurred,  and  th<$ 
verdict  of  the  Jurj  is  conclusive,  unless  the  Court  can  see 
that  it  is  against  evidence,'  or  without  evidence.  Anoth- 
er difficulty  here  presents  itself.  How  can  we  see  that 
the  Jury  did  not  regard  this  fact  as  material,  and  that  it 
was  a  question  oi  law  ?  The  fair  presumption  is,  that 
they  did  their  duty,  and  regarded  the  fact  as  material. 

This  brings  me  to  the  second  question.  If  the  jury 
regarded  the  loading  at  the  Havana  material  to  the  risk, 
or  if  this  be  the  conclusion  of  the  law  from  the  facts  ad- 
dueed  in  evidence,  was  it  necessary  to  state  it  in  the  of« 
fer,  although  the  underwriters  were  acquainted  with  the 
fact  ?  This  I  reganl  as  the  only  question  of  law  left  open 
for  our  consideration.  It  has  been  said  at  the  Bar,  that 
even  this  question  bad  been  decided.  But  this  is  not  the 
conclusion  to  which  I  have  come.  In  the  judgment  de- 
livered by  this  Court  on  the  first  appeal,  the  case  was 
sent  back  on  no  other  ground  than  that  stated  by  the 
Judge,  viz.  that  the  Court  wei  e  not  satisfied  that  the  Jury 
were  authorised  by  the  facts  to  conclude,  that  the  insurers 
knew  of  the  loading  in  the  Havana.  On  the  second  appeal 
the  Court  say,  ^'  This  is  the  second  time  this  case  has 
been  before  us.  I  shall  (continues  the  Judge)  express 
RQ  opinion  on  any  of  the  grounds  but  the  third,  on  which 
a  new  trial  must  be  granted.  On  this  ground  a  new  trial 
was  formeriy  granted  and  there  has  been  no  new  evi- 
dence given  to  vary  the  case."  If  I  am  not  wrong  as  to 
the  first  opinion  which  is  reported  and  in  which  I  concur- 
red, the  case  was  sent  back  a  second  time  on  the  same 
ground,  and  no  other  points  have  ever  been  decided,  but; 
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1st  That  there  was  no  breach  of  warranty^  aud  2nd.  That 
the  Court  thought  the  evidence  from  which  the  Jury  infer* 
red  the  fact  that  the  defendants  knew  that  the  John  had 
loaded  at  the  Havana,  was  too  slight  to  support  the  ver- 
dict. If  this  be  so,  I  am  at  liberty  to  regard  thi^  question 
as  open.  [  Is  it  necessary  to  communicate  a  fact  to  the 
underwriters  which  they  already  know  ?  Facts  are  Qnly 
required  to  be  communicated  to  enable  them  to  estimate 
the  risk  correctly.  If  this  could  be  done  without  the 
communication,  the  reason  of  the  rule  would  cease,  and 
with  it  the  rule  itself.  Hence  an  unimportant  fact  need 
not  be  commtmicated,  nor  a  fact*which  he  ouij^t  to  know, 
and  for  the  same  reason  a  (act  which  he  does  know. — 
This  reasoning  is  supported  by  Lord  Mansfield,  in  the 
case  of  Carter  vs.  Boehm,  3  Burrows,  1910.  His  words 
are,  '^  There  are  many  matters  as  to  which  the  insured 
may  be  innocently  silent — ^he  need  not  mention  what  the 
underwriter  knows."  Again,  ^'  An  underwriter  cannot 
insert  that  the  policy  is  void,  because  the  insured  did  not 
tell  him  what  he  already  knew,  what  way  soever  he  came 
to  the  knowledge.'*/ 

The  question?  of  law  are  now  disposed  of.  It  remains 
to  be  decided  how  far  this  Court  will  interfere  with  the 
verdict  on  the  ground  that  it  is  not.  sufficiently  supported 
by  the  evidence.  This  Court  will  always  order  a  new 
trial  where  the  verdict  is  against  evidence,  but  where4he 
evidence  is  slight  and  unsatisfactory,  they  will  only  inter* 
fere  so  far  as  may  be  necessary  to  a  fuller  consideration 
by  the  Jury.  They  may  have  inadvertently  done  wroBg, 
or  may  have  been  under  the  influence  of  some  passing 
feeling  which  has  biassed  their  judgments.^.  In  the  pre- 
sent case,  the  evidence  does  not  appear  to  the  Court  as 
strong  as  it  ought  to  have  been,  but  it  is  always  difficult 
to  understand  evidence  at  second  hand.  Three  verdicts 
have  now  been  rendered  for  the  plaintiff,  not  against  lawy 
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•or  without  evidence  or  against  evidence,  but  without  suf- 

• 

ficicnt  evidence  in  the  opinion  of  this  Court.  We  can 
no  longer  on  this  ground  interfere  without  danger  of  es- 
tablishing k  rule  at  variance 'with  a  lundamentiil  maxim  of 
our  law,  Ad  quaestionem  legis  respondent  judices,  ad 
qusestionem  fact!  respondent  Juratores.  The  motion  is 
therefore  dismissed.  New  trial  refused- 


John  Robinbov  &  Co.  vs.  Crowder,  Clouoh  &  Co. 

A  prior  commission  of  Bankruptcy  in  England,  docs  not  give 
tne  Assignees  a  lien  over  attaching  creditors  in  this  State. 

No  effect  win  be  given  in  this  State  to  the  English  Bankrupt 
Lawft,  nor  to  any  p|:ovxsiooary  assignment,  made  in  aid  of 
those  laws. 

All  assignments  by  a  creditor  in  England,  within  two  months  of 
the  suing  ont  of  a  Commission  of  Bankruptcy  against  him  are 
void,  and  the  Assignees  hold  in  tru^t  for  the  Assignees  under 
the  Commission. 

As  between  the  Bankrupt  and  the  Assignees  under  the  Bank- 
ruptcy, the  Commission  tmnsfei^  all  tJie  rights  ihe  Bankrupt 
has,  whether  in  England  or  in  a  Ibrci^n  country. 

The  Assignees,  however,  as  to  fon  ijrn  debts,  stand  in  no  better 
situation  than  the  Bankrupt  hhnsoJiV  and  are  subject  to  every 
equity,  and  to  the  remedies  provided  by  the  laws  of  the  for- 
eign State,  and  when  they  arc  permitted  to  sue  t!iere,  it  is  not 
as  Assignees,  but  as  representatives  of  the  Bankrupt. 

An  assignment  in  England,  within  two  months  of  tfanki-uptcy,. 
is  an  assignment  in  aidoftiic  Bankrupt  Laws,  and  will  not 
give  a  lien  prior  to  a  subsequent  attachment  in  this  State,  over 
rights  attached  here. 

An  assignment  made  by  fjn-  partru  r  of  tlie  effects  ot  tlie  firm, 
for  the  payment  ot  their  debts.  tluUgli  under  sea),  will  bind 
the  other  partner. 

"Where  a  seal  is  not  essential  to  (ho  >  iiliuity  of  a  contract,  the  ad- 
dition of  a  seal  will  not  vitiate  it. 

The  plaintiffs,  on  the  19th  September,  1825,  sued  out 
a  writ  oi  attachment  against  the  defendants,  merchants, 
upon  which  their  property  in  South  Carolina  was  seized. 
Thomas  Case  came  in  and  suggested  that  the  property 
attached  did  not  belong  to  the  defendants,  but  to  him,  the 
claimant.      The  Court,  in  pursuance  of  the  attachment 
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act,  directed  the  plaintiffs  to  declare.  An  issue  was  taken 
on  the  point,  whether  the  goods,  &c.  attached  were,  at 
the  tim^  of  their  seizure,  the  proper  goods  of  Thomas 
Case.    The)  Jury  found  the  following  special  verdict : 

^^  We  find  that  Thomas  Crowder,  and  Henry  Thomas 
Perfect,  of  Liverpool,  in  England,  merchants  residing 
there,  and  carrying  on  business  there  in  partnership  with 
James  Clough,  of  Charleston,  South  Carolina,  all  British 
subjects,  under  the  firm  of  Crowder,  Clough  &  Co.  did, 
on  the  20th  August,  1825,  execute  an  £^signment  under 
their  hands  and  seals,  to  Thomas  Case,  at  Liverpool,  of 
all  and  singular  the  debts,  estates  and  effects  of  the  said 
Crowder,  Clough  &  Co.  within  the  United  States,  in  trust 
for  the  benefit  of  all  the  creditors  of  the  said  Crowder, 
Clough  &  Co.  rateably  and  in  proportion  to  their  several 
debts,  and  that  the  said  assignment  was  recorded  in  tiie 
Secretary's  office  of  this  State  on  the  $th  October,  1825, 
which  said  assignment  is  hereby  referred  to  as  a  part  of 
this  verdict,  and  marked  D.;  and  that  the  said  Thomas 
Case  did,  on  the  20th  August  aforesaid,  appoint  W. 
Lance  his  attorney  within  the  United  States.  We  find, 
also,  that  the  said  Thomas  Crowder  and  Henry  Thomas 
Perfect,  committed  an  act  of  Bankruptcy,  by  stopping 
payment  and  closing  up  their  house  of  business  at  Liver- 
pool, aforesaid,  on  the  8th  August,  1825,  and  that  a  com- 
mission of  Bankruptcy  issued  against  the  Said  Thomas 
Crowder  and  Henry  Thomas  Perfect,  some  short  time 
after  the  date  of  said  assignment  to  Thomas  Case.  We 
also  find,  that  on  the  19th  day  of  September,  in  the  same 
year,  John  Robinson  &  Co.  of  Charleston,  and  other  per- 
sons claiming  to  be  creditors  of  the  said  Crowder,  Clough 
&  Co.  sued  out  writs  of  attchment  in  this  State  against 
the  said  Crowder,  Clough  &  Co.  (the  said  John  B.  Clough 
being  also  at  that  time  out  of  the  State,)  by  virtue  of 
which  writs  the  debts  and  other  effects  of  the  said  Crow- 
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^er,  Clough  &  Co.  attached  iii  the  hands  of  the  garnishees, 
and  so  alleged  to  be  assigned  to  the  said  Thomas  Case, 
are  claimed  by  the  said  attt^ching  creditors  as  subject  to 
the  debts  they  may  prove  against  the  said  firm  in  exclu- 
sion of  the  said  assignment.  We  a)so  find,  that  James  B. 
'Clough,  of  the  said  firm  of  Crowder,  Clough  &  Co.  was 
in  the  United  States  during  the  i^bole  year  1825,  and 
that  a  commission  of  Bankruptcy,  issued  against  the  said 
James  B.  Clough,  in  £n^and,  on  the  10th  June,  1826. — 
But  whether  or  not  upon  the  whole  matter  aforesaid,  in 
form  aforesaid  found,  the  said  assignment  to  the  said  The* 
mas  Case,  vests  in  him  the  debts  and  effects  of  the  said 
Crowder^  Clough  &  Co.  in  preference  to  the  said  John 
Robinson  &  Co#  and  the  other  attaching  creditors  daim- 
ing  under  their  bbSA  writs  of  attachment  the  Jurors  afore* 
said,  are  entirely  ignorant  and  pray  the  advice  of  the 
Court,  and  if  upon>  the  whole  matter  so  aforesaid  found, 
it  shall  seem  t^  the  Court  that  the  said  assignment  trans- 
ferred to  the  said  Thomas  Case,.all  the  debts  and  effects 
of  the  said  Crowder,  Clough  &  Co.  in  this  Slate,  and  that 
the  said  attachments  do  not  operate  as  a  prior  lien  on  the 
debts  and  effects  so  alleged  to  be  ass^ned,  then  we  find 
for  the  plaintiffs  ;  but  if  upon  the  whole  matter  it  shall 
seem  to  the  Court  that  the  writs  of  attachment  take  a 
preference  over  the  said  previous  assignment,  then  we 
find  for  the  defendants^" 

His  Honour^  Mr.  Justice  Ricbardsoit,  upon  this 
verdict  ordered  judgment  to  be  entered  for  the  claim- 
ant,. Thomas  Case,  and  the  attachments  to  be  dis' 
charged. 

From  this  order  the  plaintiffs  appealed,  and  moved  16 
set  the  same  aside,  and  to  have  the  property  seized  ad- 
judged to  be  the  proper  goods,  chattels,  monies,  &c.  of 
the  defendants,  land  liable  in  the  hands  of  the  garnishee's 
to  the  plaintiff's  demands. 

N  is 
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r,  for  the  motion^  One  of  the  pdrtoehi  was  i&  ihB 
United  Statesr-^he  remained  here  in  lf8S5-18M.  "The 
eommission  of  Bankruptcy  was  taken  bat  in  1826,  at 
London.  Previoiia  to  the  Bankruptcy  the  asi%mnenl 
was  made  in  America.  The  e&et  of  Baakrupibej,  of  two 
out  of  three,  w£8  to  give  to  the  srivent  member  the  con- 
troul  of  the  innds  in  his  possession  in  America. '  Fox  ys. 
Hanbury,  2  Cowper  Bep.  44&;  Smith  vs.  Stokes,  I 
East.^  968. 

James  Bulter  Clongfa,  until  he  h^d  eomndtted  an  act 
of  Bmikruptcy,  bad  Mi  eonunand  orer  the  funds  in  his 
possession.  Britwood  ts.  Miller,  3  Merivale  279,  389. 

The  Bankrupt  Laws  of  England  only  este^d  to  the 
territory  of  Enj^d.  The  act  of  Baakrujptey  in  En^and 
of  I8t5,  could  not  theft  effect  in  any  way  the  property  of 
the  copartnership  ia  Ameriea.  It  was  well  to  con^der 
the  power  of  a  co-partner  in  this  country,  where  the  prin- 
cipal domicil  is  in  America.  It  was  notia  S*^^  ^^  ^^ 
say,  that  the  act  of  Bankruptcy  in  England  could  not  de- 
prive hnn,  without  bis  consent,  ot  hiscontroul  here.  So 
long  as  he  bas  not  committed  an  act  of  Bankruptcy  it  wiH 
be  beyond  the  power  of  his  partners  in  England  to  de* 
prtve  him  of  his  legal  controul  over -the  property  in  hfs 
possession.  Harrison  &  Sterrey,  5  Cranch^  289,  SOO. — 
Such  a  rule  would  deprive  the  partner  of  playing  the 
debts  which  he  had  contracted  here.  The  Baakruptey 
dissolved  the  co-partnership.  Montagu  on  Co-partner- 
ship, 1 18.  The  act  of  Bankniptey  is  legally  a  fraud  upon 
the  solvent^partner.  ft  would  be  strange  to  suffer  this 
act  of  the  law  in  England  to  deprive  the  American  credi« 
tor  of  the  funds  to  which  be  gave  credit  in  this  country. 
1*he  eommissiott  of  Bankruptcy  has  relation  bade  to  the 
first  act  of  Baidcruptcy,  no  matter  how  secret,  and  it  viti* 
ates  all  intermediate  transactions,  and  therefore  the  as* 
signment  to  Case  made  in  Liverpooi,  was  void  by  the 
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Imr  9f  Efigland.  A  voluntary  assigaaient  by  the  laws  of 
England  ipso  facto  void,  may  be  made  for  die  payment  of 
^ebtfik  Kennedy's  Bankrupt  Law  99 — A|qpendix  I), 
Exparte  Blake,  1  Coxe,  198.  Thomaa  Case  tkeii  asks 
the  Courts  of  this  eoustry  to  give  effect  to  a  deed  void  by 
the  lex  loei^  where  made,  .and  theioby  to  supercede  Ae 
ri^td  of  the  American  eceditors^  Could  it  be  pretended 
that  any  sueh  view  eoold  be  sustained  in  En^^nd  under 
this  assigoment  ?  The  ease  had  been  fully  discussed  in  N. 
Yoric,  itf  the  case  of  Holmes  vs.  Ransehn^  4  John.  C.  B. 
489,  and  Cbancellofr  Kent,,  after  a  full  consideration  of  the 
eases,  detenpi^^  that  he  wonld  give  e&ct  to  a  fore^ 
assignment  under  their  Bankrupt  Laws^lhat  the  comnus- 
sion  of  Bankruptcy  was  the  law  c^sations  and  would  be 
f^arriedintoeffecthy  all  nations;  a  decision  since  over« 
ruled  and  directly  opposed  to  all  the  En^ish  cases ;  for 
even  m  the  English  Couits  it  has  been  determined,  that 
Bankruptcy  does  not  transfer 'property  of  the  Bankrupt 
in  &  foreign  country.  The  opinion  of  Ch.  Kent  was  not 
founded  on  the  privMe  assignment  in  that  case,  but  en* 
tirely  upon  the  commission  and  assignment  under  it.  In 
the  same  ease,  in  20  John.  267,  Mr.  Justice  Eratt  said, 
that  the  Bankrupt  partner  was  as  if  he  was  dead. 

A  deed  by  two  of  several  partners  does  not  bind  those 
who  do  not  sign  it. — ^It  is  a  mere  nugatory  act  as  to  the 
others.  1  Montagu  Partnership,  42,  43.  To  bind  the 
partners  by  an  assignment  of  all  the  effects  under  hand  and 
«eal,  or  for  any  other  purposes  than  within  the  objects  of 
their  trade,  the  whole  of  the  partners  must  join.  The 
Bankrupt  Laws  of  England  do  not  extend  to  the  colonies', 
nor  does  it  comprehend  the  King,  he  not  being  mention- 
ed. Kennedy's  Bankrupt  Law,  95.  It  has  repeatedly 
been  decided,  that  a  foreign  discharge  under  a  fore^n 
Bankrupt  Law,  is  no  discharge  in  England.  They  do 
not  notice  foreign  Bankrupt  Laws  at  all.  Smith  vs.  Bufth- 
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annan,  1  East  6  ;  30  John.  260.  Iti^  but  JDSt  that  tberd 
should  exist  a  proper  reciprocity. — ^They  io  not  regard 
our  Bankrupt  Laws,  and  therefore  it  would  be  unreasoo* 
able  that  theirs  should  be  enforced  here.  But  it  was  elear 
that  the  Bankrupt  Law  of  England  was  merely  a  territo^ 
rial  law.  The  Bankrupt  La^v.  of  England  was  never  ia 
force  in  the  United  States^nor  had  any  effect  her%  not- 
withstanding what  Lord  Thurlow  has  said*  5  Cranch ; 
M'Millan  vs.  M'Xeal,  4  Wheaton,  .212;  Tophan  vs. 
Chapman,  1  Constitutional  Rep.  283.  The  oxify  excep- 
tion to  this  rule  was  the  o|>ipiott  of  Chancellor  Kent  iii 
Holmes  vs.  Ranselm.  In  Ogden  vs.  Saunders,  12  Whea* 
fon,  364,  the  opinion  of  a  majority  of  the  Supreme  Court 
of  the  United"  States  coincides  with  Topham  Vs.  Chapman, 
and  denies  the  operation  of  the  English  Bankrupt  Laws 
in  the  United  States. 

PetigrUj  same  side.  Topham  vs.  Chapman  had  settled 
the  law  as  to  the  operation  of  the  Bankrupt  L^ws  of  a 
foreign  country.  In  one  clause  of  the  Bankrupt  A^ta 
provisional  assignment  is  provided  for..  Kennedy  ^s  Bank- 
rupt Laws ,  and  such  assignee  is  bound  tore-assign 

to  the  assignee  under  tha  commission ;  and  all  transfers 
since  the  first  actof  Bankruptcy  are  void.  In  Holmes  vs. 
Ranselm,  neither  Ch.  Kent  nor  Justice  Pratt  looked  up- 
on the  appointment  of  a  provisional  assignee  as  any  thing. 
It  was  only  to  give  further  eflfect  to  the  commission  of 
Bankruptcy ;  and  so  it  is  considered  in  Dutton  vs.  Morri- 
son, 17  Ves.  193.     If  Crowdcr  &  Ciough  had  refused  to 
make  this  provisional  assignment  in  England  they  would 
have  been  coerced  by  the  Courts  there,and  therefore  such 
assignment  could  have  no  other  operation  than  the  gene- 
ral assignment  under  the  commission.     But  upon  broad- 
er principles  it  was  clear  that  the  assignment  in  England 
eould  have  no  effect  here.     In  Fox  vs.  Hanbury ,  2  Cowp. 
44^;   11  Ves.f,  Eiqparte  Wflliams;  Crwivshov  ts.  Col- 


.  APKII.  TEftM.  ^yZo 

liu6,  15  Ves.  218;  Crawshay  vs^  Mall,  1  Swiomston,  506, 
it  IB  said  that  the  Bankn^tey  operates  as  death,  and  dis 
solves  the  co-partneFsbip ;  and  the  question  was,  by  what 
mode  of  reasoning  the  partners  in  England  could  divest 
Cloagb  6(  the  .effects  of  bis  possession  in  America.^ — 
After  the  dissolution,  it  is  a  familiar  principle  that  one 
partner  can  do  nothing  to  bind  the  others.  Bigh- 
son.vs.  PiUen,  1  Starkie,  375;  Kilgore  vs.  Finleson, 
1  U.  Blacl(.  156 ;  1  M^Cord,  16.  A  partner  can  on- 
ly claim  his  share  on  settlement  of  accounts,  and  his 
assigaee  cannot  be  placed  in  a  bqtter  situation. '  The  as- 
signee of  one  partner  under  Bankruptcy,  caq  Only  be  a 
tenont  in  common  of  an  tindiyided  moiety,  subject  to  all 
the  rights  of , the  other  partner."  Suppose  then  that  we 
trould  notice  the  Bankrupt  Laws  of  England,  Crowder  & 
Perfect  in  England,  or  their  assignees  could  only  be  con- 
sidered as  tenants  in  comnion  with  Clough  in  A.merica. 
The  adversaries  n^ust  make  out  that  Crowder  &  Perfect 
could,  after  the  dissolution,  being  only  tenants  in  Anieri- 
caiwrith  Clough,  haVe  perfect  controul  over  the  whole  of 
the  fimdsy  and  perform  acts  not  within  the  scope  of  the 
co-partnership.  In  Bolton  vs.  Cbatzel,  this  Court^has 
decided  that  the  effects  of  one  partner  could  be  attached, 
and  the  whole  of  the  money  ordered  to  be  paid  over.  By 
this  authority  the  American  assignment  must  carry  the 
whole  effects  assigned*  But  another  objection  to  the 
assignment  to  Case  was,  that  the  assignment  wps  of 
effects  in  America  by  two  partners  in  England,  the  effects 
being  in  the  possession  of  a  third  partner  in  America. — 
This  surely  was  not  within  the  scope  of  their  business. 
From  the  very  constitution  of  their  partnership,  the  funds 
in  America  were  within  the  controul  of  Clpugh,  and  the 
effects  in  England  under  the  controul  of  the  English  part- 
nets.  Only  conceive  of  John  Robinson's  appearing  in  the 
King's  Bench  and  claiming  the  property  there  under  an 
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assignment  made  bjr  Ciougfa.  The  Attacbmedt  Law  here 
is  asmocfa  to  be  respected  as  the  English  Bankrupt  La\v. 
He  held  it  would  be  utterly  ridiculous  if  Mr.  John  Rob- 
intson  were  to  attempt auy  such  thing.  Supposehe had 
gone  evenl>eforethe  BankruptcjofCrowder  and  Perfect? 
The  Courts  would  there  have  regarded  it  as  a  nuUtty;  for 
it  would  there  be  ipso  facto  an  act  of  Bankruptcy  and  void. 
Dickerson  vs.  Legare,  1  De  Saussure,  637,  was  a  dtre<^ 
authority  in  point,  decided  by  Chancellors  Mathews  and 
Rutledge.  One  partner  there  executed  an  assignment 
while  in  England  of  all  of  the  co-partnership  efiects. — 
The  Court  said  to  sanction  sucl^  conduct,  would  be  to  cot 
up  coinm^cial  transactions  by  the  root,  by  putting  it  in 
the  power  of  any  partner 'to  ruin  the  othersin  a  moment. 
Pending  the  partnership,  each  has  a  fight  to  dkpose  of 
the  stock  in  the  ordinary  way  of  commercial  business, 
and  after  the  dissolution  to  settle  the  affitirs  in  the  ordi* 
nary  way; 

Gow  on  Partnership,  283,  (312  of  the  American  Edi- 
tion.) After  the  dissolution,  the  partnership  still  ents 
so  far  as  to  winding  up  the  af&irs  in  the  ordinary  way ;  as 
to  other  matters  they  are  mere  tenants  in  common,  and 
have  no  right  to  exclude  each  other  from  participating  in 
the  settlement  of  the  affairs;  But  if  an  En^sh  partner, 
by  an  act  of  this  kind,  can  sweep  away  the  funds  firom  an 
American  partner,  how  can  it  be  said  that  he  is  not  exelu* 
ded  from  the  possession  of  the  effects  and  participation 
in  the  settlement  of  the  affairs  ?  How  could  be  or  his 
creditors,in  America  interfere  in  England  {  It  is  no  easy 
jnsjktter  to  prove  a  case  in  England.  But  even  tliere  the 
assets  in  America  would  be  applied  by  one  rule,  and  the 
assetsln  England  by  the  rule  in  England,  and  the  mle  as 
to  the  doinicil  would  govern,  and  therefore  as  for  as  cre- 
ditors are  concerned  it  is  a  matter  of  great  importance 
whefe  this  distribution  is  to  take  place.    In  the  case  of 
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iLe  Chevalier,  Douglass, 170,  Lord  Mrasfield  beld,  that 
Xiyach  a  plantatioD  nan  from  St.  Cbrislopliers  dying,  his 
effects  wei^  subject  to  the  laflw  of  that  Istand,  and  they 
were  distributed  aeccvdin^ly.  6u|>po8e  the  assignipent 
here  had  been  made  under  the  Bankrupt  Laws  of  this 
country,  would  not  such  assignee  effectually  hold  the 
fund  }  And  if  Lord  Thurlow  had  considered  what  Lord 
Mansfield  had  heldi  he  would  not  have  expressed  bis  8ur« 
|kcise  that  the  Bankrupt  Law;  of  England  had  been  re- 
speeted  in  America^  Gow  83,  Harrieon  vs.  Jackson,  7. 
T.  R.  20S.  In  Dutton  vs.  Morrison,  there  was  a  deed  by 
two  partners,  and  bo  one  in  that  case  ever  considered  it 
as  conveying  any  interest  of  the  partner  who  did  cot 
execute  it.  The  only  case  upcm  whicb  i\^  opposite  side 
eould  rely  was  that  of  Harrispn  vs.  Sterrey,  which  be 
conceived  in  his  favor.  It  came  within  the  rule  of  those 
eases  where  the  rule  of  the  domlcil  governed.  This  case 
was  just  the  reverse*  J«  B.  CIoi^  was  authorized  there  tp 
raise  money  on  the  funds  Mil  Anierica  under  his  controul^ 
though  two  of  the  partners  were  absent  itf  England,  he 
being  considered  their  ageniior  that  purpose  in  Ataerica. 
Crowder  &  Perfect -were  under  bonds,  and  under  the  con- 
trol of  a  messenger  whentbey  executed  their  assigpment, 
and  be  believed  any  man  would  rather  be  a  prisoner  of 
war  for  a  wh<de  year,  than  be  a  Bankrupt  in .  prison  for 
one  month.  The  aet  of  Cloogbyin  America,  was  within 
the  very  scope  of  his  agency.  The  case  agrees  precisely 
with  the  case  of  Dickerson  and  Legare,  and  not  with 
Sterrey  and  Harrison* 

tturUy  in  reply.  Many  important  pai  ts  of  the  case  had 
been  passed  by.  This  was  a  question  between  the  at- 
taehiog  creators  ef  the  fii*m  of  Crowder,  Clough  ft  Co. 
and  the  assignees  of  the  firm,  under  an  assignment  made 
by  two  of  the  partners,  before  Bankruptcy,  resident  in 
Fhigland.— An  act  i^ich  they  were  fully  authorized  to 
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do.     He  admitted  -  the  rule,  that  Bankruptcy  doed  not 
effect  ^cfperty  beyond  the  realm;  and  therefore  it  would 
not  effect  the  EDs;lish  a86%i)ment  of  the  propei^-  in  ques- 
tion.    Bankruptciy  id  in  invitutn — ^it  is  not  vbluntaiy.    It 
19  coerced)  and  therefore  its  operation  can  only  extend 
to  the  territory.     And  though  the  commission  acta  as  if 
executed  at  the  time  of  the  first  act' of  Bankrupt,  yet  it 
would  create  the  assignee  of  Miyintcatnediate  assignment 
a  trustee  for  the  commissioners  of  Bankruptcy.    But  as 
it  cannot  operate  beyond  the  territory,  as  an  act  under 
the  statute,  y^X  it  is  good  as  a  deed  at  Commpn  Law. — 
The  deed  is  only  void  as  -far  as  in  conflict  with  the  Bank- 
rupt Law,  and  therefore  good  as  a  foreign  effect,  and  it 
was  only  n^cHsary  on^his  partrio  cite  Harrison  vs.  Ster- 
ry  •     In  point  of  faet  neither  of  the  partners  were  in  South 
Carolina,  or  the  attachment  would  notiiave  issued.  They 
were  all  absent  then,  and  the  question  was  between  the 
attaching  creditors  and  the  assignees  of  two;  and  in  liar- 
rison  vs.  Sterry,  the  aasigmiieiitof  one  was  held  sufficient. 
The  sim{de  question .  was,  whether  the  effects  were  m 
the  assignees,  or  in  Crowder,  Ciough  &  Co.  at  the  time 
they  were  attached.     Clou^,  it  is  said,  was  in  the  Uni- 
ted States  ;  but  he  might  as  weU  have  been  in  India  so  be 
was  not  in  Carolina.     He  apprehended  the  law  was,  that 
after  dissolution  no  new  contract  could  be  made — Qo  new 
liability  could  be  created  by  one  partner.    It  was  only 
w*here  one  co-*partner  complaiaed  that  such  exception 
could  be  made  to  the  acts  of  a  co-partner.    But  here 
Ciough  had  consented  to  the  act,  and  third  persons  can- 
not interfere  or  complain. 

As  to  the  seal. — He  thought  that  putting  a  seal  to  a 
contract  could  not  avoid  that  which  was  gocki  withoat 
seal.  The  assignment  at  Liverpool  was  made  as  a  trans- 
fer subsequently  agreed  to  by  the  other  partner  for  the 
payment  of  the  eo-partnersfaiil  debts,  wliich  ^^"as  nothing: 
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more  than  their  doty,  at  the  time,  and  within  the  scope 
of  their  duties  and  authorities.  Independent  of  the  Bank- 
rupt Laws  of  England,  an  assignment  to  John  Robinson 
would  have  been  perfectly  good  in  En^and,  if  the  rights 
under  their  Bankrupt  Laws  had  not  previously  vested.-^ 
So  the  attachments  here  wont  take,  if  they  were  prior  to 
the  assignment  in  England. 

As  to  the  argument  that  the  Bankruptcy  dbsolved  the 
co-partnership,  it  was  only  necessary  to  say  tiiat  it  only 
did  so  as  to  the  funds  it  operated  upon,  and  not  upon  the 
funds  or  firm  in  America.  Case  received  his  assignment 
some  time  before  the  attachment  and  had  appointed  Mr. 
Lance  as  his  atttNrney  here,  to  take  possession  of  the  funds 
so  assigned,  which  divested  all  interest  of  Crowder^ 
Clongh  &  Co.,  The  assignment  was  in  favour  of  all  the 
creditors  rateably  and  proportionably  in  England  and 
America.  The  Bankrupt  Law,  cited  from  Kennedy,  was 
passed  since  these  transactions,  and  of  course  they  were 
to  be  governed  by  the  previous  state  of  the  law. 

Lanccy  same  side.  A  previous  voluntary  assignment 
takes  priority  of  an«  attachment — 8  Wheaton,  168,  288; 
Holmes  vs.  Ransenlm,  4  Jolm.  C.  C.  48d;  6  Binney;  1 
Bay,  88.  The  act  by  a  majority  of  the  partners,  is  bind* 
ing  on  the  minority — ^Kirk  vs.  Hudson,  3  John.  E.  R. 
405-6.  A  co-partnership  is  there  considered  as  a  little 
community,  the  majority  of  whom  must  govern,  as  in 
other  communities.  It  has  been  decided  that  an  assign* 
inent  by  one  partner  is  good  against  the  others.  5  Com. 
Dig.  88,  (assignment,  title  merchant) ;  Mills  &:  Stuart  vs. 
Barbour,  4  Day,  428.  In  this  last  case,  a  deed  which  a 
partner  cannnot  make  is  defined  to  be  a  deed  which  at 
Common  Law  would  not  be  efficacious  without  a  seal. 
But  the  law  ofthiaState  does  not  require  that  an  assign* 
ment  should  be  under  seal.  It  has  been  decided  here, 
thiit  the  assif^ment  of  a  bond  need  not  be  under  seal. 
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of  their  rights.  Under  the  Bankrupt  Laws,  the  Baxikruft 
may  be  dischai^d  by  the  consent  of  a  certain  proportion 
of  their  creditors  in  number  or  value,  and  will  they  erer 
^ve  that  consent  without  suck  assignment? 

In  Holmes  vs.  Ranselm,  the  fact  did  not  appear  that  th& 
assignment  was  made  in  fraud  of  the  law.  But  it  is  im- 
possible in  this  case  to  draw  any  other  conclusion  from 
the  facts  in  this  case,  than  that  the  assignment  was  either 
in  aid  of  the  Bankrupt  Laws,  or  in  fraud  of  our  laws  by 
withdrawing  the  funds.  The  {N-operty  is  divested  frdm 
the  act  of  Bankruptcy,  1  Ken.  120. 

This  rule  is  modified  by  the  78th  section  of  the  Bank* 
nipt  Laws,  which  provides  that  all  transfer^  Sic.  that  are 
'made  within  two  months  before  issuing  commission,  are 
^ood  unless  the  party  had  notice  of  the  act  of  Banruptcr. 
The  necessary  inference  is,  that  all  transfers  made  in 
that  time  are  void.  In  2  Huber,  b.  1,  Ttt.  11,  it  is  said, 
contracts  made  in  one  country,  have  their  effect  else* 
where,  according  to  the  laws  of  that  country,  except 
when  it  is  to  the  prejudice  of  the  citizens  of  that  country. 
The  theory  of  the  law  is  that,  as  to  personal  chattels 
they  attend  the  person,  and  may  be  supposed  to  be  acta- 
ally  transferred.  Here  is  a  contract  executed  in  Eng- 
land by  subjects  of  that  country,  and  it  can  take  effect 
only  according  to  the  laws  of  that  country ;  and  according 
to  the  rule  the  operations  of  those  laws  shall  not  work  a 
prejudice  to  our  own  citizens. 

This  assignment  contain  trusts,  and  by  the  Laws  of 
England  the  King  is  entitled  to  a  precedence,  and  under 
their  operation  the  trust  would  be  wholly  defeated.  So 
if  the  assignee  carried  the  fund  into  England,  it  would  be 
subject  to  the  operation  of  the  Bankrupt  Law.  It  follows 
that  the  lex  loci  will  in  general  be  operative  here,  and 
we  should  be  compelled  to  carry  them  into  effect  in  every 
case,  so  far  as  the  partners  are  concerned,  but  there  is  a 
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saving  in  favour  of  our  own  citizens.  Whetlier  the  legal 
estate  remained  in  the  Bankrupts  after  the  act  of  Banlf* 
ruptcy,  or  not,  is  immaterial,  if  in  the  Bankrupt  it  was  the 
subject  of  attachment. 

The  act  of  Bankruptcy  is  a  dissolution  of  the  fir;n,  and 
therefore  the  act  of  one  or  more  could  not  bind  the  firm* 
It  does  not  follow  that  all  the  partners  were  Bankrupts. 
Now  admitting  that  in  general  they  might  do  so  non  con- 
stat, that  he  could  do  any  act  by  which  his  rights  could 
be  altered  or  changed. 

It  is  dear  then  that  the  assignment  is  void,  because  it 
was  made  in  aid  of  the  Bankrupt  law.  It  is  void,  because 
by  the  act  of  Bankruptcy  the  right  vested  in  the  assignees 
of  the  commissioners.  It  is  void,  because  two  partners 
were  not  competent  to  make  it  so  as  to  bind  the  other ; 
and  because  it  is  under  seal. 

Watson  on  Part.  91. — Each  partner  has  an  absolute 
right  to  dispose  of  the  %vhole  stock  in  the  way  of  trade. 
But  it  is  denied  that  this  power  extends  so  far  as  to  enable 
one  or  more  of  a  firm  to  put  an  end  to  the  concern,  and 
such  would  be  the  effect  of  this  assignment. 

4  Yes.  399* — The  individual  is  lost  in  the  firm,  and 
when  they  act  individually  they  stand  in  the  relation  of 
agent  to  the  firm,  and  no  one  will  contend  that  an  agent 
can  put  an  end  to  the  concern,  or  change  the  nature  of  the 
business. 

The  case  of  Harris  vs.  Steity  differs  from  this.  There 
the  assignment  was  of  a  part  of  the  funds  only.  It  is  ex^ 
pressed  to  have  been  for  the  purpose  of  enabling  the  firm 
to  go  on  with  their  business,  and  to  save  their  credit. — 
Fox  vs.  Hanbury,  Cooper  445, 17  Ves.  193,  206 ;  4  Ves. 
396. — ^This  deed  or  assignment  does  not  in  its  effect  con- 
vey any  thing ;  the  trust  is  for  the  benefit  of  the  firm. 
The  rights  of  the  trustee  are  merely  legal. 
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CfjRiA  per  Johnson,  J.  The  facts  ascertained  bj  tfa« 
special  verdict,  stated  id  their  jchronolc^tcal  order,  are  con- 
cisely these.  The  defendants,  Thop.  Crowder,  Henry 
Thomas  Perfect  and  Ja^.  B.  Clough,  all  British  subjects 
were  partners  in  trade.  The  two  former,  Crowder  and 
Perfect,  resided  in  Liverpool,  England,  and  the  latter, 
CIou^,  in  Charleston,  South  Carolina,  and  carried  on 
business  at  these  places  respectively,  under  the  firm  of 
Crowder,  Clough  ^  Company.  On  ihe  8tb  Aug.  1885, 
the  House  in  Liverpool  committed  an  act  of  Bankruptcy 
and  on  the  20th  day  of  the  same  month,  Crowder  and 
Perfect  executed  an  assignment  in  the  name  of  Crowder, 
Clough  &  Co.  under  their  hands  and  seals,  to  Thos.  Case^ 
of  all  and  singular  the  debts,  estates  and  effects  of  the 
said  Crowder^  Clough  &  Co.  within  the  United  States  in 
trust  for  all  the  creditors  of  Crowder,  Clough  &  Co. 
rateably,  and  shortly  after  a  Commission  of  Bankruptcy 
issued  in  England  against  the  said  Thos.  Crowder,  and 
Henry  Thos.  Perfect.  On  the  19th  Sept.  of  the  same 
year,  and  shortly  after  these  proceedings  %v;ere  had,  the 
plaintiffs  and  others  claiming  to  be  creditors  of  the  said 
Crowder,  Clough  &  Co.  and  residing  here,  sued  out  writs 
of  attachment,  which  were  levied  on  their  effects,  estates 
and  credits  which  were  found  here.  At  this  time  Jas.  B. 
T'lough  had  left  this  State,  but  was  still  in  the  United 
States,  and  on  his  going  to  Liverpool  afterwards,  a  Com- 
mission of  Bankruptcy  issued  against  him  also  there  on 
the  10th  June,  1826.  On  the  return  of  the  attachments, 
Thomas  Case,  through  his  attorney  in  fact,  interposed  bis 
claim  to  the  effects,  so  attached,  and  the  question  now 
submitted,  is,  whether  he  is  entitled  to  them  under  the 
deed  of  assignment  so  made.  If  he  is,  it  fcdlows  that  the 
plaintiffs  take  nothing  by  their  attachment;  if  not,  then 
of  course  this  motion  must  prevail.  ^    * 
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This  as  a  question  of  international  law,  is  in  itself, 
highly  interesting,  but  is  rendered  more  so  bj  the  zeal 
and  ability  which  it  has  elicited  from  the  counsel  on  both 
sides,  and  the  learning  which  has  been  put  in  requisition. 
By  recurring  to  the  facts  stated,  it  will  be  seen  that  the 
'Commission  of  Bankruptcy  against  Crowder  and  Perfect 
was  prior  in  point  of  time  to  the  plaintiffs  attachment,  and 
the  question  has  been  raised,,  but  not  with  much  confi* 
dettce,  that  the  proceedings  in  bankruptcy  operated  as  a 
transfer  to  the  Commissioners  of  all  the  property  which 
belonged  to  Crowder,  Clou^  &  Co.  wheresoever  it  mi^t 
be  found  to  the  exclusion  of  the  subsequent  attaching 
creditors.  But  the  case  of  Topham  vs.  Chapman,  1 
^  Const  Rep,  229,  is  decisive  of  that  question.  In  that 
case,  the  question  arose  directly  bei\f  een  the  assignees 
of  a  bankrupt  in  £ngland,  and  attaching  creditors  here, 
and  although  the  attachments  were  issued  subsequently 
to  the  suing  out  of  the  commission  of  bankruptcy,  the 
,  .  Court  held  that  it  did  not  create  such  a  lien  on  the  pro- 
perty  hereos  gave  it  the  preference  over  the  liens  crea- 
ted by  the  attacbiBents  of  the  attaching  creditors,  and 
that  judgment  is,  I-  thinks  very  iully  sustained  both  by 
principle  and  authority. 

A  question  of  more  difficulty  arises  out  of  the  claim 
set  up  in  behalf  of  Case,  founded  on  the  deed  of  assign- 
ment, of  the  20th  Aug.  1825,  also  prior  to  the  plaintiffs 
attachments,  \>y  which  Crowder  and  Perfect,  in  the  name 
of  Crowder,  Clough  &  Co.  have  assigned  to  him  all  their 
property  in  the  United  S  tates. 

Independently  of  the  interest  which  creditors  residing 
here  may  have  in  the  property  assigned,  there  is  no  ques- 
tion that  as  between  the  parties  the  assignment  would  be 
binding  here  as  well  as  in  England,  and  supposing  it  to 
have  been  voluntary  ^nd  binding  according  to  the  laws  of 
<hat  country,  and  not  inoonpistent  with  our  laws,  the 
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Courts  here  would  upon  the  'well  settled  principles  of 
universal  law  be  bound  to  give  it  effect  and  ope* 
ration. 

But  it  is  objected  for  tiie  plaintiffs — 

1st.  That  this  assignment  being  by  deed  and  made  by 
two  of  the  partners  only,  is  ^ot  binding  on  the  third  and 
is  therefore  void. 

2nd.  That  the  assignment  was  either  in  aid  of  the  Bank- 
rupt Laws  of  England,  and  calculated  to  give  them  an 
effect  here  inconsistent  with  the  laws  of  this  country,  and 
therefore  void;  or  that  the  rights  of  Crowder  and  Per- 
fect in  the  property  assigned,  vested  in  the  Commission-  | 
ers  in  virtue  of  the  proceedings  in  Bankruptcy,  and  the 
assignment  was  therefore  nugatory  and  inoperative. 

As  to  the  first,  the  books  furnish  numerous  dicta  which 
sustain  the  position  that  partners  cannot  hind  each  other 
or  the  firm  of  which  they  constitute  a.part,  only  by  deed,  j 

but  on  examination  of  the  cases^  it  will  be  found  that 
they  relate  to  transactions  that  are  purely  mercantile 
and  that  they  depend  on  the  princi|do  that  a  partner  can 
do  no  act  which  will  be  binding  on  his  firm,  which  is  in* 
consistent  with  or  foreign  to  the  object  of  their  associ- 
ation. 

Simple  contracts,  such  as  promissory  notes,  bills  of  ex- 
change,  open  accounts,  and  others  of  like  nature,  are  ac- 
cording to  usage  regarded  as  mercantile  contracts,  and 
the  co-partnership  is  entered  into  with  reference  to  the 
powers  of  each  partner  to  bind  his  firm  in  this  mode,  and 
for  that  reason  it  would  seem  one  partner  cannot  bind  his 
firm  in  a  penal  bond,  (Bacon  Abr.  Merchant,  C.)  nor  can 
he  transfer  the  real  estate  of  the  firm  used  for  the  pur- 
poses of  carrying  on  business  by  deed,  because  it  might  in 
effect,  defeat  the  object  of  partnership.  (Ibid.)  If^ 
however,  the  buying  and  selling  of  lands  and  other  real 
estates  which  can  onlv  be  transferred  bv  deed,  was  the 
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«A>}eet  of  the  <so-partner9hip)  no  one  will  doubt  hut  that  a 
partner  might  bind  his  fom  by  such  an  inatrument. 

I  apprehend  too,  that  where  a  seiail  will  not  change  or 
vary  the  liability  and  is  not  essential  to  the  nature  of  the 
contract,  that  then  also  the  addition  of  a  seal  will  not  vi- 
tiate it;  as  in  the  case  of  a  release,  in  whicli  the  authori* 
ties  dll  agree  that  it  is  good,  notwithstanding  the  addition 
of  a  seal;  (Coub  Dig.  tii.  Merchant,  D.  Days  Ed.  noteH^ 
see.  1,51,  where  the  cases  pntiiis  subject  are  collected^) 
and  they  proceed  on  the  principle  that  the  release  inde* 
pendently  of  the  9eal  contains intrinsie  cvidenceof  the 
payment  pf  the  debt,  iind  is  therefore  good  against  the 
firm. 

Again,  let  us  sup^se  that  at  the  foot  of  a  bill  of  par- 
cels a  partner  had  acknowledged  in  the  name  of  the  firm 
and  under  seal,  that  in  consideration  of  a  sum  specified 
he  had  spld  andilelivered  to  his  customer  the  goods  there^ 
in  contained,  would,  it  be  doubted  that  such  a  memoran- 
dum would  be  a  gpod  bar  te  an  action  brought  by  the  firm 
tot  the  goods  then»elves  or  their  value  ?  1  think  not. — 
And  it  appears  to  me  very  clearly,  that  if  Growder  and 
Perfect  yvete  in  other  respects  competept  to  make  the  as^ 
signment  in  question,  it  is  not  vitiated  by  the  presence 
of  a  seal.  In  tl^  case  of  Harrison  ys.  Sterry^  5  Crancb, 
300,  it  was  h(^ld,  and  I  think  on  very  sound  principled, 
that  an  assignment  of  funds  for  the  payment  of  debts, 
was  in  the  course  of  trade.  Indeed  every  partial  appli- 
vsation  of  funds  to  the  payment  of  debts,  whether  it  con^ 
sistsof  cash,  or  goods,  or  any  thing  else,  is  in  efiect  an 
assi^ment  for  that  purpose  and  binds  the  firm.  And  if 
in  the  eourde  of  things,  a  general  assignment  becomes  ne- 
cessary, diere  can  be  no  reason  why  it  should  not  be 
equally  binding.  The  principle  is  the  same  whether  it 
be  partial  or  total,  and  itfoUows  that  in  either  case  Ofun 
may  bind  the  whole. 
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It  is  said,  however,  that  the  assignment  was  not  oblf' 

f  •  •  , 

gatory  on  Jas.  B.  Clough,  the  partner  resident  here,  and 
I  concede  (hat  as  between  themseives^  Crowder  and  Per- 
fect had  no  control  over  the  interests  of  Clough,  and 
that  their  assignees  could  only  take  their  interest  in  com- 
mon with'  Clough,  but  this  was  an  appropriation  of  the 
whole  funds  of  the  concern  to  the  payment  of  all  their 
debts,  and  whether  he  had  any  interest  o^  not  must  de^ 
pend  on  a  surplus  remaining  after  the  payment  of  the 
debts.  The  whole  was  applicable  to  that  objedt,  and  ff 
the  whole  was  necessary,  he  was  bound  to  that  extent. 

The  remaining  questions  which  I  ()eem  it  necessary  to 
notice,  arise  out  of  the  second  objection  above  stated. 
It  is  that  the  assignment  wa^  in  aid  of  the  Bankrupt  Law» 
of  England,  and  calculated  to  give  them  an  effect  here, 
inconsistent  with  the  laws  of  this  country,  and  therefore 
void;  ot  that  the  rights  of  Crowder  and  P'erfeet  in  th€ 
property  assigned  by  virture  of  the  proceedings  in  Bank- 
ruptcy were* vested  in  the  Commissioners  and  by  relation 
back  to  the  act  of  Bankruptcy,  and  the  assignment  wa5^, 
therefore,  nugatory  and  inoperative.  It  has  been  before 
shewn  that  in  the  conflicting  Operations  of  the  English 
Bankrupt  Laws  and  bur  Attachment  Laws  unaided  by 
Extrinsic  circumstances,  the  latter  would  take  the  prece- 
dence of  the  former  as  between  the  assignee  of  the  Bank- 
rupt and  the  attaching  creditors,  and  it  follows  as  a  ne- 
cessary consequence  that  if  this  assignment  was  a  con- 
stituent part  of  the  proceedings  in  Bankruptcy  and  was' 
in  aid  of  the  Bankrupt  Laws,  that  it  cannot  have  an  ef- 
fect of  itself  either  inconsistent  with  or  to  an  extent  be« 
yond  the  law  itself.  Now  there  are  many  circumstances 
connected  with  this  assignment,  which  favor  the  conclu- 
sion that  it  was  intended  to  aid  the  operation  of  those 
laws.  It  was  made  after  a  notorious  act  of  Bankruptcy, 
and  is  In  its  terms  merely  provisionaV,  evidently  with  an 


iQigre  t^  the  oousequences  which  feUowedU  Beiog  an  as- 
signment for  the  benefit  of  all  creditors  rateably,  it  was  in. 
itself  an  act  of  Bankruptcy;  apd  by  the  laws  of  En^and 
aueh  an  assignee  is  hela  to  be  a  trustee  for  the  assigoeeif 
under  the  Commission  of  Bankruptcy* 

The  temia  of  the  English  Bankrupt  Laws  which  enti- 
tle the  Bankrupt  to  his  disdharge,  is  a  general  and  un- 
qualified surrender  of  all  his  property,  and  unquestiona* 
bly  extends  as  between  bmseU  and  the  assignees  to  pro- 
perty in  a  foreign  country;  and  if  assignments  executed 
under  circumstances  like  these  are  to  have  the  effect  and 
operation  contended  for  on  th^  part  of  Case,  they  would 
soon  grow  into  conunon  use  and  thus  give  an  effect  to 
those  laws  which  are  denied  to  them  by  the  well  settled 
principles  of  international  law* 

The  alternative  contained  in  the  objection  above  8tfl^ 
Hedy  is,  I  think,  equally  conclusive  against  the  claims  of 
Mr.  Case.  There  is  no  doubt  that  under  the  (oifmev 
statutes  of  Bankruptcy,  the  assignment  by  th$  Commis«> 
sioners  vested  in  the  assigned  all  the  property  of  which 
the  Bankrupt  was  possessed,  and  that  too  in  relation  back 
to  the  act  of  Bankruptcy,  by  avoiding  all  intermediate 
transfers,  (Com.  Dig*  Tit.  Bankrupt  D.  26,)  and  the  re- 
cent  act  under  which  these  proceedings  are  said  to  be  the 
first  that  were  had,  makes  no  change  which  can  affect 
the  question  under  consideration.  By  the  78th  section, 
all  transfers  of  property,  &c,made  more  than  two  months: 
before  suing  out  of  the  Commission  and  without  notice 
of  the  act  of  Bankruptcy  are  declared  to  be  valid,  leav- 
ing the  law  with  respect  to  those  made  within  that  pe^od 
as  it  stood  before,  and  by  necessary  implication  avoidiog 
all  made  within  that  period,  (Kennedy's  Bankrupt  Law.) 
The  act  of  Bankruptcy  in  this  case  was  committed  on  the 
8th  August,  1825,  apd  although  the  special  verdict  does 
ndt  ascertain  the  day  on  which  the  Commission  was  is- 
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sued,  it  was  prior  to  the  suing  out  of  the  altachfltents  on 
the  S9th  ^eptesAer  following,  and  the  assignment  hay- 
ing been  made  between  these  periods,  was  necessaril/ 
within  two  months  of  the  suing  out  of  the  Conunissfoo 
and  was  therefore  void^  unless  it  was  to  be  regarded  as  ib 
aid  of  the  Bankrupt  Laws,  the  consequenees  of  which, 
have  been  befoTe  noticed.    Notwithstanding  the  diffieuK 
tj  in  which  the  question  has.  been  involred  and  the  ap- 
parontiy  conflicting  opinions  which  have  been  entertain- 
ed in  relation  to  it,  I  think  I  may  venture  safelj*  to  laj 
it  down  as  well  settled  law,  that  the  proceedings  under 
the  Bankrupt  Laws  of  England  transfer  to  the  assignees 
all  the  interest  which  the  Bankrupt  bad  in  die  propetty 
assigned  whether  it  was  found  in  En^and  or  in  this  or 
any  other  foreign  count/y.    In  support  of  this  position  it 
might  perhaps  be  suffioien^  to  rely  only  on  the  case  of 
Topham  vs.  Chapman  before  referred  to,  in  which  npon 
a  review  of  most  of  the  cases  it  is  conceded  to  the  ex- 
tent necessary  for  the  purposes  of  this  case  and  in  which 
my  brother  Nott,  who  delivered  the  opinion  of  the  Court 
comes  to  the  conclusion  that  by  the  assignment,  all  the 
goods  of  the  Bankrupt  ubicunque  fuerint  vest  immedi- 
ately in  the  assignees.     I  will  add  to  this,  however,  an- 
other case  of  more  recent  occurrence,  and  which  has  al- 
so a  strong  bearing  on  a  branch  of  this  case  before  notic- 
ed.   In  Holmes  vs.  Remsen,  30  Johnson,  259,  Mr.  Jus- 
tice Piatt  after  a  very  laborious  and  learned  investigation 
of  the  doctrine  and  all  the  cases  on  the  subject,  reasoos 
himself  to  the  same  conclusion.     He  observes  **  that  the 
true  principle  id  that  the  assignees  of  a  Bankrupt  are  on 
the  same  and  no  better  footing  than  the  Bankrupt  himself 
in  regard  to  foreign  debts.     They  take  subject  to  every 
Equity  and  subject  to  the  remedies  provided  by  the  Laws 
of  the  foreign  country  where  the  debts  are  due,  and  when 
permitted  to  sue  in  foreign  countries  it  is  not  as  assignees 
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having  ao  interest,  but  as  representaiivea  of  the  Bank- 
rupt." In  the  ^oase  of  Hunter  vs.  Potts,  4  Term.  Bep^ 
182,  the  doctrine  was  carrried  so  far,  that  a  creditor  re* 
siding  in  England,  who  had  attached'the  money  of  a 
Bankrupt  abroad  was  in  an  a^on  brou^t  agati^  him  on 
bta  retu^ll^o  England,  held  to  be  liable  to  the  assignees 
as  for  money  had  and  received  to  their  use. 

The  deductions  from  these  views  nece8sai}|y  lea4  to 
the  condasio^i  that  regarding  the  a^signinent  as  in  aid  of 
the  Bankrupt  Laws  of  England,  it  can  have  no  effect  be* 
jond  the  law  itself,  and  that  under  the  proceedings  in 
Banlmiptcy  the  leeal  right  in  the  property  vested  in  the 
asngnees  as  between  them  and  Crowder,  Glough  &  Co. 
by  relation  back  to  the  act  of  Bankruptcy;  so  that  in  any 
view>0f  the  matter  Case  took  nothing  under  tha  assign- 
ment, and  led  the  Court  to  the  adoption  of  tho  order 
made  in  the  cause  at  the  last  term.  The  motion  is  gran-* 
ted  and  leave  jpven  to  the  plaintiff  to  enter  up  judgment 
on  the  special  verdict  Judgmeni  reversed. 
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C Patbick  and  C.J. MivKioAirjLtvs.  Cojif Miaaioirs&s of 
Cboss  Roads  on  Charleston  Neck. 

Tlie  Le^i^islature  may  order  a  Street  to  be  opened  over  the  Landn 
of  an  individual  witiioiit  making  compehsation. 

In  December,  18jS5y  the  legislature  authorized  America 
street,  in  Hampstead,  to  be  extended  through  the  land$ 
of  C.  Patrick,  and  the  estate  of  G.  Mannigault,  until  it 
intersected  with  Judith-street.  The  Commissioners  were 
about  to  break  down  the  fence  of  the  relator,  C.  Patricks 
and  to  extend  the  street  according  to  the  terms  of  the 
act.  An  application  for  prohibition  was  made,  on  die 
ground,  that  the  legislature  had  no  authority  to  appropri- 
ate private  property  for  public  purposes,  without  ade- 
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qaate  compensation..    The  prohibition  was  rciused  bjr 
Bat,  J*  and  this  was  an  appeal  from  his  decision. 

Dunkirty  for  the  appeal. 

Petijgru^  attorney-general,  contra. 

Curia  per  Huger,  J4  (sitting  for  Johnson,  J.  wko  wa» 
sick.)  Had  this  question  never  been  made ilifefore^  1 
should  feel  much,  difficulty  in  fonmng,  and  should  hesi- 
tate long  ]^fore  I  expressed  any  opinion  on  the  subject. 
The  power  of  taking  private  property  ior  public  uses, 
without  making  compensation,  is  so  much  at  variance 
with  the  established  princifAes  of  this  Court,  that  noth- 
ing but  the  most  urgent  necessity,  or  universal  aeqmes* 
cence  could  have  reconciled  .me  to  its  existence.  Hud 
this  power  been  seldom  or  never  used,  I  should  have  an« 
ticipated  from'  its  exercise  the  greatest  evils,  but  experi- 
ence is  a  soother  of  apprehensions.  Ever  since  the  exis^ 
tence  of  our  government— of  all  governments,  this  power 
has  be^n  in  constant  use ;  and  perhaps  we  have  experi- 
enced as  few  evils  from  the  exerdse  of  it,  as  from  any 
other  in  the  whole  catalogue  of  sovereign  attributes.  TIu's, 
like  every  other  power,  will  be  occasionally  abused ;  and 
the  only  remedy  for  this,,  and  many  other  evils,  is  to  be 
found  in  the  good  aens6  and  virtue  of  the  people.' '  It 
would  be  enough,  in  any  other  country  than  our  own,  to 
rest  its  legitimacy  upon  its  antiquity;  but  here  we  have 
imbibed  too  much  of  the  metaphysics  of  the  revolution, 
to  be  satisfied  with  any  thin^,  because  it  has  been.  We 
must  know  why  it  should  be. 

It  is  true  that  the  elementary  articles,  as  well  as  the 
people,  in  the  Constitution  of  the  Lnited  States,  have  said 
that  privatie  property  ought  not  to  be  taken,  for  public 
purposes  unless  compensation  be  made ;  and  so  say  we 
all,  and  so  have  said  the  legislature  on  many  occasions, 
and  I  have  no  doubt  will  so  act  whenever  a  proper  occa- 
sion is  presented.    But  thi a  is  not  a  limitation  of  the  pow- 
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er — it  isonly  tte  moral  obligation  by  wbichthe  legislature 
is  bound,  to  use  this  power  discreetly  and  justly.  But 
this  obligation  is  imperfect,  and  cannot  be  enforced  by 
this  or  any  other  Court.  If  the  trords  in  the  Gonstitu* 
tiohs  of  the  United  States  and  Massachusetts,  are  to  be 
taken  as  a  limitation  of  the  power,  and  not  a  recognition 
of  the  nioral  obligations  not  to  abuse!  it,  it  is  very  dear 
they  cannot  be  construed  into  a  grant  of  the  power,  but 
a  limitation -upon  a  power  already  possessed.  The  words 
ai*e — **nor8hallpritateproperty  be  taken  for  public  use, 
\vithout  just  compensation."  In'  no  part  of  the  Con- 
stitutioii  is  this  power  Expressly  gnreh.  This,  then,  is  a 
limitation  on  an  implied  existing  power. 

In  most  of  the  State  Constitutions  this  power  is  recog- 
nized, and  in  many  limited,  as  in  thatof  New  Hampshire. 
^^But  no  part  of  tffcdan^s  property  shall  be  takenfrpm  him, 
or  applied  to  public .  uses,  without  his  own  consent,  or 
that  <y  thfe  representative  body  of  the  people.'*  Inhere 
are  no  words  in  our  Constitution  limiting  or  granting  this 
power.'  Poes  it  not  therefore  exist  ?  From  the  continu- 
ed use  of  the  power — from  the  constitutional  construction 
of  the  Constitution  of  the  United  States — from  the  almost 
universal  recognition  of  it,  by  all  the  States,  as  well  as 
from  the  necessity  of  such  a  power,  I  must  conclude  #hat 
it  exists  in  our  legislature  also. 

'  But  it  is  contended  that  this  pow^r  is  not  only  not 
given  in  the  Constitution,  but  is  expressly  negativ- 
ed in  the  2hd  Section  of  the  ^th  Article—"  No  free- 
man shall  be  deprived  of  his  life,  liberty,  or- proper- 
ty, but  by  the  judgment  of  his  Peers  or  by  the  kw  of 
the  land."  An  act  of  the  legislature  of  yesterday,  it  is 
said,  is  not  a  ^4aw  of  the  land,"  within  the  meaning  of 
this  clause.  What  is  meant  in  the  Constitution  by  "  law 
of  the-  land,"  hts  never  been  well  explained.  Leatned 
commentators  and  learned  Judges,  have  differed  in  their  ^ 
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defimtians  of  thk  teitn.  I  shall  not  attempt  to  recount 
them :  H  is  etiougb  to  decide  in  this  e«se,  that  the  act  in 
question  is  the  law  of  the  ian4,  as  much  so,  as  a  militia 
act)  or  road  act,  or  aajr  other  act,  which  the  legislature 
of  the  eountrjr  has  alwi^  been  in  the  habit  of  passing* 
Acts  like  the  one  in  question  hare  been  pasited,  not  only 
ever  siuee  th§  adoption  of  the  Constitution^  but  ever  since 
the  first  establishment  of  proTincial  legislatures  in  this 
country,  and  Indeed  by  tfie  parfitaient  of  Great  Britain, 
as  hr  back  as  die  memory  of  pian  reaches^  What  has 
been  so  long  existing  is  under  any  of  the  definitions  a  law 
of  the  land.  The  legislatiire  then  w^  autlmrized  by  Uie 
law  of  the  land,  to  pass  this  act,  and  eonsequenily  the 
relators  have  not  been  deprived  of  their  pmp&^ij^  with- 
out the  kw  of  the  land.    The  motiim  is  refused. 


\Vm.  S.  Price  vs.  Robert  Libiehouse.  ^ 

Where  a  tenant  had  leased  pramites  for  six  };ean,  and  gare  his 
bond  for  the  payment  of  (he  rent  in  grossj  it  was  held  that  the 
landlord  micht,  notwithstanding,  distrain  for  the  rent;  the  bond 
not  baring  oeen  paid. 

It  is  not  necessary  to  sOpport  a  distress  that  rent  should  be  re- 
served eo  nominey  if  it  appear  really  to  be  due. 

•  a      •     '  ■    '    ' 

This  was  an  action  of  Replevin  toougbt  by  Wm-  S.  Price 
against  Robert  Limehouse.  The.  defendant  Was  owner 
of  a  house  and  lot  in  King-street,  Charleston,  which,  on 
the  1st  September,  1821,  he  leased  to  the  plaintiff  for  six 
years  and  a  half,  commencing  firom  that  date.  In  consid- 
eration of  the  lease,  the  {rfaintiff  agreed  to  pay  to  the  de» 
fendant  the  sum  of  $804  in  cash,  and  to  execute  a  bond  in 
the  penal  sum  of  $31 13,  conditioned  to  pay  $1056  50  ets. 
m  two  equal  instalments,  the  first  payable  on  th6  18th 
Aprfl,  1829,  and  the  second,  in  two  yeaia  from  that  date, 
with  interest  on  the  whole  sum,  payable  annually,  from 
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18th  April,  1821.  The  plaintiff  haying  complied  with 
this  agreement,  by  paying  the  cash  part  and  executing  the 
bond/or  the  remainder,  continued  in  peaceable  possession 
of  the  premises,  under  the  lease,  from  the  date  thereof, 
until  on  or  about  the  5th  of  August,  1824,  when  the  de- 
fendant issued  a  distress  warrant  and  levied  upon  certain 
articles  of  furniture  belonging  to  the  plaintiff,  for  the  sum 
of  j^7 11,  being  part  of  the  bond  remaining  unpaid  as  al- 
ledged.  The  plaintiff  replevied. — The  defendant  pleaded 
the  common  avawry  and  cognizance  for  rent;  to  which  the 
l^aintiff  replied  in  bar  (craving  oyer  of  the  said  demise 
and  setting  it  forth  in  the  plea)  that  he  had  executed  the 
bond  required  by  the  demise,  and  that  the  defendant  had 
no  remedy  by  distress  for  defeult  of  .payment,  but  should 
have  lesorted  to  his  action  upon  the  bond.  To  this  plea 
the  defendant  demurred  generally,  and  the  plaintiff  hav- 
ing joined  in  demurrer  the  case  came  on  to  be  argued 
before  his  honour.  Judge  Richardson,  who  sustained  the 
demurrer.— Whereupon  the  defendant  took  a  verdict  for 
the  amount  of  principal  and  interest  due  on  the  bond. 

A  Motion  was  now  made  to  set  aside  the  verdict,  and 
to  reverse  the  decision  upon  the  demurrer. 

3fofoe,  forthe  motion.  The  defendant,  by  taking  » 
bond  for  the  rent  of  the  premises  relinquished,  ipi^o  facto, 
his  right  to  the  remedy  by  distress,  and  must  seek  redress^ 
in  the  usual  form  by  action  on  the  bond.  There  was  no 
rent  reversed  in  the  demise  which  is  necessary  to  the 
support  of  the  remedy  by  distress. — 1  Bay,  315;  lb.  443 ; 
2  Const.  R.  Tread.  Ed.  637.  Even  if  there  were  such 
reservation  of  rent  in  the  demise,  it  extended  to  the  whole 
term  for  which  the  lease  stipulated  to  run,  to  wit,  for 
six  and  a  half  years,  and  therefore  any  distress  prior  to 
the  expiration  of  the  term  was  premature  and  illegal.  To 
entitle  the  defendant  to  distrain,  the  rent,  if  it  could  be 
daimed  as  such,  should  have  been  pavablc  annual!  v — Co. 
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Lit/  144.  This  distress  was  for  interest -on  the  bond 
also,  whieh  was  illegal — 6  Johnson,  43.  -  The  bond  was 
a  common  money  bond,  and  if  anj  distress  could  haTC 
been  made  to  enforce  its  payment,  it  should  have  been 
made  for  the  penalty,  and  not  for  any  of  the  instalments; 

Henry  Grimke^  contra.  The  leading  question  i9,whe«* 
ther  rent  has  been  reserved.  If  it  has  been,  the  right  to 
distrain  follows  of  course.  The  parties  by  their  contract 
may  fix  the  time  whenever  they  please,  that  the  rent 
should  become  due — 2  D.  &  E.  600;  Gilbert  on  Distress, 
S2.  Taking  a  bond  or  note  will  not  extinguish  the  right 
to  distrain— a^  M'Cord,  484. 

T.  S.  Grimkey  same  side,  cited  Brady  on  Distres,  10^; 
2  £in«  146 ;  Van  Leon  vs.  Smith. 

H,  A.  De  Sanssure,  in  reply,  cited  Parker  vs.  Harris, 
1  Salk.  262. 

Curia  per  Nott,  J.  The  Court  concur  in  opinion 
with  the  Judge  below. 

I  will  avail  myself  of  this  opportunity  to  correct  an- 
expression  which  I  made  use  of  in  the  case  of  Mar* 
shall  &  Giles— 2  Const  R.  Tread.  Ed.  637— that  a 
distress  will  not  be  allowed  except  where  ^^rent  i& 
reserved  eo  nomine.'''  It  is  not  necessary  that  it 
should  be  reserved  by  the  name  of  reni. — It  is  suffi- 
t;ient  if  it  shall  appear  to  be  for  the  use  and  occupation  of 
lands  or  houses,  though  not  denominated  rent.  The  mo- 
ti<m  is  therefore  refused. 

Jadgmentaffirm^i. 


SOMEKAX^L  VS.  GtBBS0. 

An  action  on  the  case  lies  against  a  Master  or  Commissioner  iu 
Chancery  for  neglecting  to  take  good  security  on  a  guardian- 
ship bond. 

But  the  amount  due  by  the  guardian  must  be  ascertained  by  a 
decree  of  the  Court  of  Chancery,  before  siiit  can  be  brought 
against  the  Master;  as  otherwise  the  amount  of  damage  can- 
not be  ascertained. 

This  was  a  special  action  on  the  ease  agsdnst  defenfl- 
ant^  late  Master  in  Cbancery  for  the  District  of  Charles- 
ton, for  taking  an  insolvent  person  as  surety  on  a  guard- 
ianship bond  of  one  Rhodes,  who  was  appointed  guardi- 
an to  the  plaintiff  by  the  Court  of  Chancery,  and  the 
defendant  wasordered  to  take  the  securitys 

The  case  was  tried  before  the  Recorder  of  Charleston^ 
before  whom  a  nonsuit  was  moved  for,  on  the  ground  that 
by  the  act  of  1791,  the  Master  was  bound  to  give  bond  for 
the  faithful  performance  of  bis  duties,  which  the  plaintiff 
should  have  sued  on.  And  that  the  plaintiff  should  have 
obtained  a  decree  against  the  guardian  on  a  bill  to  account 
before  the  amount  of  damages  could  be  ascertained;  and 
until  be  did  so,  he  could  not  bring  this  suit  against  the 
Master. ' 

Tr«  Recorder  refused  the  motion,  and  the  jury  found 
a  verdict  for  the  plaintiff. 

The  defendant  »ow  moved  for  a  new  trial,  on  the  ground 
that  the  act  was  a  judicial  and  not  a  ministerial  one,  for 
which  the  officer  was  not  liable,  and  that  a  decree  shouM 
have  been  obtained,  against  the  guardian  and  the  amount 
due  by  him  ascertained,  before  the  suit  could  be  main- 
tained. A  nonsuit  was  also  moved  for  on  the  grounds 
taken  before  the  Recorder. 

Toofiier^  for  the  appeal. 

Peramieau  Sf  Finley^  contra, 

CuRfAper  Johnson,  J.  There  are  only  two  general 
propositions  growing  out  of  (he  grounds]^i»f  thai  motipn. 
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1st.  Whether  an  action  on  the  case  lies  against  a  Mas* 
ter  in  Chancery  for  neglecting  to  take  sufficient  security 
to  a  Guardianship  Bond. 

2nd.  Whether  the  proofs  in  this  case  were  sufficient  to 
entitle  the  plaintiff  to  a  verdict. 

As  to  the  first,  the  authorities  referred  to  in  a  former 
opinion  pronounced  by  this  Court  between  these  par- 
ties (a)  maintain  fully,  that  in  general  an  action  on  the 
case  will  lie  against  a  ministerial  officer  for  a  ne^eet  of 
duty  by  which  another  is  injured^  The  neglect  of  the 
aheri£f  to  take  sufficient  bail,  may  be  given  as  an  illustra- 
tion, for  which  all  the  books  agree  he  is  liaUe  in  an  ae* 
tion  on  the  case.  Bull.  N.  P.  60 ;  1  Bay,  SiM.  The 
analogy  between  the  duties  required  of  a  sheriff  in  rela- 
tion to  a  bail  bond,  and  of  the  Master  in  relation  to  a 
guardianship  bond  are  so  striking  that  I  am  utterly  unable 
to  discover  any  foundation  for  a  distinction  between 
them,  either  in  respect  to  their  nature,  or  the  extent  or 
manner  of  their  liability.  The  same  reaaoos  which  would 
apply  in  one  case,  it  appears  to  me  equally  apply  to  the 
other.  The  objects'  to  be  attained  arc  substantially  the 
same,  and  the  same  degree  of  diligence  and  circumspec- 
tion in  taking  the  security  are  necessary  to  both,  and  I 
am  utterly  unable  to  discover  why  the  same  remedy  for 
the  neglect  of  such  duty,  is  not  equally  >applicaUe  to  both. 
It  is  said  that  the  plaintiff's  remedy  is  by  action  of  debt 
on  the  bond  entered  into  by  the  defendant,  to  the  State, 
for  the  faithful  discbai^ge  of  the  duties  of  the  office  of 
Master  in  Chancery,  but  in  this  respect  also  it  corresponds 
with  the  case  of  a  sheriff — ^he  too  gives  bond  and  securi- 
ty for  the  faithful  discharge  of  the  duties  of  his  office^ 
and  if  that  remedy  may  be  waived  in  one  case,  it  would 
seem  that  it  might  in  the  other. 


(a.)  Viite  anfc,  33. 
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Again :  In  the  absence  of  anj*  uond  according  to  the 
principle  before  laid  down,  case  would  be  the  >only  reme* 
dj.  The  penalty  of  these  bonds  are  in  point  of  fact  and 
necessarily  so  limited  in  amount.  And  if  we  suppose. a 
case,  which  not  unfrequently  happens^  that  the  reeoTC- 
ries  on  the  bond  are  equal  tp  the  amount  of  the  penalty, 
then  according  to  the  doctrine  contended  for,  the  jdainttff 
would  be  without  a  remedy,  however  aUe  the  defendant 
might  be  to  indemnify  him  for  the  wrong. 

That  the  jdaintiif  might  bare  sued  the  bond  is  not  ques*- 
tioned^butthe  right  to  two  remedies  for  the  same  wrongs 
is  net  an  anomaly.  In  many  cases,  debt  and  assumpsit 
both  lie  on  the  same  contract.  So,  of  trespass  and  case, 
and  trover  and  detinue,  aqd  if  the  party  has  made  his 
election,  there  is  no  reason  for  turning  him  about  to  re- 
commence his  suit. 

In  discussing^the  second  proposition  it  will  be  conceded 
that  the  pliontiff  has  establfabed  by  competent  and  suffix 
cient  testimony  that  the  security  taken  by  the  defendant 
was  insufficient  and  that  the  defendant  was  guilty  of 
gross  negligence  in  not  ascertaining  the  state  of  the  ere* 
dit  of  the  security  At  the  time  he  took  the  bond.  But  that 
is  not  enough  :  He  was  bouiid  also  to  show  that  he  had 
been  injured,  and  the  extent  of  the  loss  he  had  sustained. 

The  proof  offered  to  establish  these  fects,  was  that  T« 
S.  Rhodes^  the  guardian,  was  in  possession  of  a  negro 
woman,  to  whidi  his  wards,  the  plaintiff  and  Elizabeth 
Rhodes,^  were  said  to  be  entitled,  and  that  he  told  the 
witness  he  had  sold  her  for  $700,  and  that,it  was  contend* 
ed  was  sufficient  to  throw  on  the  defendant  the  burthen 
of  accounting  for  this  ^um.  Erery  one  who  understands 
the  nature  of  the  office  of  guardian  must  know  that  re* 
ceipts  and  disbursements  are  necessarily  incident  to  it, 
and  until  these  are  ascertained  any  estimate  of  the  funds 
in  the  hands  of  the  guardian  must  be  conjectural,  and  al- 
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though  the  damages  id  this  form  of  action  are  io  some 
degree  arbitrary  if  the  plaintiff  seeks  to  be  redressed  for 
a  particular  injury,  the  extent  of  which  can  be  ascertained 
with  certainty,  he  is  bound  to  prove  it. 
-  It.is  contended,  however,  that  Rhodes,  the  guardian, 
was  a  competent  witness  to  prove  in  what  manner  he  had 
applied  the  fund,  and  a  presumption  having  arisen  from 
the  facts  proved  against  the  defendant,  he  might  have 
called  him  as  a  witness  to  shew  it. 

Rhodes  was  equally  a  competent  witness  for  the  plain^ 
tiff,  and  might  have  been  called  by  him,  and  until  the 
plaintiff  had  made  out  a  case  ^hich  entitled  him  to  a  ver- 
dict, the  defendant  was  not  bound  to  prove  anything. 
But  again — ^The  extent  of  t|^e  injury  sustained  by  the. 
plaintiff,  could  only  be  ascertained,  by  an  account  of 
Rhodes'  guardianship,  and  if  he  had  been  called  by  the 
defendant,  and  asked  as  to  the  state  of  his  accounts,  he 
might  have  answered,  and  perhaps  truly,  that  he  was 
ignorant  as  to  their  real  situation,  and  the  Court  of  Law 
has  no- power  to  compel  him  to  enter  into  an  account; 
and  besides  that,  every  item  of  that  account  would  have 
been  a  distinct  issiie  between  the  plaintiff  and  Rhodes, 
which  the  proceedings  in  this  case  did  not  put  in  issue, 
and  which  from  the  organization  of  the  Court,  it  was  in- 
competent to  try. 

Let  us  put  this  question  in  another  point  of  view. — 
Themeasureof  the  defendants  liability  is  limited  by  the 
amount  wasted  by  the  guardian ;  and  although  this  is  an 
action  in  form  ex  delicto  in  which  the  damages  are  in 
some  degree  arbitrary,  an  injury  must  be  proved  to  enti- 
tle the  plaintiff  to  a  verdict.  The  guardian,  by  the  terms 
of  his  bond,  and  the  nature  of  his  office,  was  bound  to  ac- 
count in  the  Court  of  Chancery,  and  (he  plaintiff  had  it 
in  his  power  to  compel  that  account  at  any  time  he  pleas- 
4?d,  and  by  thii  means  rould  have  ascertained  with  pio  • 
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cision  the  exact  extent  of  the  injury  ;  and  that  being  the 
best  and  highest  evidence  in  his  power,  he  was  bound 
to  have  produced  it.  It  may  be  said  that  this  evidence 
was  equally  in  the  power  of  the  defendant,  and  that  he 
was  bound  to  produce  it.  I  answer  no.  The  defendant 
had  (ceased  to  be  master  of  the  Court,  and  he  could  not 
ex  officio  have  called  the  guardian  to  account ;  and  the 
want  of  interest  in  the  subject  matter,  would  have  been 
an  answer  to  any  application  for  an  account  at  his  in- 
stance.' It  follows,  therefore,  that  the  evidence  offered 
by  the  plaintiff  was  incompetent,  as  better  was  in  his 
power. 

The  liability  of  the  defendant,  if  he  be  liable,  grows 
out  of  the  defalcation  of  the-  guardian,  and  1  apprehend 
that  to  charge  him  the  same  proof  is  required  as  if  the 
action  had  been  against  the  guardian^  and  I  need  scarcely 
add,  that  the  only  means  of  getting  at  it,  is  through  an 
account  in  the  Court  of  Chancery.  The  case  of  Ander- 
son vs.  Maddox,3M'Cord,  287,  and  several  others  which 
have  been  decided  on  the  same  principle  establish  that 
the  surety  to  an  administration  or  guardianship  bond  is  not 
liable  until  the  defalcation  of  the  principal  is  ascertained 
by  an  account,  because  it  is  impossible  by  any  other  means 
to  ascertain  the  extent  of  the  Uability,,and  the  same  prin- 
ciple e€(ually  applies  to  the  case  under  consideration. — 
The  object  of  this  action  is  to  charge  the  defendant  with 
the  defalcation  of  the  guardian,  because  he  neglected  to 
take  sufficient  security,  and  without  an  account  it  is  equal- 
ly impossible  to  ascertain  the  extent. 

I  was  disposed  on  the  first  view  to  think  that  the  mo- 
tion for  a  nonsuit  ought  to  prevail,  but  the  circumstances 
create  a  t^cry  strong  presumption  that  the  plaintiff  has 

« 

iiterits,  and  that  the  neceasary  proof  may  yet  be  obtain- 
ed.     A  nnw  trial  js  th preform  ordered. 
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John  F.  Walker  vs.  Jonvaon  &  Lozieb. 

i 

Goods  deposited  for  keeping  in  the  stcM-e-housc  of  a  factor,  wlia 
under  let  from  a  commission  merchant,  are  not  subject  to  di*- 
tress  for  rent  due  the  first  lessor. 

The  defendant,  Johnflon,  leased  to  Charles  Urquhart, 
a  store  in  the  city  of  Charleston,  and  he  again  underlet  a 
part  of  the  premises  to  John  Magrath.  Urquhart  was  a 
commission  merchant,  and  Magrath  a  factor ;  each  appro* 
priated  their  respective  apartments  to  the  purposes  of 
their  pursuits,  and  the  plaintiff.  Walker,  deposited  some 
sugars  in  those  occupied  hy  Magrath.  Urquhart  being 
in  arrear  for  rent,  defendant  distrained  on  these  sugars. 

RtCHAKDsoN,  J.  thought  they  were  liable,  and  so  charg* 
ed  the  Jury,  who  found  a  verdict  for  the  defendant  The 
question  was  whether  they  were  liable ;  and  this  was  a 
motion  for  a  new  trial. 

Grimke^  for  the  motion. 

M^Cready^  contra. 

Curia  per  Johnson,  J.  Judge  Blackstone,  in  his  com* 
mentaries  on  the  Laws  of  England,  (3  Vol.  p.  8,)  lays  it 
down,  that  in  general  whatever  goods  and  chattels  the 
landlord  finds  on  the  premises,  whether  they  in  fact  be* 
long  to  a  stranger,  or  the  tenant,  are  distrainable  for  rent; 
and  this  rule  is  founded  on  the  presumption  of  ownership, 
arising  out  of  the  fact  of  possession,  and  the  danger  aris- 
ing from  combinations  between  strangers  and  the  tenant 
to  defraud  the  landlord  of  his  rent.  But  he  allows  the 
existence  of,  I  think,  six  exceptions,  and  amongst  them 
are  valuable  things  in  the  way  of  trade,  which  he  illus^ 
trates  by  the  instances  of  a  horse  standing  in  a  smith's 
shop  to  be  shod,  or  in  a  common  inn,  or  cloth  at  a  tailor's 
house,  or  com  at  a  mill ;  from  which  I  think  it  is  clearly 
deducible  that  wherever  the  place  let  is  appropriated  by 
the  tenant,  as  a  common  repository  of  ^oods,  and  arc  pift* 
cod  there  by  a  stranger  in  tliat  confidence,  they  are  not 
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liable  to  distress  for  rent  due  by  the  tenant.     Their  liV 
bility,  as  before  observjtd,  arises  out  of  the  presumption 
of  property  in  the  tenant,  from  the  fact  of  possession. — ^ 
But  that  is  repelled  by  the  circuinstance  that  the  plaqpfr 
has  become  a  cooHnon  place  of  deppsit,  and  whet^^jj^^./ 
was  let  with  a  view  to  that  object  or  not,  can  myhc^^i^ 
ference.     Unleiss  restrained  by  the   terms  of  theTease^ 
the  tenant  had  the  right  to  appropriate  it  to  any  use  that  /, 

he  might  think  proper,  if  no  injury  resulted  to  the  land- 
lord ;  and  its  being  so  used  is  notice  to  him  that  the  goods 
found  there  are  not  necessairily  the  gopds  of  the  tenant. 
Harsh  as  the  general  rule  is,  it  never  could  have  bee^ 
intended  to  subject  the  goods  of  one  man  to  the  payment 
of  tlie  debt  of  another. 

The  case  6f :  vs.  Wyatt  &  Richardson,  1  Bay, 

102,  proceeds  on  this  principle.  In  that  case  the  goods 
of  a  stranger  had  been  sent  to  a  vendue  store  for  the  pur- 
pose of  being  sold,  and  it  %vas  held  that  they  were  not 
liable  to  be  distrained  for  rent  due  by  the  vendue  master 
to  his  landlord ;  and  so  in  Phelon  vs.  M'Bride,  1  Bay,  170, 
where  it  was  adjudged  that  a  negro  boy,  put  as  an  appren* 
tice  to  a  hair  dresser,  was  not  distrainable  for  rent  dufc 
by  the  master. 

Taking  this  principle  for  granted,  it  is  only  necessary 
to  the  determination  of  the  case  under  consideration  to 
ascertain  what  was  the  character  of  the  place  in  which 
the  sugars- were  deposited,  and  on  which  they  were  dis- 
trained. Urquhart,  the  tenant,  it  seems  was  a  commission 
merchant,  and  Magrath,  the  sub-tenant,  a  factor.  The 
sugars  were  in  the  apartment  occupied  by  the  latter,  and 
appropriated  by  him  to  the  reception  of  all  sorts  of  pro-* 
duce  and  merchandize  which  his  customers  and  the  com- 
munity in  general  might  think  proper  to  commit  to  his 
care,  either  for  safe  keeping,  or  to  be  sold  by  him  on 
commission.     It  was  then  a  common  repository  of  goods, 
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and  according  to  tbe  principle  the  sugars  of  the  plaintifiT 
were  not  distrainable. 

I  have  considered  this  case  with  reference  only  to  that 
part  of  the  premises  occupied  by  Magrath,  because  to 
whatever  use  the  other  might  have  been  appropriated^ 
he  had  fixed  a  character  on  that.  But  the  same  conclusion 
would  follow  from  considering  them  in  the  custody  of 
Urquhart,  who  was  a  commission  merchant,  which  as  I 
Understand  it,  differs  little  from  that  of  factor,  but  in  a 
fiame,  intended  to  designate  those  who  deal  principally 
in  merchandize,  from  those  who  deal  for  the  most  part  in 
produce  of  the  country.  Both  of  them  derive  their  pro- 
fits by  way  of  commissions  on  Sales  and  purchases,  and 
neither  of  them  exclude  any  article  in  the  way  of  their 
business.     The  motion  must  therefore  be  granted. 

CoLcocK,  J.  I  concur  as  to  the  factor's  store  bouse, 
but  not  as  to  that  of  a  commission  merchant. 
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ABATEMENT. 

) .  Where  a  case  ha9l>een  referred  to  arbitrators  by  eonse&t 
of  parties,  and  before  the  award  is  confirmed,  one  of  the 
parties  die,  the  case  abates,  and  it  is  too  late  to  confirm 
the  award. — Farmer  \s.Frey,  l^ 

ADMINISTRATORS. 

8e6  £xecutor9, 

AGENT. 

1.  If  an  agent  sell  without  disclosing  the  name  of  his  prin* 
cipal,  he  will  in  respect  to  the  purchaser  be  regarded  as 
the  princjpsd. — Conyert  rs,  M^  Orath,  802 

2.  To  an  action  arising  on  the  contcact  of  the  agent,  the 
purchaser  may  in  general  set  ofi*  a  debt  due  by  the  agent 
to  hiQiself ;  but  not  where  he  has  notice  of  the  agency  be- 
fore his  responsibility,  for  the  agent  actually  accrues.  /6. 

3.  The  agents  being  vendue  masters,  at  whose  sale  the  pur- 
chaser bought  for  cash,  precludes  the  purchaser  fi:t>m  dis- 
counting a  responsibility  which  he  had  assumed  in  favour 

of  the  agent,  which  had  not  then  accrued.  lb. 

4.  An  agent  authorized  to  settle  an  account,  and  to  give  a 
note  in  the  name  of  the  principal  for  the  balance,r  is  a  com- 
petent witness  to  prove  his  agency  and  the  fiict  of  giving 
the  note,  where  suit  is  brought  on  the  note. — Ckwingfon 

vs.  Buauyy  412 

•5.  Where  several  gave  a  iomt  Power  of  Attorney  to  their 
agent  to  renew  a  note  they  had  in  bank,  as  indorseiv,  the 
renewed  note  must  be  made  in  conformity  with  the  ori- 
ginal note,  as  to  the  order  of  indorsements,  or  the  agent 
will  be  considered  as  having  exceeded  his  power.— j9anAr 
vs.  M'  mUiey  438 

AGREEMENT. 

See  Ckmtraec. 

ALIEN. 

See  Escheat. 

APPEAL. 
8u  Practice. 

ARBITRATION. 

1.  Where  a  case  has  been  referred  to  arbitrators  by  consent 
of  parties,  and  before  the  awaid  is  confirmed,  one  of  the 
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parties  die,  the  case  abates,  and  it  is  too  late  to  confirin 
the  award. — Farmer  vs.  Prey,  IGU 

ASSIGNMENT. 

See  Insolvent  Debtor9. 

ATTACHMENT. 

See  Bankri/Lptcy. 

AITACHMENT  FOR  CONTEMPT. 

1.  An  attachmeiit  for  contempt  in  not  paying  over  money 
on  an  execution,  or  for  not  collecting  it,  is  in  effect  a  civil 
proceeding;,  by  which  Courts  compel  their  officers  to  in- 
demnify suitors  for  losses  sustained  by  neglect  of  duty. — 
Daniel  vs.  Capers,  237 

2.  If  the  party  elects  to  proceed  by  attaeliment  and  receives 
the  principal  of  the  debt,  he  cannot  afterwards  bring  an 
action  against  the  sheriff  for  damages  for  the  detention.       Jb  ■ 

3.  As  a  condition  to  his  discharge  from  an  attachment  the 
Court  may  add  that  the  sheriff  should  pay  interest  on  the 
money  during  the  period  of  the  detention.  But  not  hav- 
ing done  80,  the  plaintiff  cannot  bring  suit  to  recover  in- 
terest by  way  of  damages  lb 

ATTORNEY  AND  POWER  OF  ATTORNEY- 

See  ^gent. 

1.  O.  and  T.  as  drawers,  and  defendant  as  indorser,  gave  (>. 
a  power  of  attorney  to  make  the  renewals  of  a  uoto  they 
had  discotmted  at  bank.  On  a  suit  by  the  bank  against 
the  defendant,  as  tlie  indorser  on  a  renewal  made  by  G. 
the  bank  must  show  that  the  note  sued  on  is  the  renewal 
of  some  original  note  drawn  by  these  parties. -T-/ia7t/«:  \s. 
Ilerberty  80 

2.  A  power  to  rcnev.'  a  note  at  60  or  90  days,  will  anthorize 
the  renewal  of  the  note  at  8S  days,  there  being  no  viola- 
tion of  tbo  object  and  intention  of  the  paHles.  lb* 

3.  By  the  actof  1791,.attorneysiat  law  are  made  liable  to 
clerks  and  slieriffs  lor  costs,  when  tliey  commence  actions 
for  plaintiffs  residing  without  the  limits  of  the  State. — 
Benson  vs.  pyhifjield,  149 

4.  An  attorney  is  not  bound,  but  is  authorized  to  receive 
money  collected  on  an  execution  for  his  client. — Poole 

vs.  Gist  £2f  lioddy,  25^ 

5.  Where  a  demand  was  placed  in  the  hands  of  A.  and  B. 
attorneys  in  co-partnership  to  collect,  and  before  the  mo- 
ney is  collected  on  the  execution  the  attorneys  dissolve 
their  co-partnership,  and  afterwards  one  of  them  receives 
the  money  Irom  the  sheriff  and  gives  a  receipt  in  his  own 
name,  and  nep;lects  to  pay  the  money  over  to  the  plaintiff^ 
both  of  the  attorneys  are  liable  as  co-partners.  lb. 

AWARD. 

See  Jirbitratvon. 

BAIL  AND  BAIL  BOND. 

1.  In  debt  on  bail  bond,  the  plaintiff  in  his  declaration 
must  set  out  the  condition,  the  proceedings  against  the 
priifcipirf,  and  the  patticuhir  breaches.— Zo^er  vs.  JMonio,  176 
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:2  It  is  not  enuugii  to  set  out  the  condition,  the  ^'rit,  and  the 
return  thereof,  and  to  assi^^n  as  a  breach  that  the  deieod- 
ant  did  not  appear  ;  the  plaintiff  should  allege  that  he  had 
prosecuted  his  writ  to  judgment,  and  had  issued  a  ca.  sa. 
to  which  there  had  been  a  return  of  non  inventus,  and 
tiiat  the  defendant  in  the  original  action  had  not  paid  the 
debt,  costs  and  charges,  or  any  part,  nor  rendered  his  body.     Ib^ 

3.  Bail  bonds  arc  given  to  the  sheriff  and  his  successor,  and 
may  be  assigned  by  tho  successor.    .  lb. 

4.  In  an  action  against  the  bail,  on  bail  bond,  the  judgment 
against  tlie  principal  constitutes  the  true  measure  ot  dam- 
ao'es. — Kinslcr  vs.  Ikyzer,  315 

5.  Tho  case  otBryce  vs.  Morton  was  tried  upon  a   writ  of 
enquiry,  where,  if  the  plaintiil'  does  not  prove  the  extent 
of  his  damages,  the  Jury  may,  at  their  discretion,' give 
merely  nominal  damages.    But  tlra  application  of  the  lule, 
even  to  that  case,  is  questionable.  Ik. 

0.  A  bail  bond  taken  in  the  Circuit  Cotirt  of  Common  Pleas 
for  Charleston  District,  may  be  sued  upon  in  tlio  City 
Court  of  Charleston. — I^gare  vs.  Brounij  370 

7.  VVhero  the  defendant  hacl  taken  the  benefit  of  tho  Insol- 
vent Debtor's  Act,  in  a  suit  by  the  plaintiff,  he  cannot 
again  bo  held  to  bail  for  the  same  debt,  unless  the  affidavit 
contains  a  specific  charge  of  fraud  in  making  his  assign- 
ment — Man  vs.  Lmoden-y  %  485 

BAILMENT. 

Sef  CoTiimon  Carrier. 

1.  Where  cotton  is  sent  to  a  gin  to  be  ginned,  the  owner  ol 
tlie  machine  is  bound  to  take  the  same  caro  of  it  that  a 
prmlent  man  would  bestow  on  his  own  ;  and  of  coui*so  is 
only  liable  for  ordinary  neglect. — M*Cqxo  vs.  Kimbrel.        220 

2.  Where  the  defendant's  gin-house  was  burnt  by  tho  neg- 
ligence of  his  servants,  ho  was  held  answerable  for  cotton 

-  sent  there  to  be  ginned.  lb. 

BANKRUPTCY. 

1.  A  prior  commission  ot  Bankniptcy  in  England,  does  not 
give  the  assignees  a  lien  over  attaching  creditors  in  this 
State. — John  Robinson  vs.  Crowder.Clough^  Co.  510 

2.  No  effect  will  be  given  in  this  State  to  the  English  Bank- 
rupt Laws,  nor  to  any  provisionary  assignment  made  iu 
aid  of  those  laws.  Iff 

3.  All  assignments  by  a  creditor  in  England,  within  two 
months  of  the  suin^  out  of  a  Commission  of  Bankruptcy 
against  him  are  void,  and  the  Assignees  hold  in  trust  for 
the  assignees  under  the  commission.  /£« 

4  As  between  the  Bankrupt  and  the  Assij^nees  under  the 
Bankruptcy,  the  commission  transfers  all  the  rights  the 
Bankrupt  has,  whether  in  England  or  in  a  foreign  country .    ib, 

5.  The  Assignees,  however,  as  to  foreign  debts,  stand  in  no 
better  situation  than  the  Bankrupt  mmself,  and  are  sub- 
ject to  every  equity,  and  to  the  remedies  provided  by  the 
laws  of  the  foreign  State,  and  when  they  are  permitted  to 
sue  there,  it  is  not  as  Assignees,  but  as  representatives  of 
the  Bankrupt.  /5 
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6.  An  assignment. in  England  within  two  months, ot  Bank- 
ruptcy, IS  an  assigntnent  in  aid  of  the  Bankrupt  Laws, 
ftnd  will  not  give  a  lien  prior  to  a  subsequent  attachment 

in  this  State,  over  rights  attached  here.  Jb. 

7.  An  assignment  made  by  one  partner  of  the  efiects  of  the 
firm,  for  the  payment  of  their  debts,  though  under  teal, 
will  bind  the  other  partner.  76. 

BARON  AND  FEME. 

Sat  Husband  and  Wife. 

BIGAMY. 

h  This  was  a  case  of  Bigamy,  and  it  was  held  that  the  de- 
<&larations  of  the  prisoner,  that  he  had  mart  ied  the  first 
wife,  and  proof  of  cohabitation  for  fourteen  years,  was  suf- 
ficient evidence  of  the  first  marriage. — State  vs.  JBritton.     256 

BILLS  OF  EXCHANGE  ANli  PROMISSORY  NOTES. 

1.  The  act  of  1822,  nrakes  Protests  of  Notaries  who  are  dead 
or  reside  out  of  the  district  where  the  suit  is  brought,  evi- 
dence as  well  uf  notice  to  the  endorser  aa  of  a  demand  on 
the  drawer.  The  Protest  should  state  both  the  demand 
and  notice  of  non-'payment,  and  is  evidence  of  both.-^ 
Dobsan  vs.  Laval,  67 

2.  O.  and  T.  as  drawers,  and  defendant  m  indotser,  gave  G. 
a  power  of  attorney  to  make  the  reruwals  of  a  note  they 
had  discounted  at  bank.    On  a  suit  by  the  bank  against 

•  the  defendant,  as  the  indorser  on  a  renewal  made  by  G. 
the  bank  must  show  tliat  the  note  sued  on  is  the  renewal 
of  some  original  note  drawn  by  these  parties. — Bank  vs. 
Herbert,  89 

3.  A  power  to  renew  a  note  at  60  or  90  days,  will  author!^ 
the  renewal  of  the  note  at  88  days,  there  being  no  viola- 
tion of  the  object  and  intention  of  the  parties.  76. 

4.  A  note  riven  by  an  infant  for  necessaries  is  valid. — Dii- 
boee  vs.  IVheddoUy  221 

5.  Where  several  gave  a  joint  power  of  attorney  to  their 
agent  to  renew  a  note  they  had  in  bank,  as  indorsers,  the 
renewed  note  must  be  made  in  conformity  with  the  origin- 
al note,  as  to  the  order  of  indorsements,  or  the  a^nt  will 
be  considered  as  having  exceeded  his  power. — Bankvn. 
M'  milu,  438 

6.  But,  quere. — How  far  is  one  indoner  answerable  over  to 
another  on  an  accommodation  note,  for  the  benefit  of  the 
drawer  1  lb. 

7.  If  the  drawer  of  a  note  remains  in  the  State,  and  has  only 
changed  his  residence,  the  holder  must  find  him  out  and 
make  his  demand  to  charge  the  indorser  upon  non-pay- 
ment ;  but  if  he  has  lemoved  to  a  foreign  country,  the 
holder  is  excused  fit)m  making  a  demand. — GiUetpie  vs. 
Hannahan.  503 

S.  If  the  drawer  is  absent  in  any  other  State  of  the  United 
States,  he  is  considered  as  in  a  foreign  State.  lb. 

BOND.    . 
See  BaU,  Bond^  Ckmmiseumer  in  JSquiUy. 
1.  Plaintiff  gave  in  evidence  a  bond  purporting  to  have 
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becti  executed  in  another  state,  sind  proved  the  signature 
of  the  obligor,  but  cave  no  evidence  as  to  thesignature  ot 
the  witnesses.  Held  to  be  sufficient  evidence  of  the  exe- 
cuUon  of  the  bond  under  the  act  of  ISO^.—Edgar  ys.Bnwn,  91 

2.  A  bond  is  good,  though  the  obligor»s  name  he  not  insei^ 
ted  in  the  body  of  thelwnd,  he  having  signed,  sealed  and 
delivered  it— Stone  vs,  WUson,  ^^ 

3.  The  body  of  the  bond  mentions  but  one  obhgor,  A .  out 
it  is  signed  sealed  and  delivered  by  A  and  B.  Held  that 
the  bond  was  valid  against  B.  ,      ,    * 

4.  The  plea  of  nil  debet  to  debt  on  bond,  is  irregular,  but 
is  a  substantial  plea;  and  if  the  plaintiff  choose  to  goto 
trial  on  such  an  issue,  he  must  be  bound  by  the  result ; 
and  the  sum  found  by  the  Jury  will  be  presumed  to  be  tiie 
amount  actually  due.—Beher  vs.  Irwney  v    •* 

5.  Either  party,  in  an  action  of  debt  on  bond,  may  submit 
the  condition  to  the  Jury,  and  where  on  the  plea  of  nil  de- 
bet the  Jury  have  found  a  verdict  for  ten  cents,  the  Court 
will  not,  after  a  lapse  often  years,  interfere  with  a  verdict, 
though  an  ^rror  might  possibly  have  been  committed.         lo. 

6.  Where  the  principal  to  a  bond  has  been  sued,  and  his  body 
taken  witha  ca.  sa.  and  discharged  with  his  consent,  un- 
der the  provisons  of  the  Act  of  1816,  it  does  not  release  the 
sureties. — yVeasurers  vs.  Johnson,  458 

BOOKS  OF  ACCOUNTS. 

See  Bvidence, 

CITY  COURT  OF  CHARLESTOxN. 

See  JurUdictum. 

CLERK  OF  THE  COURT. 

i.  Neillier  the  state  nor  any  one  authorised  by  the  state,  can 
maintain  an  action  against  a  clerk  of  the  court  of  common 
pleas,  on  his  bond  for  neglecting  to  record  judgments  re- 
covered in  his  office;. — Treasurers  vs,  JiosSi  273 

2.  None  but  the  persons  injured^  by  the  neglect,  eau  main- 
tain the  suit.  ■^^• 

3.  Where  the  successor  to  a  clerk  records  the  judgments  so 
neglected^  he  cannot  recover  against  his  predecessor  the 
fees  for  recordin g  them .  Jb. 

COMMISSIONER  IN  EQUITY. 

1 .  A  master  injeqnity  is  liable  in  law,  to  an  action  on  the 
case,  for  a  neglect  of  duty,  as  an  officer  of  that  court,  by 
any  one  who  may  be  injured  by  such  neglect. — SomeraU 

.    vs.  Gibhes,  547 

2.  An  action  on  the  case  lies  against  a  Master  or  Commis- 
sioner in  Chancery,  for  neglecting  to  take  good  security 

on  a  ffuardianship  bond.  lb. 

ik  But  the  amount  due  by  the  soardian  must  be  ascertained 
by  a  decree  of  the  Court  of  Chancery,  before  suit  can  be 
brought  against  the  Master;  as  otherwise  the  amount  of 
damage  cannot  be  ascertained*  lb. 

COMMISSIONERS  OF  THE  ROADS. 

1 .  Thtf  Commissieners  of  the  Roads  have  the  power  to  alter 
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or  change  a  road  belonging  to  their  jurisdiction,  for  a  short 
distance,  particular!}'  when  the  alteration  is  at  the  request 
of  the  individual  over  wliose  land  the  road  runs,  and 
where  it  is  productive  of  no  great  inconvenience. — State 
Vs.  Commissioners.  o 

2.  Before  the  commissioners  can  fine  a  defaulter  for  not 
working  on  the  roads,  they  must  appoint  a  day  and  place 

,  und  summon  him  to  shew  cause, —  Crlover  vs.  Simons ^  G7 

3.  A  warrant  by  the  commissioners  to  collect  the  fines  a- 
gainst  i\\e  defaulter  is  void  if  it  does  not  specify  the  a- 
niount  of  the  fines.  lb. 

4.  The  Commissioners  are  liable  as  trespassers  for  seizing 
and  selling  the  property  of  a  defaulter,  it  the  above  requi- 
sites arc  not  complied  with.  ib. 

5.  The  commissioners  have  no  power  to  compel  an  individ- 
ual to  work  on  his  own  road.  lb. 

6.  The  commissioners  of  tlie  Roads  are  auOiorised  by  tlie 
act  of  1788  to  cut  down  and  use  such  native  forest  trees  as 
are  unreclaimed  and  unappropriated  to  any  particular  use, 
as  may  be  near  the  high  roads,  private  paths,  bridges,  &c. 
for  the  purpose  of  making  and  repairing  them,  notwith- 
standing the  trees  are  enclosed  in  a  fence.— iEaocs  vs.  Terry,  125 

7.  Trees  reserved  for  ornament,  and  those  cultivated  for 
use,  have  always  been  exempted.  76. 

8  It  seems  tliat  where  a  parish  line  runs  through  a  planta- 
tion, leaving  the  dwelHng  house  and  some. of  the  negro 
houses  in  one  parish,  and  the  rest  of  the  negro  houses  in 
the  other  parisli,  that  all  the  slaves  are  bound  to  do  road 
duty  in  the  parish  wlierein  the  dwelling  house  is  situated. 
— Keckley  ya.  Commissioners  of  Jiaads.  46^ 

9.  Where  notice  is  required byan  act  to  be  given,  a  news- 
paper notice  is  not  sufficient,  unless  made  so  by  the  act.       lb, 

10.  The  Commissioners  of  Roads  must  give  personal  notice 
to  persons  called  upon  to  do  road  duty  or  to  make  return 
of  their  slaves  liable  to  do  duty  ;  and  the  notice  must 
))rescribe  the  time  and  place.  lb. 

11.  Though  the  act  of  1825  requires  the  boards  of  Commis* 
sioners  of  each  district  at  their  first  meeting  after  the  pass- 
ing of  the  act,  to  divide  their  respective  parishes  into  as 
many  road  divisions  as  there  were  Commissioners,  and  to 
assign  one  division  to  each  Commissioner,  who  is  author- 
ised to  call  on  the  inhabitants  of  his  division,  to  make  re- 
turns of  their  slaves  liable  to  do  road  duty,  yet  they  arc 
bound  to  obey  the  notice  of  all  the  board,  should  no  such 
divisions  be  made,  or  before  they  be  made.  lb. 

COMMON  CARRIER. 

1.  Plaintiffs  slaves  were  drowned,  by  an  accident  happen- 
ing to  defendant's  steamboat,  he  being  a  common  carrier, 
and  the  slaves  being  passengers.  Plaintiff  brought  suit 
for  damages.  The  judge  charged  the  jury  that  defendant 
was  liable  for  the  loss  of  the  slaVes  in  the  same  manner 
as  he  would  be  liable  for  the  loss  of  goods.  Verdict  set 
aside  for  ui\B(\xreciion.'^M^ Ihnald  vs.  Clarky  22S 

2.  There  is  a  distinction  between  the  liabilitv  of  a  earner 
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with  respect  to  the  transportation  of  a  slave  and  a  bale  of 
goods.  76. 

3.  The  question  shoold  have  been  submitted  to  the  jury, 
whether  theaccideiit  happened,  by  the  neeliffenoe  of  the 
carrier,  or  the  act  of  the  slave,  or  by  unavoQable  accident.  lb. 

CONSIDERATION. 

See  C&ntract. 

CONSOLIDATION. 

1.  The  court  will  not  order  a  consolidation  where  one  of 
the  cases  is  within  the  Summary  Process  jurisdiction,  and 
the  other  beyond  it. — Gaffney  vs.  Branham,  125 

CONSTITUTION. 

See  Legislature, 

1.  By  the  constitution  of  the  state,  members  of  the  Legis- 
lature are  privileged  from  being  sued  during  the  sitting  of 
the  Legislature,  and  ten  days  previous  and  subsequent 
thereto, — TUUnghast  and  jfrthur  vs.  Carr,  162 

2.  The  provision  of  the  Constitution  is  not  confined  to  cases 

of  bail  process  but  extends  to  all  suits  76 

CONTRACT. 

1 .  Though  a  contract  for  overseers  wages  be  to  pav  a  g^oss 
sum  by  the  year,  the  jury  may,  when  the  parties  have  dif- 
fered and  separated  before  the  end  of  the  year,  apportion 
the  damages  to  the  services  actually  rendered,  to  effect 
substantial  justice. — At  Clure  vs.  Pyatt,  26 

2.  Every  vsdid  eontrapt  must  have  a  good  and  valuable 
consideration,  and  when  set  oat  in  pleading  either  as  the 
foundation  of  an  action  or  by  Way  or  defence,  it  must  ap- 
pear <hi  the  record. — CMtett  vs.  Iaacos  and  Imterer,  323 

3.  There  can  be  no  such  thinj^  as  a  release  after  contract 
broken,  except  by  deed,  and  it  must  be  so  pleaded.  76. 

4.  A  party  may  bind  hi^Qself  by  parol  to  release,  but  it  must 
be  on  sufficient  consideratiDD,  and  although  such  a  con- 
tract may  furnish  sufficient  ground  of  defence,  as  payment, 
accord  and  satis&ction,  &c.  yet  technically  it  is  not  a  re- 
lease. 76. 

5.  If  the  release  is  under  seal,  it  implies  a  consideration; 
otherwise  if  not  under  seal,  and  the  consideration  must  be 
proved.  76 

6.  An  assignment  purporting  to  be  between  two  parties  is 
void,  unless  signed  by  both. — Cline  vs.  Black,  431 

7.  Where  a  sealis  not  essential  to  the  validity  of  a  contract 
the  addition  of  a  seal  will  not  vitiate  it. — John  Robinson 

vs.  Crowder,  ChughSi  Co.  619 

CO-PARTNERS  AND  CO-PARTNERSHIP. 

1.  Where  one  of  several  partners  is  resident  here  or  with- 
in tlie  jurisdiction  of  the  Court,  the  absent  co^partner  can^ 
not  be  made  a  party  defendant  in  a  process  against  the 
firm,  by  attachment  either  directed  against  his  private 
property,  or  the  property  of  the  firm,  and  the  only  mode 
of  making  him  a  party,  is  by  serving  the  usual-  process  on 

8  .^ 
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the  resideDt  partner.  In  th«  manner  prescribed  bj  the  act 
of  179^.-'JBank  vs.  Broa^oot  and  MtNeUy  99 

12.  One  of  several  co-partners  can  discharge  his  indi- 
vidual debt  to  a<  third  person,  bj  releasing  or  givins  a  re- 
ceipt to  such  person  tor  a  debt  due  by  him  to  thenrm. — 
Halls,  ^rkpatrick  £5*  Cb.  vs.  €be,  Green  and  Ramdolpk,      136 

3.  Where  a  demand  was  placed  in  Uio  hands  of  A.  and  B. 
attorneys  in  co-partnership, to  collect,  and  before  the  mo- 
ney is  collected  on  the  execution  the  attorneys  dissolve 
their  co-partnership,  and  afterwards  one  of  them  receives 
the  money  from  the  sheriff  and  gives  a  receipt  in  his  own 
name,  and  neglects  to  pay  the  money  over  to  the  plaintiff, 
both  the  attorneys  are  liable  as  co-partners. — Poole  vs. 
Gist  and  Roddy,  25y 

COSTS. 

1.  By  the  act  of  1791,  attorneys  at  law  are  made  liable  to 
clerks  and  sheriffs  for  costs,  when  they  commence.  acUonif 
for  plaintiffs  residing  without  the  limits  of  the  SCatc. — 
Bcnsmys.  Whitfield,  149 

2.  Where  a  verdict  has  been  found  in  favor  of  one  of  seve- 
ral joint  defendants,  he  is  entitled  to  have  his  costs.  But 
where  the  costs  have  been  joint,  as  a  joint  appearance^ 

§]ea,  subpoena,  &c.  he  is  only  entitled  to  hall  costs. — 
f*Clure\s.  SiUherland,  13^ 

8.  But  if  a  particular  expense  has  been  incurred,  as  if  a  wit- 
ness has  been  examined  by  commission  for  him  alone,  the 
defendant  acquitted  will  be  allowed  full  costs  for  such 
items.  i&. 

4.  It  is  too  late  to  save  costs  to  tender  money  after  a  writ 
has  been  taken  out,  and  signed  and  sealed  by  the  deiic, 
although  it  has  not  yet  been  lodged  with  the  sheriiF.  Tfte 
plaintiSrhas  already  incurred  the  costs,  and  if  the  defendant 
admits  the  debt,  he  must  pay  the  costs  accrued.  But  tho 
defendant  having  paid  the  money  into  Court,  which  was 
taken  out  by  the  plaintiff*,  except  so  much  as  would  pav 
the  costs,  it  was  held  that  the  plaintifi^s  accepting  the 
money  discharged  the  defendant  ffom  payment  of  cpsts. — 
.    Hinchie  vs.  Foster,  255 

5.  Costs  not  allowed  on  appeals  from  tlie  ordinary. — Boul- 
war  vs.  Pickett,  275 

6.  Where  a  defendant  takes  the  benefit  of  the  Insolvent 
Debtors  Act,  and  does  not  assign  enough  to  pay  the  Gaol- 
er's fees,  he  may  recover  them  of  the  plaintiff  at  whose 
suit  he  was  conhned.— i^oms  vs.  Black,  80S 

COVENANT. 

See  Covenant  to  Stand  Seized.    Landlord  and  Tenant. 

COVENANT  TO  STAND  SEIZED. 

1.  A  covenant  to  stand  seized  to  uses  must  be  supported  b> 
a  good^r  valuable  conudefation,  and  the  insertion  of  the 
words  "having  received  full  value,"  or  "for  divera  good 
causes  and  considerations,"  will  not  support  such  a  cove- 
nant.—ASmiefofi  vs.  Bremar,  ,  12 

2.  On  complaint  of  a  breach  of  oovenant,  the  recoverv 
must  be  measured  by  the  consideration  paid.  '     1h^ 
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3.  The  doctrine  of  coveiiants^to  stand  seized  stated. — In- 
gram vs.  ParteVj  "  198 

DAMAGES. 

S9e  Contrad  and  Overseen, 

1.  The  defendant  shot  the  plaintiff's  siave  while  he  was 
stealing;  potatoes  from  a  bank  at  nisht,  and  killed  him. — 
The  dourt  held  the  defendant  liable  for  the  value  of  the 
negrOy  and  granted  a  new  trial,  the  Junr  having  feand  a 
verdict  for  one  dollar. — JHehardson  vs.  iJhJees,  156 

2.  In  assessing  damages  where  property  is  in  question,  the 
vs^lue  of  the  article,  as  nearly  as  it  can  be.  ascertained,  fur- 
nishes a  rule  from-  which  the  Jury  are  not  at  liberty  to 
depart  76. 

DEEDS  AND^DEEDS  OF  GIFT. 
l.'*'A  fee  cannot  be  limited  to  take  effect  in  futuro ;  there- 
fore a  deed  of  a  tract  of  land  "in  case  of  my  death  to  A."  is 
void  as  a  conveyance. — S^ngUton  vs.  Bremary  12 

2.  An  instrument  having  the  formality  of  a  deed,  may  ope- 
rate as  a  will,  being  voluntary  and  to  take  effect  at  the 
death  of  the  maker.  /6. 

3.  A  covenant  to  stand  seized  to  uses  must  be  supported  by^ 
a  good  or  valuable  consideration,  and  the  insertion  of  the 
words,  ''having  received  full  value,"  Gt  "for  divers  good 
causes  and  considerations,'/  will  not  support  such  a  cove- 
nant, lb. 

4.  On  complaint  of  a  breach  of  covenant,  the  recovery  must 

be  measured  by  the  consideration  paid.  Jh. 

6,  A  &ther  by  deed  of  gift  gave  to  his  daughter  a  slave 
'to  hold,  &c.  after  his  death."  Held  that  the  right,  of 
propeKy  vested  immediately  in  the  daughter,  and  her 
right  was  barred  by  the  statute  of  limitations,  during  the 
life  of  the  fiither.— /ngram  vs.  Porter ^  ld8 

6.  A  future  interest  m  a  chattel,  opposed  to  the  present  in- 
terest in  the  grantor,  cannot  be  created.  Ih . 
i  7.  Where  the  habendum  of  a  deed  is  whollv  inconsistent 
I  with- the  premises,  so  that  they  cannot  stand  together,  the 
habendum  must  be  considered  as  void.  lb. 

8.  The  doctrine  of  covenants  to  stand  seized  stated.  lb 

9.  A  paper  sometimes  in  form  of  a  deed,  may  be  consider- 
ed as  a  will,  lb. 

10.  Delivery  of  a  deed  to  a  proper  officer  to  record,  is  such  a 
delivery  as  consummates  the  deed.  Jb. 

11.  The  general  rule  is,  that  if  a  blank  pieoe  of  paper  be 
signed,  sealed  and  delivered,  and  afterwards  written  it  is 
no  deed,  as  there  is  nothing  of  substance  in  it. —  Duncmi 

vs.  H6dge»,  '  239 

12.gA  deed  executed  with  blanks,  and  afterwards  filled  up 

and  delivered  hj  the  a^ent  of  the  party  is  good.  /6. 

13.  It  is  not  sufficient  evidence  of  the  execution  of  a  deed 
of  conveyance,  to  prove  the  hand  writing  of  one  of  the 
subscribing  witnesses,  who  was  dead,  the  witness  know- 
ing nothing  of  the  grantor,  or  the  other  subscribing  wit* 
ness.    The  signature  of  the  grantor  and  of  the  other  sub- 
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scribing  witness,  if  he  were  dead  or  out  of  the  State,  mast 
be  proved. — S'm8V%.  Dt  Oraffenreid,  2$3 

14.  A  deed  cannot  be  admitted  as  an  ancient  deed,  unless  it 
has  been  accompanied  by  possession.  Jb. 

15.  It  is  not  necessarr  that  a  seal  Bhotild  be  made  of  wax  - 
Behh  £5*  Co.  vs.  Gist,  267 

16.  The  impression,  and  not  theiirax,  makcfk  the  seal.  ib. 

17.  Whether  the  impression  was  intended  for  a  seal  is  al- 
ways a  question  of  fact  for  the  Jury,  wliether  made  of  wax, 
ink,  or  otherwise.  Ih. 

18.  If  the  body  of  the  instrument  does  not  shew  the  inten- 
tion to  make  a  scrawl  a  seal,  it  may  be  shewn  from  the* 
scrawl  itself,  or  by  evidence  aliunde.  Ih. 

19.  As  where  the  L.  S.  is  enclosed  with  the  scrawl,  proof 
that  the  letters  are  in  the  hand  writing  of  the  obligor.         Ih. 

20.  Or  where  a  person  uses  a  svmbol  or  cypher,  that  it  has 
usually  been  employed  for  the  purpose  of  a  seal  and  no 
other.  76, 

21.  Parol  evidence  is  admissible  to  prove  that  the  party  in- 
tended the  scrawl  for  his  seal.  /6. 

DEVISE, 

See  miL 

DISCOUNT. 

See  Statute^ Limitations, 

1.  Where  tlie  defendant  sets  up  a  discount,  and  pays  the 
balance  of  plaintiff's  claim  into  Court,  the  plaintiff  having 
refused  to  receive  it  before  suit,  if  the  Jury  allow  his  dis- 
count they  may  find  for  defendant,  and  thereby  cause  the 
plaintiff  to  {>ay  costs. — Skid  vs.  Randolph^  146 

2.  All  blijections  and  pleadings  in  reply  to  a  discount  are 
ore  tenns,  and  require  no  previous  notice  ;  and  a  discount 
barred  by  the  statute  of  limitations  is  inadmissible  if  ob- 
jected to. — Tambull  vs.  Sirokecker^  210 

3.  To  an  action  arising  on  the  contract  of  the  agent,  the 
purchaser  may  in  general  set  off  a  dejitdue  by  tne  agent 
to  hima^;  but  not  where  he  hasnotice  of  the  agency  befose 

his  responsibility  for  the  agent  actually  accrues. — Conyers  -    - 
vs.  McCfrath,  992 

4.  Tlie  agents  being  vendue  masters,  at  whose  sale  the  pur- 
chaser lx>ttght  tor  cash,  precludes  the  purdiaser  from  dis* 
counting  a  responsibility  which  he  had  assumed  in  favour 

of  the  agent,  which  had  not  then  accrued,  Ih. 

fi.  Where  the  defendant  bought,  at  the  sale  of  the  Com- 
missioner m  Equity,  a  tract  of  land,  sold  for  the  purposes 
of  a  division,  and  described  as  **all  that  tract  «atd  to  con- 
tain 449  acres,  more  or  less,  situate,  lying  and  being,  &c. 
&c.  &c.  it  was  held  that  the  purchaser  could  not  set  up 
by  way  of  discount  to  A  suit  on  his  note  given  for  the  pur- 
chase money,  that  upon  a  re-survey  there  was  a  deficien- 
cy of  29  acres. — Commisnaner  YB.  'I  homfHaon,  434: 

6.  nrhero  is  no  implied  warranty  at  the  saje  of  a  public  offi- 
cer, and  no  deduction  will  be  allowed  for  a  aeficienc}% 
unless  i^amounts  to  »  ikilare  of  censidetation,  oi  defeats 
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the  great  object  of  the  purchaser,,  pr  furnisher  satisfactory 
eyidence  of  a  total  mistake  In  the  character  of  the  land.        /6. 

7.  Where  a  tract  of  land  is  sold  in  gross,  and  the  number  of 
acres  mentioned  merely  as  u  part  of  the  description,  with- 
out any  warranty  or  representation  by  which  the  purchas- 
er is  misled,  n )  deduction  pro  tauto,  will  be  allowed  fora 
deficiency  of  acres.  lb- 

H.  Too  easy  an  ear  should  not  be  lent  to  defences  of  thi^ 
sort,  in  cases  of  public  sales.  tb. 

DISTRESS. 

See  Landlord  and  Tenant. 

1.  Where  a  tepant  had  leased  premises  for  six  years,  and 
gave  his  bond  for  the  payment  of  the  rent  in  gross,  it  was 
held  (hat  the  landlord  might,  notwithstanding,  distrain  for 
the  rent,  the  bond  not  having  been  jm'id.-^Price  vs. 
Lim^mtse.  544 

2.  It  is  not  necessary  to  support  a  distress  that  rent  sliotild 

be  reserved  eo  Tiominey  if  it  appear  really  to  be  due.  Jb. 

DOWER. 

1.  The  mere  transitory  seizin  of  a  husband  of  land  ibr  the 
|)urpo8e  of  re-conveying  by  way  of  mortage,  will  noten- 
title  the  wiie  to  dower ;  and  if  the  deed  of  conveyance  and 
mortgage  are  simultaneous,  the  widow  can  only  be  enti- 
tled to  dower  subject  to  the  mortgage,  or  to  her  dower  out 
of  the  surplus  over  and  above  that  mcurabrancc. — Brown 

vs.  Duncan.  346 

2.  The  value  of  the  land  at  the  time  of  alienation  must  be 
taken  as  the  basis  Of  calculation.  lb. 

3.  The  Commissioners  ought  to  assign  the  dowel*  in  the 
land  itself,  and  not  assess  a  sum  of  money  in  lieu  thereof; 
but  by  the  Act  of  Assembly  they  are  made  the  judges 
of  the  question,  and  if  they  assess  a  sum  of  money,  un^ss 
It  is  rpparent  that  they  have  committed  some  error,  their 
decision  must  be  final. ^  Jb. 

4.  The  Court  refused  to  set  aside  their  return  wliere  they 
assessed  a  sum  of  money,  stating  that  thedoAvcr  could  not 
be  set  oflFby  metes  and  bounds  without  great  injury  to  all 
the  parties  concerned.  /5, 

5.  It  is  doubtful  if  the  Court  can  enquire  into  the  reasons  of 
their  decision.  /5. 

6.  They  are  required  to  go  on  the  premises  to  enable  them 
the  better  to  judge  of  the  matter.  /J. 

EASExMENT. 

See  Sermiude'. 

ELECTION/ 

1.  Tliough  the  court  of  law  iias  not  the  power  to  enforce  an 
election,  it  may  detoriDinc  from  the  facts  of  the  ease  wheth- 
er the  party  has  eiecttd.  and  settle  the  rights  of  the  par- 
ties accordmgly. — UUlxti.  liill.  277 

ESCHEAT. 
1.  When  by  deed  a  use  is  limited  to  a  person,  an  alien  for 
life,  with  a  power  of  appointment,  and  in  case  of  failure  of 
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appointment  to  lier  right  heirs— heW,  that  she  liaving 
made  an  appointment  and  died,  before  office  found,  the  cs 
tate  in  the  hands  of  the  appointees,  citizens,  was  not  sub- 
ject to  escheat,  office  not  having  been  found  during  her 
life  time. — Eacheator  vs.  Smith.  452 

ESTOPPEL. 

1.  An  estoppel  njust  be  reciprocal  and  equally  binding  on 
boO»  parties.— Oro«Zand  vs.  Maddock,  217 

2.  Devise  to  an  executor  to  sell  lands.  He  sells  to  A.  In 
the  mean  time  the  ordinary  gives  judgment  against  the 
will,  and  the  jury  confirms  his  jddgixieDt.  To  a  suit  a- 
gainst  the  purchaser  for  the  purchase  money,  tlie  judgment 
of  the  ordinary  thus  affirmed,  is  no  estoppel  against  tlie 
suit  by  the  executor.  .^      ,  ^* 

3.  Where  a  tract  of  land  was  sold  by  the  sheriff  under  an 
execution  against  the  defendant,  in  an  action  of  trespass 
to  try  titles^  by  the  purchaser  against  the  defendant,  the 
defendant  will  not  be  permitted  to  give  evidence  that  the 
title  of  the  land  was  not  in  himselC  but  in  another  whose 
tenant  he  was.— 0'A«fl/  vs.  Duncan,  246 

4.  The  SheriflPs  title,  (being  the  organ  of  the  law  to  convey 
the  defendant's  right,)  is  considered  as  the  deed  of  the  de- 
fendant, and  operates  as  an  estoppel.  Ih 

EXECUTIONS. 

See  Lien — Prison  Bounds. 
I.  A  mere  ccmity  is  not  the  sul]qect  of  an  execution  and 
though  in  England  an  equity  oi  redemption  cannot  be  le- 
vied on,  yet  here  the  right  of  the  mortgagor  being  a  legal 
one,  may  be  levied  upon  and  sold. — State  vs.  Zoeo/,  336 

.  2.  The  purchaser  takes  the  place  of  the  mortgagor,  with 
all  his  rights,  privileges  and  disabilities.  Ih 

3.  If  the  land  be  sold  under  an  execution  older  than  the 
mortgage,  the  purchaser  takes  it  discharged  of  the  mort- 
gage, and  if  he  purchases  under  the  mortgage,  be  takes  it 
subiect  to  the  judgment.  Ih 

4.  If  land  be  sold  under  a  junior  execution,  the  purchaser  ac- 
quires a  good  title,  and  the  money  is  applied  to  the  seve- 
ral executions  according  to  their  priority.  i6. 

6.  The  execution  is  considered  as  a  mere  authority  to  sell 
without  regard  to  the  distribution  of  the  fund  afterwards.    lb, 

6.  It  seems  that  judgments  and  executions,  thouffh  dormant, 
preserve  their  liens  for  any  indefinite  period  of  time.  Ih 

7.  Where  a  purchaser  buys  under  an  execution,  there  being 
a  prior  mortgage,  ho  takes  subject  to  the  mortgage,  and 
may  redeem.  lb. 

8.  But  where  there  w^re  prior  and  subsequent  judgments 
and  an  intermediate  mortgage,  and  the  purchaser  nought 
under  a  judgment  subsequent  to  the  mortgage,  on  a  rule 
against  the  sheriff  by  the  owner  of  the  subsequent  judg- 
ment to  shew  cause  why  the  monev  was  not  paid  over  to 
his  execution,  the  Court  refiised  to  decide  the  nghts  of  the 
parties  on  a  rule,  and  thought  the  remedy  was  in  Equity, 
the  prior  judgment  and  mortgage  creditors  to  be  made 
parties.  lb. 
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EXECUTOR  AND  ADMINISTRATOR. 

See  HiU— Estoppel 

1.  An  executor  party  to  an  issue  of  devisavit  vel  non, 
though  he  takes  nothing  by  the  will,  cannot  be  exammea 

as  a  witness  in  the  cause.—  Vinyard  vs.  Browne  ^  *4 

2.  General  rule,  that  no  party  to  a  cause  can  be  examined 

as  a  witness.  .  .  ^^' 

3.  By  the  act  of  1788,  simple  contract  debts  due  to  citizens 
of  this  State  are  put  upon  thu  same  footing  as  specialties, 
in  the  administration  of  the  assets,  within  the  State,  of  a 
deceased  person  not  a  citizen  of  South  Carolina.  But  the 
debts  of  the  citizens  are  not  to  be  paid  in  total  exclusion 

of  debts  to  foreigners.— .^/i/cAeW  vs.  Fayolle,  28 

4.  The  executor  of  an  executor  does  not  represent  the  first 
testator  unless  probate  has  been  taken .  out  on  the  will  of 
the  testator  by  the  first  executor.  Where  the  will  was 
proved  per  testes,  and  a  decision  by  the  ordinary  in  lavor 
of  the  will,  but  the  granting  of  letters  of  administratiou 
suspended  by  an  appeal  from  the  ordinaryand  in  the  mean 
time  the  executor  dies,  his  executor  does  nut  represent  tlic 
first  testator.  To  conjjtilute  probate  letters  testamentary 
must  be  granted  on  the  will.— //i  matter  of  Drayton*  a  fVill,    46 

5.  Where  tlie  plaintift',  an  administrator,  charges  in  his  dec- 
laration a  promise  to  his  intestate,  and  the  statute  of  limi- 
tations is  pleaded,  replication  that  within  four  years,  de- 
fendant promised  intestate,  and  since  his  death  the  admin- 
istrator; demurrer  supported  to  so  much  as  replied  a  pro- 
mise to  the  administrator,  as  a  departure  from  the  declara- 
tion; but  new  trial  grantei^  to  plaintiff  with  leave  to  add 
a  count,  to  meet  the  justice'  of  the  case.— /amtsan  vs. 
Lindsay,  93 

6.  To  suit  on  an  administration  bond,  the  declaration,  going 
only  for  the  penalty  witliout  setting  out  breaches,  the  de- 
fendant craved  oyer,  set  out  the  conditions  and  pleaded 
performance.  The  plaintiflF replied  that  the  administratrix 
had  not  truly  administered,  because  she  had  not  paid  a  cer- 
tain debt.  Demurrer,  on  the  eround^hat  plaintiff  did  nat 
allege  that  the  administratrix  had  asset  to  pay  the  debt. — 
Demurrer  suppoTted-.-«/bnes  vs^  Jtnderson,  113 

7.  Suit  cannot  be  brought  on  an  administration  bond  against 
the  sureties  until  the  administrator  has  be^n  called  to  ac- 
count and  a  judgment  obtained  a:gain8t  him.  /&. 

8.  But  where  creditors  sue,  quere  if  it  is  enough  to  sh^w  a 
judgment  against  the  administrator  on  a  plea  of  plene  ad- 
minjstravit,  and  a  return  of  nulla  bona  1  Or  should  fur- 
ther proceedings  be  had  against  the  administrator  1  lb. 

9:  The  lands  of  an  intestate  may  be  sold  under  an  execution 
obtained  against  the  administrator,  without  making  the 
heirs  part:es  to  the  proceedings,  notwithstanding  tliero 
may  be  sufi&cient  personal  assets  to  satisfy  the  oebts. — 
Martin  vs.  Latta^  128 

10.  The  executor  deriyes  his  authority  over  the  goods  of  the 
testator  from  the  grant  of  the  ordinary,  but  not  so  with  re- 
gard to  lands  devised,  or  a  power  to  sell  lands;  these  the 
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devisee  takes  directly  under  the  will,  from  the  testator.— 
Crosland  vs.  Murdoch,  217 

11.  Although  a  debt  fi-om  the  intestate  to  the  administrator 
may  not  yet  have  fallen  due,  he  may  notvyithstandingL  re- 
tain funds  for  the  payment  of  it,  m  preference  to  debts 

of  an  inferior  grade. — Helph  ^  Co.  vs.  Cfist,  267 

12.  In  marshaliin]c  the  assets  of  an  insolvent  estate,  a  judg- 
ment recovered  in  another  ^tate  only  ranks  as  a  simple 
contract. — Camermivs.  WurtZy  278 

13.  The  intcfrmeddling  necessary  to  render  a  person  liable  as 
executor  of  his  oWn  wrong,  must  be  such  as  manifests  a 
right  to  exercise  a  control,  or  make  disposition  of  the  ef- 
fects of  the  deceased. — Givena  vs.  Higginay  2SG 

14.  In  some  of  the  old  cases  the  doctrine  has  been  carried  to 

an  extraordinary  extent.  Jb. 

15.  Where  a  person  interfered  with  the  property  merely  at 
the  request  of  the  widow,  to  remove  it  to  another  place, 
where  she  had  changed  her  residence,  and  did*some  other 
acts  of  no  great  importance  at  her  request,  the  Court  held- 
that  he  was  liot  liable  as  executor  de  son  tort.  Ib.^ 

16.  Persons  acting  as  agents  for  the  widow,  as  an  overseer 
employed  by  her,  or  a  carrier  to  take  the  crop  to  market, 
or  a  factor  to  sell  it.  &c.  not  knowing  in  what  character 
she  was  actmg,  would  not  be  liable.  Ib^ 

17.  After  a  case  lias  been  three  years  on  the  issue  docket, 
the  defendant  will  not  be  permitted  to  withdraw  tlie  jcen- 
eral  issue  to  plead  nc  uuques  executor. — Wanier  vs.  Conr 

dy  isr  JRaguet,  344 

IS.  If  an  executor  makes  prDfert  in  his  declaration,  and  the 
defendant  pleads  to  the  action,  he  admits  the  plaintiff  to  be 
properly  in  Court.  The  letters  are  then  taken  out  of 
Court,  and  the  defendant  cannot  call  for  them  again  Jb 

19.  The  statute  of  limitations  will  not  commence  to  run  be- 
fore administi-ation  taken  out.--G^<2ig£r  vs.  Brmen,,  423 

EVIDENCE. 

Sie  mtness—mn. 

1.  On  an  indictment  for  steahn^  tlie  property  of  A.  B.  and 
C.  proof  that  the  defendant  stole  some  of  the  ^oods  of  each 
of  them  respectively,  iii  which  they  had  no  joint  interest 
does  not  corresponcf  with  the  allegation,  and  new  trial 
granted  on  conviction. r— State  vs.  Ryan  &  Jones,  16 

2.  Tlwi  act  of  ]1822  makes  Protests  of  Notaries  who  are  dead 
or  reside  out  of  the  district  w^here  the  suit  is  brought,  evi- 
dence as  well  of  notice  to  the  endorser  as  of  a  demand  on  the 
di-awer.  The  Protest  shoul  dstate  both  the  demand  and 
notice  of  non-payment,  and  is  evidence  of  both. — Dobson 

vs.  Laval.  67 

3.  The  books  of  the  Keeper  of  a  Billiard  Table,  are  not  ad- 
missible evidence. — Boyd  vs.  Ladamiy  76 

4.  The  cases,  as  to  tho  admission  of  books  of  accounts  in 
evidence,  reviewed  and  considered.  lb. 

5.  Plaintiff  gave  in  evidence  a  bond  purporting  to  have 
been  executed  in  another  State,  and  proved  the'slgnatures 
of  the  obligor,  but  gave  no  evidence  as  to  the  signatures 
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«>f  ihc  witnesses.     Held  to  he  suflicient  evidence  of  the  9X- 
ccution  of  the  bond  under  the  act  of  1802. — £dgar  vs. 

6.  *'  1  have  paid  the  money,  but  if  I  cannot  shew  that  I 
have  paid  it,  I  will  not  plead  the  statute,"  is  sufficient  to 
take  a  case  out  of  the  statute  of  limitations. — Jamison  vs. 
Lindsay y  ^9 

7.  Where  the  plaintiff,  a  merchant,  was  absent  from  the 
State,  at  trial  of  the  cause,  held  that  proof  of  the  origin- 
al entries  beiti^  in  his  hand  writing,  was  incompetent  evi- 
dence.—//owgteff  vs.  Ilarty  257 

S.  The  only  cases  where  U»e  entries  have  been  proved  by 
others  than  those  wha  made  them,  have  been  in  cases, 
tried  on  writs  of  enquiry.  It  is  never  permitted  where 
the  defendant  appears  and  defends^the  case.  P)> 

i>.  The  cases  of  Foster  vs.  Sinkler,  1  Bay,  38,  and  Spence 
vs.  Saunders,  1  Bav,  115,  were  cases  tried  on  writs  of  en- 
quiry,  »  Jo 

10.  The. declarations  of  a  party  in  favor  of  his  own  title  is 

Admissible  evidence,  where  they  form  a  part  of  the  res 
estsB. — Martin  vs.  Simpson y  •  262 

11.  The  declarations  o(  a  witness,  that  he  is  interested  in 
tiie  event  of  a  suit,  are  not,  per  se,  sufficient  to  deprive  the 
party  by  whom  he  is  called  of  the  benefit  of  his  examin- 
ation.— Ccftchett  vs.  JJi^touy  311 

12.  To  exclude  a  witness,  it  is  not  enough  that  he  has  an 
interest  in  the  subject  matter  of  litigation,  it  must  be  aa 
interest  in  the  event  of^  the  particular  cause.  Jh. 

13.  If  the  witness  is  not  a  party  to  the  suit,  the  presump- 
tion is  in  favor  of  his  admissibility,  and  the  party  object- 
ing must  shew  his  interest,  ^hich  he  may  do  by  examin- 
ina:  the  witness  on  his  voir  dire,  or  by  evidence  aliunde.      Ih. 

14.  The  entry  of  a  nonsuit  on  the  back  of  a  declaration,  is 
evidence  of  the  termination  of  that  suit  in  the  Court  alone 
where  the  nonsuit  was  ordered.  In  any  other  Court,  evi- 
dence of  the  record  of  the  judgment  must  be  produced. — 
Baker  vs.  Deliesseline,  372 

15.  In  an  action  agaiinst  the  (Sheriff  for  an  escape  under 
mesne  process,  evidence  that  the  plaintiff  in  the  original 
suit,  after  the  escape,  suffered  a  nonsuit^  is  not  conclusive 
evidence  that  he  has  sustained  no  injury.  Jh 

16.  After  an  eseape,  the  plaintiff  may^  proceed  against  the 
Sheriff  immediately,  without  further  prosecuting  his  suit 
against  the  principal;  btit  if  he  do  so,  and  abandon  it,  or 
be  nonsuited,  that  nonsuit  is  not  concltisive  in  favor  of  the 
Sheriff.  fi, 

17.  Where  a  defendant  is  in  custodv  on  mesne  process,  and 
the  pbintiff  is.  nonsuited,  the  Sheriff  may  discharge  the 
defendant.  /j, 

FEE  SIMPLE. 

See  wm. 

1.  A  fee  cannot  be  limited  to  lake  effect  in  futuro;  there- 
fore a  deed  of  a  tract  of  land  "in  case  of  my  death  to  A." 
is  void  as  a  convevance. — Singleton  vs.  Bremar.  12 

T  3 


1 

1 


570  INDEX. 

FEME  COVERT. 

See  Hiishand  and  W^ft.--  Uses  and  TVusts. 
FRAUDS  AND  FRAUDULENT  CON  VEYANCEi?- 

See  Parol  Gift, 
1  The  concealment  of  a  eircumstence,  which  matenally 
impairs  the  value  of  an  article  sold,  is  fraudulent,  and 
thou«-h  the  vendor  at  the  time  of  sale  refused  to  warrant 
the  soundness,  yet  tlie  vendee  may  recover  in  an  action  of 
deceit.— /Tottgft  vs.  jE:i?on»,    ^^^^^,.  .     , , ,    „,,    ^^ 

2.  The  statutes  of  the  13th  and  27th  Ehssa.  against  l^rauds, 
only  enacts  the  principles  of  the  Common  Law.— //i«tfnfl< 

vs.  Teasdalli  *  ,..,,,_        j 

3.  It  is  not  the  act  of  conveying  voluntarily  which  renders 

the  deed  void,  but  the  intention  with  which  it  is  done.        /J. 
4    Fi-aud  always  to  he  inferred  from  tlie  circumstances.     ^    ^«'- 

6.  Trustees  of  Molman  vS,  Greenwood,  1  Bay^  173)  not  a 
case  of  authority.  ^  ^^  ^ 

6  When  a  voluntary  deed  wa^mtended  to sccute property 
from  the  reach  of  creditors,  it  is  void  against  subsequent 
purchasers  as  well  aS  creditors,  where,  the  possession  has  ^ 

not  been  changed.  •  ,  \  .    .       v*        *i,  ^ 

7.  Whenever  a  deed  is  void,  merely  against  creditors,  the 
payment  of  tlie  debts  will  cure  tlie  defect ;  but  where  it » 
attended  with  circumstances  which  authorize  a  belief  that 
no  change  of  property  was  actually  intended  to  take  place, 
but  that  it  should  revert  to  the  donor,  as  soon  as  tlie  debts 
are  paid,  the  rights  of  a  subsequent  purchaser  cannot  be 
eflfected  by  the  payment  of  the  debts.  r      ,      j 

8.  It  seems  there  is  no  difference  between  cases  of  real  and 
personal  property,  as  to  subsequent  purchasei-s ;  und  the 
Court  will  in  both  instances  give  effect  to  a  bona  fide  sale 
without  notice  against  a  voluntary  deed.  ih. 

FRAUDS,  STATUTE  OF 

1.  M.  having  an  execution  in  the  hands  of  the  shoriff'a- 
gainst  one  S.  the  defendant  Q.  promised  the  sheriff  that  it' 
he  would  not  push  the  execution,  he  would  pay  the  costs, 
in  consequence  of  which  the  sheriff  did  not  proceed. — 
whereupon  M.  sued  Q.  for  the  costs— held  the  promise  to 
be  within  the  statute  of  frauds,  not  being  in  writing  and 
void  for  want  of  consideration.— 3/ciK/imc  vs.  Quitter, 

FREEHOLD. 
1 .  A  n  instrument  to  convey  a  freehold  must  be  under  seal.— 
Cline  \s.  Black,  ^^ 

GAMING. 

1.  The  Statute  of  9  Ann,  C:  14,  against  gaining,  is  made 
of  force  in  this  State  by  the  Act  of  1712,  making  offeree 
all  Statutes  passed  between  the  eighth  year  of  that  Queen 
and  tlie  passing  of  the  act  in  I7l2.-'j^tchi8m  vs.  Oee.  211 

2.  Thougli  horse  racing  is  not  mentioned  in  that  Statute, 
yet  it  is  included  under  the  words,  «*other  game."  lb, 

3.  A  bet  over  £10  lost  on  a  horse  race,  and  paid  by  the  los- 
er, may  be  recovered  back  wtthin  three  months,  under 
the  provisions  of  that  Statute.  IK 


409 


INDEX.  ^:i 

GOVERNOR. 
1.  Prohibition  will  not  lie  against  the  Governor  to  restrain 
hitn  from  granting  a  commission  to  an  officer  who  has  been 
improperly  elected. —  Grier  vs.  Gov.  Taylor.  206 

GRANT. 

1 .  A  .s^rant  to  one  dead  At  the  time  Ls.  void^-^Srifnth  vs.  Smith,  276 

GUARDIANS. 

See  CommiasUmer  in  Equ/ity, 
1.  A  suit  at  law  cannot  be  maintained  on  the  bond  of  a. 
Guardian  or  Committee  of  a  Lunatic,  unless  the  Guardian 
has  account«d^  or  a  specific  sum  is  ascertained  to  be  due. — 
James  vs.  fVattaee,  1^1 

%  The  Chancellor's  ordering  the  Bond  to  be  sued  at  Law, 
can  give  no  juri'sdlction.  Ib» 

3.  Where  Guardians  slnd  Trustees  £iil  to  make  their  annu- 
al returns^  as  required  by  the  Act  of  Assembly,  they  must 
be  proceeded  against  in  Equity,  and  not  at  Law.  lb. 

HABEAS  CORPUS. 

I.  The  Court  of  Common  Pleas  have  no  power  under  a 
wrtt  of  Ilabeas  Corpus  to  discharge  a  person  in  custody, 
under  a  writ  of  ne  exeat  issued  from  the  Court  of  Equity . — 
Ex  parte  Gilchrist,  .233 

.  HORSE  RACING, 

See  Gaming. 

HUSBAND  AND  WIFE. 

1.  If  the  husband  depart  from  the  State,  for  the  purpose  of 
a  residence  abroad,  without  the  intention  of  returning, 
such  absence  renders  the  wife  competent  to  contract,  and 
to  sue  and  be  sued,  as  if  she  were  a  feme  sole. — Bean  vs. 
Morgan,  148 

12.  No  suit  can  be  brought  by  or  against  a  feme  covert  sole 
trader,  unless  her  husband  be  joined. — Star  ^  CUlandvB. 
Taylor,  413 

3.  A  feme  covert,  thongh  living  apart  from  her  husband  on 
her  separate  estate,  cannot  be  sued  without  joining  the 
husband.-^^rotiTn  vs.  KxUingsworthy  429 

4.  Where  the  husband  has  aojured  the  realm,  tAe  wife  is 
considered  as  a  feme  sole^  and  may  sue  and  be  sued  alone,   lb. 

INDICTMENT. 

See  Retailing. 

1.  Where  the  defendant  in  a  State  ease  ofifers  no  evidence, 
his  counsel  are  entitled  to  the  reply ;  but  where  cross- 
indictments  are  taken  up  and  triea  together,  and  the  de- 
fendants witnesses  are  esamined  on  the  indictment  which 
he  preferred,  th^  State  is  entitled  to  the  reply. — Stale  vs. 
ChreUzbwrgh,  30' 

2.  With.the  consent  of  the  prisoner,  the  State  may  exanf- 
ine  witnesses  by  commission, — S^tae  vs.  Brown,  .  254 

3.  Quere. — If  in  any  case  the  Court  will  grant  a  new  trial 

on  the  part  of  the  State  1  Jb^ 
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4.  In  an  indictment  for  erecting  or  keeping  a  house,  whicii 
is  a  nuisance  to  the  neighborhood,  two  things  only  are 
necessary  to  be  stated :— 1st.  Tliat  from  the  nature  of  the 
establishment  it  may  be  an  annoyance  ;  and^  2dly.  That 
from  its  situation  it  has  actually  become  so.— -»c/e  vs. 
Purse  ^'''•^ 

5.  A  house,  which  from  tlie  purposes  for  which  ills  used, 
or  the  situation  in  which  it  is  placed,  may  not  be  a  nui- 
sance may  become  so  by  negligence  in  keeping  it.  When 
that  is  the  ground  for  prosecution,  it  must  be  so  laid  in 
the  indictment.  ^^ 

G.  Where  a  person  is  in  the  habit  of  using  only  initials  for 
his  christian  name,  and  was  so  indicted,  and  it  was  proved  - 
that  he  was  so  known  and  called  himsehV  and  the  lac-t 
whether  it  was  so  known  is  put  in  issue  and  the  Jury 
oonvictshrin,the  Court  will  not  interfere  on  that  ground.— 
City  Council  vs.  Kin§,  l^' 

7.  A  man  may  take  wliatevcr  name  he  pleases,  and  if,he 
by  his  own  conduct  tenders  it  doubtful  what  his  real  name 
is,  the  fault  is  his,  and  he  must  take  the  consequences.         Ih 

(INFANT. 

1.  A  note  given  by  aA  infant  for  necessaries  is  valid.— /)i/- 
boae  vs.  IVheddm,  221 

2.  Contracts  with  infants  are  void  or  voidable.  Tliouc 
which  are  voidable  only  impose  a  qualified  obligation,  and 
if  the  infant  after  coming  of  age  elect  to  perform,  it  will 

be  enforced  against  Inm.-' Cheshire  vs.  Bennett,  241 

3.  A  very  slight  circumstance  shewing  his  assent  to  the 
contract,  after  the  infant  comes  of  age,  will  confirm 4he 

contract.  '  -'fr 

4.  If  he  purchases  land,  and  continue  in  possession  after  he 
comes  of  age,  and  if  he  buys  a  liorse  which  he  retains  and 
uses  after  he  becomes  twenty-one,  it  will  amount  to  a  con- 
firmation. /& 

6.  Where  an  infant  gave  his  note  for  a  horse,  payable  to 
A.  or  bearer,  and  kept  the  horse  after  he  became  twenty- 
one,  and  sold  him,  it  was  held  a  confirmation,  and  that 
the  bearer  of  the  note,  to  whom  it  had  been  tiansferred, 
might  recover  it.  lb 

6.  An  infant,  ^  the  age  of  discretion,  is  liable  in  an  action 
on  the  case,  for  the  embezzlement  of  goods  entrusted  to 
Ins  care.     Peigne  vs.  SiUcliffe,  387 

INSANITY. 

1.  Eccentricity,  however  great,  is  not  sufficient  to  invali- 
date a  Will :  the  mind  is  presumed  to  be  sound  until  tlic 
contrary  is  clearly  proved. — Lee  vs.  Lee,  183 

2.  Nor  is  it  sufficient  to  shew  that  the  imagination  of  the 
testator  was  generally  disturbed  with  a  stiange  belief  in 
witches,  devils,  and  evil  spirits,  which  he  fancied  contin- 
ually worried  him,  and  that  he  lived  in  tlie  strangest  man- 
ner, wearing  an  extraordinary  dress,  sleeping  in  a  hollow 
log,  and  exhibiting  other  extrava^ncies,  the  man  being 
able  in  other  respects  to  manage  his  afiaits.  Jl, 
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;i.  To  avoid  a  Will  icr  insanity,  a  case  of  general  insanity 
must  be  made  out,  or  particular  insanity  at  the  time  ot 
executing;  it.  lb' 

4.  It  IS  not  every  man  of  a  frantic  appearance  and  beha- 
viour who  is  to  be  considered  a  lunatic.  Jb. 

5.  If  general  insanity  is  proved,  he  that  sets  up  the  instru- 
ment must  shew  a  lucid  interval.  lb. 

6.  Tiiat  a  Will  is  unjust  to  one's  relations/ is  no  legal  rea- 
son that  it  should  be  con^dered  an  irrational  act.  IBT' 

7.  The  law  puts  no  restrictions  upon  a  nian's  right  to  dis- 
pose of  his  pro])erty  in  any  way  his  partialities^  or  pride, 

or  caprice  may  prompt  liini.  lb. 

8.  The  number,  nitelh;»;ence,  and  character  of  the  witnesses 
ona  question  of  insanity,  should  have  great  weight  with 
the  Jury.  Jb. 

9.  The  Court  will  not  lend  a  ready  ear  to  an  objection 
against  tlie  validity  of  a  partv's  own  acts,  on  account  of 
incapacity  brought  on  by  drinking. — Hall  vs.  Mooretnxtn,    283 

INSOLVENT  DEBTORS. 

See  Prison  bounds. 

1.  The  assignees  of  an  insolvent  debtor  taking  the  benefit 
of  the  hisolvent  debtor's  act,  may  be  compelled  on  rule, 
to  account  before  the  Court  of  Common  Pleas  ;  and  if  the 
accounts  are  complicated,  it  may  be  referred  to  the  Clerk 

to  report  on  them. — Ilarih  vs.  Gibbes,  S 

2.  Liens  oxi.sting  before  tlie  assignment  still  Iiavo  prefer- 
ence as  to  the  proceeds  of  the  property  assigned,  and  are 
payable  in  their  order.  But  an  execution  does  not  bind  mo- 
ney, and  the  cash  and  proceeds  of  choses  in  action  assign- 
ed, are  payable  rateably  among  all  the  creditors,  tlie  expen- 
ses of  tl>e  assignment  and  commissions  lirst  deducted.        76. 

3.  In  marshalling  the  assets  of  an  insolvent  estate,  a  judg- 
ment recovered  in  anothei  State  only  ranks  as  a  simple 
contract -—C*a?ner(?;i  vs.  lyurtz,  278 

4.  The  defendant  took  the  benefit  of  the  Insolvent  Debtor's 
Law  of  Georgia,  and  aaiion^  his  creditors,  residing  in  that 
State,  and  for  whose  beneht  the  assif^nment  was  made, 
.was  a  mercantile  house  to  which  the  platntifis  were  mem- 
bers. The  note  sued  on  Was  foi-  a  debt  due  before  tho<as- 
signment.  Upon,  suit* being  brought  against  the  defend- 
ant in  South  Carolina  on  the  note,  held  that  as  both  plain- 
tifik  and  defendant  were  citizens  of  Georgia,  the  discliargo 
in  Georgia  was  conclusive  against  the  plaintifis  in  this 
State. — Jirov^n  15*  Ovcrstrsd  vs.  IVallen.  ,  364 

5.  Where  the  defendant  had  taken  the  benefit  of  the  Insol- 
vent Debtor's  Act,  in  a  suit  by  the  plaintiH*,  he  cannot 
again  be  held  to  lail  h>r  the  same  debt,  unless  the  affidavit 
contains  a  s[)ccific  ctiar^u  of  iiaud  in  makmg  his  asssign- 
ment. — M<ui\>.  I.uv}d<.u,  485 

6.  Wheve  tiie  dolenUaiii  tak< :  the  benefit  of  the  Insolvent 
Debtor's  Act,  and  oues  no;  ahi^ign  enough  to  pay  the  gaol- 
er's fio**,  ho  may  li^cover  them  of  the  plaintiff  at  whose 
&uit  ho  was  confined.— ^^am«  vs.  Black,  50& 


:ui  INDEX. 

INSURANCE. 

1.  The  insured  cannct  abandon  for  a  total  loss,  unless  the- 
loss  from  the  sea  damage  exceed  one  half  of  the  goods 
ensured,  or  the  gross  amoun^  paid  for  them. — SchuU  isf 
Bitdd  vs.  U.  Iii8.  Com,  t 

2.  Where  the  Jury  give  a  verdict  tor  a  partial  loss,  it  does 
not  follow  that  they  must  .give  interest  on  the  amount  of 
loss,  and  the  verdict  will  not  be  disturbed  where  the  de- 
fbndants  had  ofibreil  to  pay  the  partial  loss.  Jb. 

3.  It  is  not  a  breach  of  warranty,  on  a  policy  "at  and  from 
Charleston  to  Marseilles,"  that  the  vessel  had  been  laden 
at  Havana,  a  bclhgerent  port ,  but  whether  the  fact  con- 
stituted.a  misrepresentation  or  not,  was  for  the  Jury. — 
Money  vs,  U,  Ins.  Com.  6l\ 

4.  A  fact  known  to  the  under^vriters  need  not  be  stated  in 
the  offer.  lb. 

INTEREST. 

1.  Where  there  is  a  written  lease  to  pay  a  certain  sum  an- 
nually, if  it  be  not  paid  annually,  it  carries  interest. — 

Dorrill  vs.  Stephens,  '  59 

2.  Where  the  lease  is  for  a  term  of  years,  with  an  annual 
rent,  if  the  tenant  holds  over  tlie  term,  without  any  thing 
being  said  as  to  a  new  contract,  the  law  presumes  that  he 
holds  subject  to  the  same  annual  rent  as  stipulateti  in  the 
contract,  and  if  interest  is  recoverable  on  the  annual  ar- 
rears of  the  written  lease,  it  will  also  be  recoverable  on  the 
subsequent  annual  arrears.  lb. 

3.  Judgments  at  Common  Law  do  not  carry  interest. — 
fyiUiamson  vs.  Broughtmi,  .  212 

4.  By  the  Act  of  1815,  interest  is  allowed  on  judgments  re- 
covered on  causes  of  dction  which  bore  interest  tliew- 
selves,  and  the  interest  may  be  collected  on  the  execution,    /b. 

5.  Judgments  only  give  a  Jien  to  the  amount  recovered, 
and  if  an  action  of  debt  is  subsequently  brought  on  tlie 
original  judgment,  not  bearing  interest, '  and  interest  is 
recovered  by  way  of  damages,  and  before  the  second  judg- 
ment, other  judgments  are  obtained,  the  fir^t  judgment 
only  gives  a  lien  for  the  amount  then  recovered,  and  the 
interest  recovered  by  way  of  damages  on  the  second  judg- 
ment, cannot  liave  a  prior  lien  to  the  intermediate  judg- 
ments of  third  persons.  Ih 

6.  Where  judgments  have  been  recovered  aflter  that  act, 
and  then  actions  of  debt  are  brought  on  tlie  judgments 
recoveredi previous  to  the  act  of  1815,  and  interest  recov-  • 
ered  by  way  of  damages,  in  distributing  the  funds  of  the 
debtor,  only  the  amount  of  tlie  judgments  as  recovered 
before  1815,  are  to  be  paid  before  the  judgments  recover- 
ed after  that  act,  and  tne  damages  recovered  in  the  actions 
of  debt  on  the  first  judgments,  come  in  after  the  judgments 
are  satisfied  which  were  recovered  after  the  act,  and  prior 
to  the  judgments  in  the  cases  of  debt  on  the  previous  judg- 
ments. Ji, 

7.  Unliquidated  demands  do  not  bear  interest,  except  in 
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t:ases  where  tiic  defendant  has  been  guilty  of  fraud  or  im- 
posilioQ. — Cvnyera  \s.  3P  Grathf  392 

JUDGMENTS. 

See  Interest. 

1.  Lands  are  only  bound  by  judjjjincnls  on  j-umniary,  process 
from  the  lime  llioy  are  entered  on  tlic  jiiil^^ment  docket. — 
Foster  vs.  Chcpmcn,  291 

2.  But  the"judjj;ij:i»:t  (;f  (he  Court  in  siinunary  process  cases 
is  the  decree  eiUcTiMl  by  t!K»  clerk  on  tlie  niinutes  of  the 
Court,  and  that  ^n  s.:*".c.,  !;to\  i.k'iiCL',  in  r.n  action  of  debt 

on  such  judgmeii!..  '  lb. 

.   .  ,K  JUSBICTION.    . 

1.  Although  a pers(in  '-Linnut  give  jurisdictioA  by  consent  to 
a  Court  where  it  ha  I  no  jurisdiction  before,  yet  where  the 
Court  has  jurisdiction  cF  the  matter,  and  the  party  has 
some  privilege  which  exempts  him  from  the  iurisdiction, 
he  uiay  wave  the  privilege  if  hechooics. — Overstreetuy 
Co.vs.BroumijrCv.  79 

2.  Where  one  of  two  j  artners  r(  side  out  of  the  State,  it  does 
not  take  away  juriidicticn  of  the  case  from  the  City  Court 
of  Charleston;. as  tiie  act  of  1792  provides  that  where  one 
of  tAVO  partners  is  out  of  the  State,  tlie  other  shall  be  lia- 
ble to  an  action  in  the  same  manner  as  if  he  were  the  sole 
contracting  y:  rty,  which  act  appUcs  to  all  Courts.  Jb. 

B.  A  bail  bond  talsVn  in  the  Circuit  Court  of  Common  Pleas 
for  Cli?.rlehton  District,  may  be  sued  upon  in  the  City  Court 
of  Charleston. — Lcgai^e  \s.  Brown,  370 

4.  The  City  Court  of  ( 'harleston  has  not  jurisdiction  over  of- 
fenders for  bringing  free  negroes  into  tlie  City  of  Charles- 
ton, contrary  to  the  act  of  1S23,  prohibiting  their  being 
brought  into  the  State. — State  vs.  Share,  480 

5.  Where  a  person  is  sued  by  the  City  Council  of  Cliarlcs- 
ton,  forthe  penalty  for  retailing  without  a  license,  in  the 
City  of  Charleston,  the  Recorder  lias  jurisdiction  of  tlie 
case,  if  the  offence  is  co'nniitted  within  the  City,  \vhetii- 
er  the  defendant  resides  in  the  City  or  not. — City  Council 

vs.  King,  487 

6.  By  the  act  6f  1823,  the  penalty  must  be  sued  for  by  the 
City  Council,  and  a  qui  tarn  is  not  necessary  Jb, 

LANDLORD  AND  TENANT. 

1.  W^here  the  tenant  holds  over  his  term,  and  the  landlord 
recovers  double  rent  under  the  act  of  1808,  he  cannot  bring 
case  afterwards  against  the  tenant  for  holding  over, 
whereby  he  lost  the' sale  of  the  premises.  Querc. — If  the 
plaintiff  under  any  circumstances  could  recover  for  such 
remote  consequential  damages  1 — Crips  vs.  Talvtrnde,  20 

2.  Where  there  is  a  written  lease  to  pay  a  certain  sum  an- 
nually, if  it  be  not  paid  annually,  it  carries  interest. — 
Dom2/vs.  Stephens.  59 

3.  Where  the  lease  is  for  a  term  of  years,  with  an  annual 
rent,  if  the  tenant  holds  over  the  term,  without  ajiy  thing 
being  said  as  to  a  new  contract,  the  law  ])resunies  that 
he  holds  subject  to  the  same  annual  rent  as  stipulated  in 
the  contract,  and  if  interest  is  recoverable  on  the  annual 
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arrears  of  the  "urittcn  lease,  it  Avill  aJso  be  recoverable  oif 
the  subsequent  annual  arrears.  Jh, 

4.  Tiie  act  of  assembly  exempting  certain  articles  of  a  debt- 
or from  levy  and  sale,  inclirdes  as  well  levies  and  sales 
under  distress  warrants  for  rent,  as  under  executions. — 
tJauIfield  vs.  M'Jllister,  378 

6.  Covenant  on  the  part  of  a  lessee  to  keep  the  lipuse  in 
good  repair, — if  the  house  is  destroyed  by  fire,  he  must  re- 
build ;  and  if  the  lessee  stands  by  atid  permits  the  land- 
lord to  rebuild  for  his  own  benefit,  and  sets  up  no  claim,  it 
is  an  abandonment  of  all  claim  on  his  part. —  Clint  \'s. 
Black,  431 

6.  Under  a  plea^of  no  rent  in  arrear,  the  defendant  may 
slicw  that  the  house  was  rendered  uninliabitable  by  a 
storm. — Ripley  vs.  fVigkiman;  447 

7-  It  seems,  if  one  rents  a  house  for  a  year,  and  during  the 
term  it  is  rendered  untenantable  by  a  storm,  tlje  rent  ou^bt 
to  be  apportioned  according  to  the  time  it  was  occupiecT       76. 

8.  If  the  tenant  consents  to  tiic  landlord's  impounding  goods 
distrained  on  the  premises,  a  person  who  rescues  them 
cannot  make  that  objection  when  sued  for  the  rescue. — 
Ulakeys.  De  Licsseline.  496 

9.  There  is  no  fixed  period,  after  wich  a  person  may  not 
distrain  goods  on  tlie  premises  for  rent  iir  arfear ;  nor  will 
u  prior  dormant  execution,  take  the  money  in  preference 

to  the  distress.  lb. 

10.  If  the  execution  had  been  levied  before  the  distress,  or 
oven  if  it  liad  been  issued  before,  and  had  been  in  active 
operation,  it  might  have  been  otherwise.  Ih. 

11.  In  an  action  for  a  rescue  by  the  landlord  who  has  dis- 
trained the  goods,  though  he  cannot  recover  interest,  as  a 
matter  of  course,  yet  the  Jury  may  make  the  rate  of  inter- 
est the  measuro  of  damages.  76. 

12.  The  Court  having  allowed  interest  by  its  jadgment  on 
.special  \  erdict,  judgment  ordeicd  to  bo  set  aside  unless  the 
plaintiff  released  the  interest.  lb. 

13.  Goods  deposited  for  keeping  in  the  store-house  of  a  fac- 
tor, who  under  let  fi-om  a  commission  merchant,  are  not 
subject  to  distress  for  rent  due  the  first  lessor.—  Walker  vs. 
Johnson  (Jf  Lozier,  "  552 

LANDS. 

1.  Lands  are  only  bound  byjtidgmcnts  on  summary  pro- 
cess from  the  time  they  are  entered  on  the  judgment  doc- 
ket.— Foster  vs.  Chapman^  201 

2.  But  the  judgment  of  the  Court  in  summary  process 
cases,  is  the  decree  entered  by  the  clerk  on  the  minutes  of 
the  Court,  and  that  is  suflicient  evidence  in  an  action  of 
debt  on  such  judgment.  Jb. 

3.  The  lands  of  an  intestate  msayhe  sold  under  an  execution 
obtained  against  the  administrator,  without  making  the 
hoirs  parties  to  the  proceedings,  notwithstanding  there 
may  be  sufficient  personal  assets  to  satisfy  the  debts.< — 

} fart  in  vs.  Lafta,  128 
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LARCENY. 

See  Receiver. 

1.  On  an  indictment  for  stealmg  the  property  of  A.  B.  and 
C.  proof  that  the  defendant  stole  some  of  the  goods  of  each 
of  tJiem  respectively,  in  which  they  had  no  joint  interest, 
does  not  correspond  with  the  allegation,  and  new  trial 
granted  on  conviction. — State  vs.  Ryan  ^  Jones,  16 

LEASE. 

See  Landlord ajid  Tenant. 

LEGISLATURE. 

See  Member^  of  Legislature, 
i:  lu  general  the  Legiislatu re  cannot  prescribe  and  establish 
a  new  rule  and  give  it  a  retrospective  operation,  but  where 
the  rale  is  unascertained  and  unsettled,  it  belongs  to  tho 
legislature  to  ascertain  and  settle  the  law,  and  from  neces- 
sity such  a  law  must  operate  both  prospectively  and  retro- 
spectively.— Pe^onvs.  Smitk,  476 

2.  The  legislature  may  order  a  street  to  be  opened  over  the 
the  lands  of  an  individual  without  making  compensation. — 
Patrick  ^  MarmieavU  vs.  Commissioners  of  Cross  Roads 

on  Charleston  Neck,  541 

LIBEL. 

1.  A  libel  is  a  censorious  or  ridiculing  writing,  picture,  or 
sign,  published  with  a  mischievous  and  malicious  intent, 
towards  government,  magistrates,  or  individuals. — ^ate 
vs.  Farley,  317 

2.  On  an  iudictmeut  for  a  libfel,  words  spoken  by  the  defen- 
dant cannot  be  given  in  evidence,  in  support  of  the  innu- 
endoes, lb. 

3.  The  following  words  were  held  not  libellous,  '*  As  Mrs. 
Reynal  says  she  has  been  most  cruelly  censured  without 

a  cause,  which  is  absolutely- false,  I  would  advise  her,  ftc."  76. 

4.  So,  "1  would  advise  her  to  beware,  lest  facts,  whidi  are 
stubborn  things,  be  brought  to  light,  and  you  will  then 
see  who  you  keep  under  your  roof,  *''  was  held  not  libellous,   lb. 

5.  There  must  be  a  malicious  and  mischievous  intent  to 
constitute  a  libel.  Ih. 

6.  To  support  an  action  fdra  libel,  the  plaintiiPs  name  need 
not  be  mentioned  in  the  writing|--it  is  sufficient  that  there 
is  a  description  of  him,  by  which  he  may  be  known. — 
Clarke  vs.  Creftzburgk,  '  491 

LIENS. 

•   See  Insolvent  Debtor — Interest — Lands. 

1.  An  execution  loses  its  liien  on  the  property  of  the  defen- 
dant when  his  body  is  taken  under  a  ca.  sa. ;  and  if  an 
assignment  is  made  under  the  prison  bounds  act,  the  old- 
est ii.  fa.  though  it  be  junior  to  the  execution  under  which 
the  body  is  taken,  has  the  first  lien. —  Cohen  vs.  Grier.        GOB 

2.  The  other  judgment  creditors  having  issued  out  writs  of 
fi.  &.  before  they  had  taken  out  writs  t>f  ca.  sa.,  do  not 
thereby  retain  their  Irens.  fb. 
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LIMITATIONS,  STATUTE  OF 

1.  Where  the  plaintiff,  an  administirator,  charges  in  hb  de- 
claration a  promise  to  his  intestate,  and  the  statute  of 
limitations  is  pleaded,  replication  that  within  four  years, 
defendant  promised  intestate,  and  since  his  death  the  ad- 
ministrator ,  demurrer,  supported  to  so  much  as  replied  a 
promise  to  the  administrator,  as  a  departure  from  the 
declaration  ;  hut  new  tnai  granted  to  plaintiff  with  leave 
to  add  a  count,  to  meet  the  justice  of  the  case. — Jamison 

vs.  Lindsay,  ^^ 

2.  The  replication  must  not  depart  from  the  allegations 
made  in  the  declaration  in  any  material  mattei*.  lb. 

3.  Motion  for  nonsuit  refused,  because  the  case  was  proved 

as  stated  upon  the  record,  though  that  wa»  defective.  76. 

4.  **1  have  paid  the  money,  but  if  I  cannot  shew  thati  have 
paid  it,  I  will  not  plead  tike  statute,^*  issufficient  to  takea 
case  out  of  the  statute  of  limitations.  lb. 

5.  A  lather,  by  deed  of  gift,  gave  to  his  daughter  a  slave 
*ao  hold,  &c.  after  his  death."  Held  that  theri^ht  of  pro- 
perty vested  immediately  in  the  daughter,  and  her  right 
barred  by  the  statute  of  limitations,  during  the  life  of  the 
father. — Ingram  v$.  PorieTy  198 

6.  Where  a  defendant  admits  an  accmmt,  hut  says  tl)at 
there  is  a  discount  to  a  greater  amount,  it  is  not  such  an 
acknowledgment  as  takes  a  case  out  of  the  statute  of  limi- 
tations.— Zcf  vs.  Polky  215 

7.  All  objections  and  pleadings  in  reply  to  a  .discount  are 
ore  tenus,  and  require  no  previous  notice  ;  and  a  discount 
l)ane(i  by  the  statute  of  limitatiDns  is  inadmissihleif  ob- 
jected to. — TurnbuU  vs.  Sirohecher,  •  210 

8.  Where  plaintiff  subs  on  an  account  made  up  of  various 
items,  some  of  them  Avithin  four'  yiears,  and  the  others  of 
longer  date,  the  items  charged  within  four  yeajTS  will  not 
prevent  the  statute  of  liinitations  from  running  against 
the  other  items,  where  tlicy  are  only  demands  oy  A.  a- 
gaiust  B.  in  the  common  way  of  business,  charged  from 
year  to  year,  and  not  mutual  accounts  running  oetweeu 
two  persons.  The  rule  never  applies  where  all  the  items 
are  on  one  side.  lb 

9.  Where  an  administrator  sets  up  a  discount,  which  is  of 
foUr  years  standtiig,  it  is  no  objection  to  the  statute  of  lim- 
itations, that  the  sudmmistrator  is  allowed  nine  months  to 
collect  the  debt,  as  during  tlie  nine  months  hei  may  sue, 
though  he  cannot  be  sued..  lb. 

10.  The  statute  of  limitations  Avill  not  commence  to  run 
before  administration  taken  out. —  Geiger  vs.  Brown,  423 

LUNATIC. 

See  Insanity — Will. 

MALICIOUS  PROSECUTIOxV. 

1.  An  information  before  a  Magistrate  does  not  constitute 
such  commencement  of  a  prosecution,  as  to  enable  the 
person  informed  against  to  maintain  an  action  ior  mali- 
I'jous  prosecution. — Ileyward  vs.  €%ithb(rf,  354 
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a.  Tho  Ibuudation  of  such  an  action  is  the  wrona:  done  to  the 
person;  and  if  he  is  not  detained  or  imprisonecl,  the  action 
cannot  be  maintained.  The  party  mimt  iiave  been  put  in 
such  a  situation  as  to  have  it  in  his  power  to  compel  the 
State  to  proceed  or  to  discharge  him.  76. 

3.  Nor  is  the  entry  of  nol.  pros,  by  the  Solicitor  on  the  in- 
formation, such  -a  termination  of  the  matter  as  m&uM  sup* 
port  an  action,  if  the  prosecution  had  been  commenced.      Jb. 

4.  If  the  information  oonstHutes  a  libels  the  party  informed 
against  mudt  pursue  his  remedy  as  for  a  libel,  (and  not 
bring  an  action  on  the  case,)  and  in  such  a  case,  though 
it  be  a  judicial  proceedmg.  yet  if  it  be  shewn  that  it  was 
merely  resorted  to,  to  gratify  private  maiignit)',  and  to  be 
false,  tlie action  for  a  libel  may  be  maintained.  /6. 

MASTER  IX  EQUITY. 

See  Commissioner  in  Equity. 

MEMBfcRS  OF  THE  LEGISLATURE. 

1.  By  the  constitution  of  the  State,  members  of  the  Legis- 
lature are  privileged  iroqi  being  sued  during  the  sitting  of 
the  Legislature,  and  ten  days  previous  and  subsequent 
thereto. — Tillinghast  Is'  Arthur  vs.  Carr,  152 

2.  Tl)e  nrovision  of  the  constitution'is  not  confined  to  cases 

of  bail  processes,  but  extends  ta  all  suits.  Ih. 

MILITIA.  V 

1.  The  act  of  assembly  exempting  certain  persons^  from- the 
performance  of  "  ordinary  musters,*^  only  exempts  them 
ircnn  Company  parades. — State  \s.  Collector,  .       30 

^  MORTGAGE. 

1.  The  act  of  1791,  giving  the  Court  of  Common  Pleas  the 
power  to  order  tho  sale  of  tnortgaged  premises  after  judg- 
ment, by  suggestion,  docs  not  apply  where  the  tnortgagor 
is  out  of  possession.  In  such  cases  tiie  mortgagee  must 
go  into  the  Court  of  Equity  and  make  the  mortgagor,  as 
well  as  the  party  in  possession,  t)arties  to  the  foreclosure. 
—  Durand  vs.  Isaacs ^  54 

-Q.  To  obtain  the  sale  of  mortgaged  property  by  suggestion 
in  a  court  of  law,  the  plaintiff  must  fji-st  obtain  his  judg- 
ment but  he  is  not  obliged  to  file  his  suggestion  and  move 
for  a  sale  of  the  property  within  six  months  after  rendi- 
tion of  the  judjgment.—y  rgscofi  &  Inglesby  vs.  McLaughlin,  264 

3.  The  defendant  must  hav6  notice  of  the  suggestion,  which 
^  may^  be  given  to  hitai  before  the  sitting  of  tho  court  at 

which  judgment  is  obtained,  and  then  the  plain tifi  may 
obtain  an  order  for  sale  at  the  san^e  court  that  heobtains 
judgment  on  the  bond.  Jh. 

4.  But  the  plaintiff  may  serve  notice  of  his  suggestion  and 
obtain  an  order  for  sale  at  any  other  sitting  of  tho  court, 
after  the  judgment  on  the  bond.  Pi 

o.  Where  the  order  of  sale  is  immediately  made  at  the 
time  the  judgment  is  obtained,  tlie  sale  must  take  place 
within  six  months,  but  wjien  made  at  any  subsequent  pe- 
riod, at  any  time  within  six  months  of  the  order.  Ih, 
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aei  AiedikrHT  iiir  m^-jutj  i>  ee  paid  im  ;-:t=re.  and  fldeasa- 
t.vt  ^Z0fm  '^  yaiftgui  <!if  tA^  sr.cer  wiiiuD  Ute  time  pre- 
soibed.  k'  tr.<e  isi:c»^  te  Lfit  f&il  acccriL&g  to  the  con- 
trol:!, "^jt  <^i»d  'vtsr.zije^  ^^:.*jt^  -kiA  tLe  l<^  of  tLe  land 

T  l:i  £1^*^:7.  K-.-ve^^.  2*  b  cc-s^^eRd  m  tke  nature  of  a 
pi>*iife.  ai.:  L^^i  C*:«2n  w.vi  ifkCMpaK  its  authonty, aad 
^fX'j'.z^i  i£.  •.!-*  aj:rt,£AZ-t'  s*r.!r*T  tiOK'  to  miecm,  altLcu^ 
L.-»  reoKxIj  B  !>:«  a.i  tt.v.  Trj:»  is  vihat  is  called  aa  equi- 
tj  '^  rede  zip  Ll'.ii.  76. 

•5.  R-t  13  c'^-  A<t  c«  iT-*!.  ti.!:  :V*  ccntir'se*  io  the  mortga- 
Z'r,  ^rA  ir  '  t*cn^j.£ :r is  e- Lucd ic>  rc-^cca  erci* after  the 
tia««tif-iUted.    ^  *  76. 

9.  Uiwier  Ui^  act  t!.e  h^Li  to  retieem  is  a  le^a!  right,  and 
dees  DGt  renjre  the  aji  •::  tbe  C^Lrnx  of  £<{uitT.  /5 

10.  A  mere  e^rtj  is  cc^  the  «»:hject  cf  an  esccutico,  aad 
thr'jzh  in  fjisiacJ  an  et^oity  oi  redemptioo  canoot  be  k- 
rkd  CfO,  jet  liere  the  risbt  c4  the  mortgagor  being  a  legal 
oae,  mar  be  levied  up>'jfi  ar.d  >old.  lb, 

11.  The  ptuchaser  takes  the  pbce  of  the  mortgagor,  with 

all  his  rights,  pri Filches  ar.  i  disabilities.  Ih. 

\%.  if  the  land  he  §ckl  aiukr  an  execution  older  than  the 
mortgage,  the  rnrrhaser  take*  it  discharged  of  the  mort- 
gage, aO'l  if  he  purci^^vea  u:.-!er  the  ic'.rlgage,  he  takes  it 
%n\i\^tl  to  the  jud^ner.L  Jh, 

13.  If  land  be  sold  under  a  ji:iii«,r  execution,  the  purchaser 
acquires  a  p^A  title,  and  tbe  moiiej  is  applied  to  the  se- 
veral executions  acc/>r.!iDs:  to  Uicir  priority.  Jb. 

1  \.  Tlie  execution  is  considered  as  a  mere  authoritv  io  sell 
irilhout  re^rd  to  the  distribution  of  the  ftind  aAeirrards.     lb, 

15.  it  seems  tliat  judgments  and  execul:i;n>,  thongh  dormant 
preserve  their  liens  for  any  indefinite  period  of  time.  Ih, 

16.  Where  a  purcha^r  buys  under  an  cxecutioD,  there  be- 
ing a  prior  raortc;age,  he  takes  subject  to  the  mortc^o>c, 
and  may  redeem.  lb 

17.  But  where  there  were  prior  and  suLsequent  judgments 
and  an  intermediate  morforaore,  and  the  purchaser  bouWit 
under  a  judgment  sul>scquent  to  the  mortscage,  on  a  nile 
against  the  sheriflf  by  the  owner  of  the  subsequent  judg- 
ment to  shew  cause  why  (he  money  was  not  paid  ov^^er  to 
his  execution,  the  Court  refused  to  decide  the  rishls  of  the 
parties  on  a  rule,  and  thonjrht  the  remedy  was  In  equity 
the  prior  judgment  and  mortgage  creditors  to  be  made 
parties.  jr 

NECESSARIES. 

See  Infants. 

.     .  NUISANCE. 

1.  In  an  indictment  for  erecting  or  keeping  a  house,  which 
IS  a  nuisance  to  the  neighborhood,  two  tilings  only  arc  nc- 
cessaiy  to  he  statcd.-^lst.  That  from  the  nature  of  Oie 
establtshmcnt  it  may  he  an  annoyance  ;  and,  2dlv  That 
from  its  situation  il  has  actually  become  so.— .V/o/e  vs. 
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2.  A  house,  which  i'rom  tiic  purposes  for  whkh  it  is  usctl, 
or  the  situation  in  Avhich  it  is  placed,  may  not  be  a  nui- 
sance, may  become  so  by  uci^ligeuce  in  keeping  it;  ^vhen 
that  is  the  ground  tor  prosecution,  it  must  be  so  laid  in  the 
indictment.  lb, 

.ORDINARY. 
.    S^e.  Wiil — jExecutor. 

1.  The  decree  of.  the  ordinary  against  a  wil},  is  not  conclu- 
sive against  the  rigiits  of  a  devisee  of  lands,  or  of  one  who 
takes  a  power  to  sell  lands,  or  their  privies ;  nor  is  the 
finding  of  tlie  Jury  o«  appeal  from  the  ordinary. —  Cros- 
land  vs.  Mwrdocky  ,       "  217 

2.  The  power  of  the  Court  of  Common  Pleas,  in  cases  of 
appeals  from  the  qnlinary  on  qucstio^is  in  relation  to  the 

.  validity  of  wills,  is  entirely  appellate,  though  flie  matter 
is  examined  over  de  novo,  and  the  verdict  of  the  Jui'y  is 
not  more  conclusive  against  a  devisee,  than  the  decree  of 
the  ordinary.  It  is  but  the  jadgment  of  the  ordinary  cor- 
rected or  atKrmed  by  an  appellate  tribunal.  76. 

3.  "Where  a  third  person  brings  sutt  on  an  administration 
bond  in  the  name  of  the  onlinary,  endorsing  his  name  on 
the  record,  andaeknowledging  himself  liable  for  costs,  the 
ordinafy  is  a  eoropetei^t  witness  to  prove  the  bond. — 
Price  vs.  Qregory,  261 

4.  Costs  are  notv.  allowed  on  appeals  from  the  Ordinary.— 
Boulware  vs.  PicketL  ^  275 

OVERSEERS. 

1.  Though  a  contract  for  overseei-s  wages  be  Co  pay  a  gross 
sum  by  the  year,  the  Jury  may,  when  the  parties  have 
diifered'and  separated  before  the  end  of  the  year,  appor- 
tion the  damages  to  ihb  services  actually  rendered,  to 
effect  substantial  justice.— 3^  C/«r«.  vs.  Pyatt,  26 

2.  When  a  planter  without  good  cause  turns  away  his 
overseer,  at  a  season  of  the  year  when  it  is  impracticable 
to  get  employment,  and  his  time  is  wholly  lost,  the  over- 
seer, ought  to  recover  the  whole  wages  for  the  year.  So 
if  ihe  overseer  abandons  his  emnloyer  Without  caiise,  or  by 
his  neglect  causes  a  loss  equal  to  his  services,  he  :s  enti- 
tled to  nothing. — Byrdrs.Boyd,  24G 

3.  But  where  tin)  planter  reaps  the  whole  benefit  of  the 
overseers  services,  and  circumstances  occur  Avhieh  justify 
his  discharging  the  averseer,  not  immediately  connected 
with  the  contract,  the  overseer  is  entitled  to  compensa- 
tion, so  far  as  his  services  were  properly  directed.  Jb. 

4.  A  contract  for  overseer's  wages  is  not  an  entire  contract 
by  the  year.  If  the  overseer  has  been  turned  off  for  mis- 
conduct, he  may,  notwithstanding:,  reci>vcr  fwr  the  time 

he  conducted  himself  properly  .—iLV?Am  vs.  Harrison,         240 

PAROL  GIFT. 
1.  Upon  marriago^f  a  daughter,  the  mother  (tho  father  and 
husband  not  being  present,)  sent  a  negro  woman  with  her 
daughter  to  assist  her  and  to  return  after  a  while.     But 
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the  slave  is  pcniiitted  by  the  father-iii-iaw  to  remain  with 
the  son-in-law  up  wards' of  four  years  as  his  own  property, 
and  was  so  considered  by  every  one,  the  father  in  tRe 
inean  time  making  no  claim.  Held  that  it  amounted  to  a 
ffift  to  the  son -in-law. — Byrdy%.  Wordy  ■  228 

2.  The  negro  being  levied  on  under  executions  against  tlie 

y  son-in-law  and  sold,  the  purchaser  obtained  a  g^)d  title,      lb. 

^  3.  Though  the  father  may  have  intended  the  property  for 
his  daughter's  sole  use,  yet  after  Suffering  it  so  long  to  ap- 
pear to  the 'world  as  belonging  to  his  son-in-law,  it  would 
{>e  fraudulent  to  sufier  him  to  convey  the  property  in  trust 
for  his  daughter,  in  exclusion  of  the  rights  of  creditors,      ih, 

4.  The  doctrine  that  where  a  parent  suffers  property  to  go 
and  remain  in  the  possession  of  a  married  child,  a  parol 
gift  is  presumed,  applies  as  ^ell,  where  the  property  goes  ~ 
mto  the  possession  of  the  child  at  marriage  as  aflerf^ards. 
—i/*  Clwaty  vs.  Lockhart,  251 

5.  It  is  always  a  question  of  fact  to  be  determined  under  all 
the  circumstances,  whether  a  gift  was  intended  or  iM>t.         lb. 

6.  The  presumption  is  strongest  where  the  property  goes  in- 
to the  possession  of  tho  child  at  marriage.  lb, 

PERJURY. 

1 .  Perjury  may  be  assigned  on  an  oath  adiAtnistered  by  a 
justice  of  the  peace,  on  the  investigation  of  a- matter  sub- 
mitted to  arbitrators  by  a  rule  of  court  with  consent  of 
parties. — State  vs.  Stepfienson,  165 

PLEADING. 

1.  Where  the  tenant  .holds  over  his  terkn,  and  the  landlord 
recovers  double  rent  under  the  act  of  1806,  he  cannot  bring 
case  after\yards  against  the  tenant  for  holding  over,  where- 
by he  lost  the  safe  of  the  premises  Quere  f  If  the  pfain- 
lifh  under  any  circumstances  could  recover  for  suoh  re- 
mote consequential  damages  1 — Cripa  vs.  Talcandey  20 

2.  To  dctermme  whether  causes  or  action  are  the  same, 
the  same  evidence  must  be  necessary  to  support  tbero«       lb. 

3.  Where  a  party  has.  been  injured  he  cannot  bring  suit  for 
one  part  and  another  suit  for  another  part.  If  the  cause 
of  action  is  entire,  but  one  suit  can  l>e  brought.  lb, 

4.  The  replication  must  not  depart  from  the  allegations 
made  in  the  declaration  in  any  material  matter. — Jamison 
vs.  Lindsay,  93 

5.  Motion  for  nonsuit  refused,  because  the  case  was  proved 

as  stated  upon  the  record,  though  (hat  was  defective.  lb. 

6.  In  debt  on  bail  bond,  tho  plaintiff  in  his  declaration  must 
set  out  the  condition,  the  proceedings  against  the  princi- 
pal, and  the  particular  breaches.— Z<>A:er  v».  Jfntonio,  176 

7.  It  is  not  enough  to  set  out  the  condition,  the  writ,- and 
the  return  thereof,  and  to  assig^n  as  a  breach  that  the  de- 
fendant did  not  appear;  the  plaintiff  should  allege  that  he 
had  prosecuted  his  writ  to  judgment,  and  had  issued  a  ca. 
sa.  to  which  .there  had  been  a  return  of  non  inventus,  and 
that  the  defendant  in  the  original  action  liad  not  paid  tlie 
debt,  costs  and  charges,  or  any  part,  nor  rendered  his  body.    lb. 
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'8.  A  judgment  confessed  on  an  insimul  comi)utasscnt,  is 
good,  though  the  debt  due  was  on  specialties. — HaU  vs. 
ifooreman,  283 

9.  The  defendant  by  an  instrument  purporting;  to  be  arti- 
cles of  agreement  between  himself  and  the  plaintiff,  but 
signed  and  sealed  by  the  defendant  alone,  obligated  him- 
self to  build  a  house  for  the  plaintiff  by  a  certain  day,  and 
acknowledged  payment,  and  on  failure  to  build  the  house 
within  the  time  mentioned;  defendant  to  forfeit.  ;^  1200  to 
.the  plaintiff.  Plaintiff  brought  bis  action >of  debt  for. the 
penalty.  iHeld  on  demurrer  tliatthe  plaintiff  should  have 
averred  that  the  defendant  had  neither  built  the  house  nor 
paid  the  $1200.  The  declaration  containing  no  such  a- 
verment,  the  plaintiff  had  nocauseof  action. — Salmonvs. 
Jenkins,  298 

10.  If  a  contract  be  in  the  disjunctive,  the  breach  ought  to 
be  assigned  as  to  both  alternatives.  'Jb. 

14-  Untiithere  is  a  breach  of  both  alternatives,  there  is  no 
cau^epf  action,  /6. 

12,  Where,  the  penafty  professes  to  be  a  subsisting  debt  and 
the  condition  IS.  added  only  by  way  of  defeasance,  the  par- 
ty may  sue  for  the  penalty,  without  noticing  the  condition; 
but  it  is  otherwise  where  there  is  no  subsistmg  debt  or  du- 
ty, and  the  obligation  depends  on  the  performance  or  non 
performance  of  some  particular  act.  Jb. 

J3.  If  there  is  a  contingency,  it  must  be  alleged  to  have 
hsmpened.  /^. 

14.  Everj  valid  contract  must  have  a  good  or  valuable  cdn- 
sideration,  and  when  set  out  in  pleading  either  as  the  foun- 
dation of  an  action  or  by  way  of  defence  it  must  appear 

on  record.-r- Cqrbeti  vs.  Lucas  &  Datterrer,  323 

15.  There  can  be  no  such  thing  as  a  release  after  contract 
broken,  except  hj  deed,  and  it  must  be  so  pleaded.  Jb. 

16.  A.  party  may  bind  himself  by  parol  to  release,'  but  it 
must  be  on  sufficient  consideration,  and  although  such  a 
contract  may  furnish  sufficient  ground  of  defence,  as  pay- 
ment, accord  and  uatisfaction,  &c.  yet  technically  it  is  not 

a  release.  lb 

17.  If  the  release  is  under  seal,  it  implies  a  consideration, 
otherwise  if  not  under  seal,  and  the  consideration  must  be 
proved.  lb 

18.  The  plea  of  ail  debet  to  debt  on  bond  is  irregular,'but  is 
a  substantial  plea;  and  if  the  plaintiff  chdosc  to  go  to  tri- 
al on  such  an  issue,  he  naust  be  bound  by  ;the  result;  and 
the  sum  found  by  the  Jury  will  be  presumed  to  be  the 
amount  actually  due.-r-'^eteer  vs.  Irvine,  330 

19.  Either  party,  in  an  action  of  debt  on  bond,  may  submit 
the  condition  to  the  Jury,  and  where,  on  the  plea  of  nil 
debet  the  Jury  hav^  found  a  verdict  for  ten  cents  the 
Court  Will  not  altera  lapse  of  ten  years,  interfere  with 
the-verdict,  though  an  eri'or  might  possibly  have  been 


committed. 


lb. 


POWER  OF  ATTORNEY. 

See  Attorney. 
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PRACTICE. 

1.  A  judgment  confes&ed  on  an  in^imul  computassent  19 
good,  though  the  debt  due  was  on  specialties.— /Ta/I  v». 

2.  After  a  case  has  been  three  years  on  the  issue  docket, 
the  defendant  will  not  be  permitted  to  withdraw  the  gen- 
eral issue  to  plead  ne  unques  executor. —  Warner  vs.  Von- 

3.  If  an  executor  makes  profert  in  his  declaration  and  the 
defendant  pleads  to  the  action,  he  adtnits  the  plaintiff  to 
be  properly  in  Court.  The  letteis  are  then  taken  out  of 
Court,  and  the  defendant  cannot  call  for  them  again.  /&. 

4.  When  the  sheriff  returns  that  he  has  left  the  copy  of  a 
writ  at  the  most  usual  and  notorious  place -of  abode,  the 
defendant  may,  on  a  motion  to  set  aside  the  judgment, 
prove  that  it  was  not  his  place  of  abode.— Tf  of /«»  vs. 

t^OTSOftS  otjo 

5.  A  motion  to  set  aside  a  judgment  od  the  ground  that 
the  original  process  was  left  at  the  wrong  place,  must  be. 
made  at  the -sitting,  of  the  Circuit  Court  j  but  a  Judge  at    _ 
Chambers  may  suspend  an  execution  until  the  Court  sits.   lb. 

6.  Every  ground  of  appeal  ought  to  be  so  distinctly  stated, 
tliat  the  Court  may  at  once  see  tlie  point  whichit  is  tailed 
upon  to  decide,  otherwise  the  Court  does  not  feel  itself 
bound  to  decide  any  Question  raised  under  such  indefinite 
specifications.— ^tefc?  vs.  Di  Ijiesseline,  496 

PRISON  BOUNDS. 

See  Insolvent  fMftor, 

1.  In  an  action  against  the  sheriff  for  an  escape  of  a  person 
from  the  goal  bounds^  the  plaintiff  is  not  bound  to  prove 
the  insolvency  of  tlie  sureties  to  the  prison  bounds  bond;— 
Votes  vs.  Veaden.  -  18 

2.  The  shefift  alono  can  sue  on  the  bond,  and  the  Court  at 
its  discretion  may  stay  the  proceedings  against  the  sheriff 
until  he  can  recover  on  the  bond.  lb. 

3.  Tha  sheriff  can  re-take  Ih©  prisoner,  and  put  liim  into 
close  confinement.  .  ^^ 

4.  Tlie  7th  section  of  the  prison  bounds'  act,  -which  de- 
clares that  no  prisoner  shall  be  discliarged  "  who  shall 
havQ  within  tlirpe  months  before  his  or  her  confinement, 

•or  at  any  time  since,  paid  or  assigned  his  estate,  or  any 
part  thereof,  to  one  creditor  in  preference  to  Smother,  or 
fraudulently  sold,  conveyed,  or  assignee)  his  estate  to  de- 
fraud his  creditors,"  &c.  applies  as  well  to  persons  apply- 
ing for  the  insolvent  debtor's  act,  as  to  applicants  under 
the  prison  bounds' act. — Dobsonv^  J^dsdole,  81 

5.  But  the  mere  fact  of  paying  a  debt  due  to  one  creditor 
within  the  tlu-ec  months,  will  not  of  itself  exclude  the 
debtor  from  the  benefit  of  the  act,  but  such  payment  must 
be  made  with  a  view  to  a  fraudulent  or  oncfue  preference 

of  one  creditor  over  the  rest  ^b. 

6.  Although  the  sheriff  may,  in  an  action  on  the  case 
against  him  for  an  escape,  prove  the  insolvency  of  the  de- 
fi^ndant  to  reduce  the  damajjes,  vet  lie  must  also  shew 
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some  other  circiunstance  in  excuse  or  mitigation,  or  the 
Jury  must  ci  ve  damages  to  the  amount  of  the  whole  debt — 
Jone.8  vs.  Slaity  28l 

7.  Butki  an  action  on  the  case  against  the  sheriff  for  tak- 
ing insolvent  sureties  to  a  prison  bounds  bond,  where 
the  defendant  was  committed  undera  ca.  sa.  the  solvency 
t>f  the  defendant  cannot  be  enquired  into,  as  the  only  mea- 
sure of  damages  is  the  amount  due  on  the  execution,  un- 
der whicli  the  defendant  took  the  bounds.  76* 

8.  A.  took  the  benefit  of  the  prison  bounds  act,  and  refused 
to  include  in  his  assignment  a  horse,  and  pending  an  an- 
pcal  as  to  the  exemption  of  the  horse,  A.  sold  it  to  the 
defendant.  The  Court  of  Appeals  decided  that  the  horse 
was  not  exempt,  and  the  plaintiff  now  brought  suit  against 
the  defendant  for  the  horse,  held  that  the  sale  was  good 
against  the  claim  of  the  plaintiff. — Krebbs  rs.  MiUer,  406 

9.  f  Jie  assignment  under  the  act  has  no  retrospective  ope^ 
ration,  ,/k 

10.  Where  a  defendant  is  in  the  prison  bounds  under  ca.  sa. 
and  he  is  discharged  by  the  plaintiflf,  it  releases  the  surety 

to  the  prison  bounds.^  fVaUon  vs.  Oswald,  501 

11.  Tlie  discharge  to  release  the  surety  need  not  be  in 
writing  Jk2 

\%  A  direction  from  the  plaintiff,  by  his  agent,  to  the  sheriff 
to  stay  proceedings  against  the  defendant,  who  is  in  the 
prison  Dounds,  is  a  sufficient  authority  to  the  sheriff  to 
disdtarge  the  defendant  /b, 

13.  An  execution  loses  its  lien  on  the  property  of  the  de- 
fendant when  his  body  is  taken  under  a  ca.  sa.  and  if  an 
assignipent  is  made  under  the  prison  bounds  act,  the  old- 
est n.  fa.  though  it  be  junior  to  the  execution  under  which 
the  body  is  taken,  has  the  first  lien.— OA^ti  vs.  Chier,      609 

14.  The  other  judgment  creditors  having  issued  out  writs  of 
fi.fa.  before  they  had  taken  out  writs  oixa.  sa.  do  not  there- 
by retain  their  lions.  lb] 

PROBATE. 
Se§  mU-^ExeciUor. 

PROHIBITION. 

1.  Prohibition  will  not  lie  against  the  Governor  to  restrain 
him  from  granting  a  commission  to  an  officer  who  has  been 
improperly  elected. — Chrier  vs.  Gov.  Taylor.  2C^ 

PROMISSORY  NOTES. 

See  Bills  of  Exchange. 

PROTEST. 

See  SUl$  of  Exchange. 

RECEIVER  OF  STOLEN  GOODS. 

1.  A  slave  can  commit  a  felony. — Slate  vs.  FTrtgftt,  doB 

2.  By  statute  of  William  and  Marr,  receivers  of  stolen 
goods  are  made  aecestaries  after  the  fiict.  Since  which 
statute  no  indictment  as  for  a  misdemvanor  at  common 
law  can  be  maintained.  P> 

T   S 
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3.  So  the  receiver  of  i»tolen  goods  from  a  t^lave  cannot  be  in- 
dicted for  a  misderacanour,  (except  under  the  statute,  1 
Ann,  c.  9,)  but  under  the  statute  he  may  be  indicted  as  an 
accessary,  and  the  record  of  conviction  of  the  skvc  may  ^ 

be  given  in  evidence.  ,  .     ^^* 

4-  Quere— In  what  manner  is  it  to  be  ascertained  on  the  tri- 
al, that  the  slave  was  convicted  of  grand  or  petit  larceny  t  i6. 

RENT, 

See  Distress. 

RESCOUS. 

See  Landlord  and  Tenant. 

RETAILING  WITHOUT  A  UCENSE. 

1.  A  conviction  and  fine,  for  retailing  liquors  witliout »  li- 
cense, does  not  operate  as  a  license  to  retail  for  a  year. — 
Staie  vs,  M'Bride,  332 

%  When  the  offence  charged  includes  in  its  nature  a  suc- 
cession or  continuation  of  acts,  which  do  not  necessarily 
belong  to  any  particular  period,  as  public  nuisances,  &c. 
the  indictment  may  so  charge  it,  and  anv  fact  going  to  es- 
tablish it,  anterior  to  the  finding  of  the  bill,  may  be  given 
in  evidence,  and  a  conviction  would  be  a  bar  to  another 
prosecution  for  any  such  act  committed  before  the  finding 
of  the  bill  in  the  first  indictment.  /&• 

3.  So,  if  a  person  is  convicted  of  retailing  without  a  license 
such  a  conviction  will  be  a  bar  to  another  prosecution  for 
retailing  at  any  time  anterior  to  the  finding  of  tJie  bill  in 
the  first  indictment.  IK 

4.  To  retail  or  open  a  tavern  for  one  day  without  a  license 
completes  the  offence,  and  if  it  continues  for  a  month  or  a 
year,  it  is  no  more,  because  the  offence  is  in  its  natore  con- 
tinuous. 76* 

5.  A  single  act  of  retailing  may  furnish  a  presumption  of 
the  consummation  of  the  offence;  but  the  proof  of  it  would 
be  more  conclusive,  if  it  consisted  of  a  continuation  and 
succession  of  acts,  giving  a  decided  character  to  the  trans- 
action.   The  idea  of  contiouitv  is  inseparable  from  it.         76.  i 

6.  Where  a  person  is  sued  hy  the  City  Council  of  Charles- 
ton, for  the  penalty  for  retailing  without  a  license  in  the 
city  of  Charleston,  the  Recorder  has  jurisdiction  of  the  case 

if  the  offence  is  committed  within  thie  City,  whether  the  de-  j 

fendant  resides  in  the  city  or  not. -p-Oi^  Ownocf  vs.  Riagy  46^1  | 

7.  By  the  act  of  1823,  the  penalty  must  be  sued  fin-  by  the 
Citv  Council,  and  a  qui  tarn  is  not  necessary.  /5. 

S.  Where  a  person  is  in  the  habit  of  using  only  initials  fi)r 
Iiis  christian  name,  and  was  so  indicted,  and  was  proved 
that  lie  was  so  known  and  called  himself,  an<l  the  fiict 
whether  he  was  so  known  is  put  in  issue  and  the  Jury 
convicts  him,  the  CoUrt  will  not  interfere  on  that  ground.    76. 

9.  A  man  may  take  whatever  name  he  pleases,  and  if  he 
by  his  own  conduct  renders  it  doubtfiil  what  his  real  name 
is,  the  fault  is  his,  and  he  must  lake  Che  consequences.  76. 
10.  In  the  suit  by  the  City  Council  for  the  penalty  for  retail- 
ing,  a  citizen  of  tlie  town,  though  one  of  the  corporators, 
is  a  r<»mpctont  witness.  /6. 
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ROADS. 

See  thmmissioners  of  ike  Ronds. 

SALES. 

I.  The  eoneealment  of  a  circumstance,  which  materially  im- 
pairs the  value  uf  an  article  sohl,  is  fraudulent,  and  thoua;h 
the  vendor  at  the  time  of  sale  refused  to  warrant  the 
soundness,  yet  the  vendee  may  recover  in  an  action  of 
deceit. — Hough  vs.  EoanSy 
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SEAL, 
See  Contracl. 

1.  It  is  not  necessary  that  a  seal  shouldljc  made  of  wax.-- 
The  impression  and  not  the  wax  makes  tlte  seal. — Helph 

isf  Co,  vs.  Gist,  267 

2.  Whether  the  impression  was  intended  for  a  seal,  isalway.s 
a  question  of  fact  for  the  Jur}',  wliether  made  of  wax,  ink, 

or  otherwise,  /ft. 

3.  If  the  body  of  the  instrument  does  not  shew  the  intention 
to  make  a  scrawl  a  seal,  it  may  be  shewn  from  the  scrawl 
itself,  or  by  evidence  aliunde.  i^- 

4.  As  where  the  L.  S.  are  enclosed  with  the  scrawl,  proof 
that  the  letters  are  in  the  hand- writing  of  the  obligor.  Ih. 

5.  Or  where  a  person  uses  a  symbol  or  cypher,  that  it  has 
usually  been  employed  for  the  purpose  of  a  seal  and  no 

other.  .       -^^' 

6.  Parol  evidence  is  admissible  to  prove  that  the  party  in- 
tended the  scrawl  for  his  seal.  76. 

SERVITUDE. 

1«  Every  privilege  vrhich  one  man  claims  in  derogation  of 
the  rignts  of  another,  is  viewed  with  jealousy  by  the  law, 
and  it  will  require  it  to  be  confined  to  the  prescribed  limits 
and  specific  objects  of  the  grant. — Taylor  vs.  Hampton y         96 

"2.  When  a  person  claims  the  right  of  keeping  up  a  pond  of 
water,  wrhich  overflows  the  land  of  another,  it  must  be 
kept  at  its  prescribed  limits,  which  are  the  height  to  whicli 
it  was  kept  at  the  time  of  the  purchase,  and  fur  the  specific 
object  to  which  it  was  then  applied.  lb. 

3.  fij  the  extinguishment  of  a  right  \%  meant  its  total  an- 
nihilation, and  not  its  suspension.  Ih. 

4.  The  right  to  overflow  the  lands  of  another  by  grant  or 
prescription,  is  an  incorporeal  hereditament,  and  if  extin- 
guished for  a  moment  is  gone  forever.  lb. 

o.  Rights  of  this  sort  are  denominated  by  the  civil  law  ser- 
vita&s.  lb. 

6.  A  servitude  may  be  extinguished  by  the  act  of  God,  the 
operation  of  law,  or  by  the  act  of  the  party .  lb. 

7.  The  act  of  a  party  shall  always  be  construed  most  strong- 
ly against  himself.  //;. 

8.  A  servitude  may  be  extinguished  by  a  renunciation  of 
tne  party,  either  express  or  implied,  as  by  permitting  the 
party  from  iVhom  the  servitude  is  due,  to  build  on  the 
property  such  works  as  presuppose  an  abandonment  of 
theris^nt.  Jb. 


o80  LVDEX* 

tJ.  By  tlie  English  U^vf,  a  mortgage  is  a  conveyance  of  hintf 
as  a  security  for  money  to  be  paid  in  future,  and  defeasa- 
bleupen  the  jpaymeut  of  tlie  money  within  tlie  time  pre- 
scribed. If  the  money  be  not  paid  according  to  the  con- 
tract, the  deed  becomes  absolute,  and  the  fee  of  the  land 
IS  vested  in  the  mortgagee. — State  v^.. Laval,  33C 

7.  In  Equity,  however,  it  is  considered  in  the  iwitureofa 
pledge,  and  that  Court  will  interpose  its  authority,  and 
extend  to  the  mortgagor  further  time  to  redeem,  although 
his  remedy  is  lost  at  law.  This  is  what  is  called  an  equi- 
ty of  red^emptiou.  .  J^- 

a  But  by  our  act  of  1791,  the  fee  continues  in  the  mortga- 
gor, and  the  moi*tgagor  is  entitled  to  redeem  even  after  the 
time  stipulated.  '^  .   ^fr- 

9.  Under  this  act  the  right  to  redeem  is  a  legal  right,  and 
does  not  require  the  aid  of  the  Court  of  Equity.  /6- 

10.  A  mere  equtty  is  not  the  subject  of  an  execution,  and 
though  in  England  an  eauity  of  redemption  cannot  be  le- 
vied on,  yet  here  the  rignt  of  the  mortgagor  being  a  legal 
one,  may  be  levied  upoii  and  sold.  7fr. 

11.  The  purchaser  takes  the  place  of  the  m)^gagor,with 

all  his  rights,  privileges  and  disabilities.  lb. 

1%  If  the  land  be  sold  under  an  execution -older  than  the 
mortgage,  the  purchaser  takes  it  discharged  of  the  mort- 
gage, and  if  he  purchases  under  the  mortgage,  he  takes  it 
subject  to  the  judgment.  lb. 

13.  II  land  be  sold  under  a  juiiior  execution,  the  purchaser 
acquires  a  good  title,  and  the  money  is  applied  to  the  se- 
veral executions  according  to  tlicit  priority,  lb. 

14.  Tlie  execution,  is  considered  as  a  mere  authority  to  sell 
without  regard  to  the  distributioi)  of  the  fund  afterwards.    lb, 

15.  It  seems  tnat  judgments  and  executions^  though  dormant 
preserve  their  lienS  for  any  indefinite  period  of.  time.  lb. 

16.  "Where  a  purchaser  buys  under  an  execution,  there  be- 
ing a  prior  mortgage,  he  takes  subject  to  the  mortgage, 
aim  may  redeem.  /^?, 

17.  But  where  there  were  prior  and  subsequent  judgments 
and  an  intermediate  mortgage,  and  the  purchaser  bouglit 
under  a  judgment  subsequent  to  the  morto^age,  on  a  rule 
against  the  sheriff  by  the  owndr  of  the  sulisequent  judg- 
ment to  shew  cause  why  the  money  was  not  paid  overTo 
his  execution,  the  Court  refused  to  decide  the  rights  of  the 
parties  on  a  rule,  and  thought  the  remedy  was  "in  equity; 
the  prior  judgment  and  mortgage  creditors  to  be  made 
parties.  /5_ 

NECESSARIES. 

See  Infants. 

NUISANCE. 

1.  In  an  indictment  for  erecting  or  keeping  a  house,  which 
is  a  nuisance  to  the  neighborhood,  two  tilings  only  are  ne- 
cessary to  be  stated^-- 1st.  That  from  the  nature  of  the 
establishment  it  may  be  an  annoyance  ;  and,  2dlv.  That 
from  its  situation  il  has  actuallv  become  so. — Htale  vs 
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2.  S  house,  which  from  the  purposes  for  which  it  is  osctl, 
or  the  situatiou  in  \vhich  it  is  placed,  may  not  be  a  nui- 
sance, may  become  so  by  negli5;e«ce  in  keeping  it;  when 
that  is  the  ground  tor  prosecution,  itmustbe  so  laidinthe 
indictmeht.  Ih. 

.ORDINARY. 
S^^   WUl — Executor. 

1.  The  decree  of.  the  ordinary  against  a  wil!,  is  not  conclu- 
sive against  the  rights  of  a  devisee  of  )ands^  or  ef  one  who 
takes  a  power  to  sell  land^,  or  their  privies  ;  nor  is  the 
iinding  of  tlio  Jury  on  appeal  from  tho  orclinapy. — Cros- 
land  vs.  Murdocky  .  211 

2.  The  power  of  the  Court  of  Conimon  Pleas- in  cases  of 
appeals  from  the  grd.inary  on  qucstiop^  in  rclatimi  to  the 

.  validity  of  wills,  is  entirely  appellate,  though  fho  matter 
is  examined  over  de  novo,  and  the  verdict  of  the  Juty  is 
not  more  conclusive  against  a  devisee,  than  the  decree  of 
the  onlioary .  It  is  but  the  jndgraent  of  the  ordinary  cor- 
rected or  atKrmed  by  an  appellate  tribunal.  ^  76. 

3.  Where  a  third  person  brings  suit  on  an  administration 
bond  in  tho  name  of  the  onlinary,  endorsing  his  name  on 
tho  record,  andacknowledging  himself  liable  for  costs,  tho 
ordinary  is  a  competent  witness  to  prove  the  bond. — 
Price  vs.  Gregory ^  261 

4.  Costs  are  not  allowed  on  appeals  from  the  Ordinary.— 
Boulicare  vs.  PicketL  275 

OVERSEERS. 

1.  Though  a  contract  for  overseers  wages  be  to  pay  a  gross 
sum  by  the  year,  the  Jury  may,  when  the  parties  have 
diifered'and  separated  before  'the  end  of  the  year,  appor- 
tion the  damages  to  ihc  services  actually  rendered,  to 
effect  substantial  justice. — 3P  Clure>  vs.  Pyatt.  26 

2.  When  a  planter  without  good  cause  turns  away  his 
overseer,  at  a  season  of  tho  year  when  it  is  impracticable 
to  get  employment,  and  his'fime  is  wholly  lost,  the  over- 
seer, ought  to  recover  the  whole  wages  for  tlie  year.  So 
if  the  overseer  abandons  his  employer  without  caiise,  or  by 
his  neglect  causes  a  loss  equal  to  his  services,  he  ;s  enti- 
tled to  nothing. — Byrd  vs.  Boyd,  246 

3.  But  where  tJM)  planter  reaps  tho  whole  benefit  of  tlie 
overseers  services,  and  circumstances  occur  wMiieh  justify 
his  discharging  the  overseer,  not  immediately  connected 
with  the  contract,  tho  overseer  is  entitled  to  compensa- 
tion, so  far  as  bis  services  were  properly  directed.  Jb. 

4.  A  contract  for  overeeev's  wages  is  not  an  entire  contract 
by  the  year.  If  the  overseer  has  been  turned  <ifFfor  mis- 
conduct, he  may,  notwithstanding:,  reci>vcr  for  the  time 

he  conducted  himself  properly. — .^f^'ken  vs.  Harrison  y         240 

PAROL  GIFT. 
1.  Upon  marriage  of  a  daughter,  ff^o  mother  (tlip  father  and 
husband  not  being  present,)  seiJt  a  negro  woman  with  her 
daughter  to  assist  her  and  to  return  after  a  while.     But 
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the  sJave  is  poniiitted  by  the  fathcr-iii-law  to  remain  witli 
the  son-in-law  upwards' of  four  years  as  his  own  property, 
and  was  so  considered  by  every  one,  the  father  in  the 
mean  time  making  no  claim.  Held  that  it  amounted  to  a 
sift  to  the  son -in-law. — Byrdy%.  Wordy  228 

2.  ^he  negro  being  levied  on  under  executions  against  the 
>  son-in-law  and  sold,  the  purchaser  obtained  a  good  title.     lb. 

^  3.  Though  the  father  may  have  intended  the  property  for 
his  daughter's  sole  use,  yet  after  Suffering  it  so  long  to  ap- 
pear to  the 'world  as  belonging  to  his  son-in-law,  it  would 
t>e  fraudulent  to  sufifer  htm  to  convey  the  property  in  trust 
for  his  daughter,  in  exclusion  of  the  rights  of  creditors,      ih. 

4.  The  doctrine  that  where  a  parent  suffers  property  to  go 
and  remain  in  the  possession  of  a  married  child,  a  parol 
^ift  is  presumed,  applies  as  well,  where  the  property  goes  - 
into  the  possession  of  the  child  at  marriage  as  afterwards. 
— hP  Cluney  vs.  Lockhort,  251 

6.  It  is  always  a  question  of  fact  to  be  determined  under  all 
the  circumstances,  whether  a  gift  was  intended  or  not.         lb. 

6.  The  presumption  is  strongest  where  the  property  goes  in- 
to the  possession  of  the  child  at  marriage.  Ih. 

PERJURY. 

1.  Perjury  may  be  assigned  on  an  oath  administered  by  a 
justice  of  the  peace,  on  the  investigation  of  a  matter  sub- 
mitted to  arbitrators  by  a  rule  of  court  with  consent  of 
parties. — State  vs.  Stephenson,  165 

PLEADING. 

1.  Where  the  tenan t. holds  over  his  terkn,  and  the  landlord 
recovers  double  rent  under  the  act  of  1806,  he  cannot  bring 
case  after\yzrds  asainst  the  tenant  for  holding  over,  where- 
by he  lost  the  safe  of  the  premises  QuQre  f  If  the  plain- 
tiffs under  any  circumstances  could  recover  for  such  re- 
mote coiisc(|uential  damages  1 — Crips  vs.  Taksandey  20 

2.  To  determine  whether  causes  or  action  are  the  same, 
the  same  evidence  must  be  necessary  to  support  thero»        lb. 

3.  Where  a  party  has.  been  injured  he  cannot  brin£  suit  for 
one  part  and  another  suit  fpr  another  part.-  If  Hie  cause 
of  action  is  entire,  but  one  suit  can  be  brought.  lb, 

4.  The  replication  must  not  depart  from  the  allegations 
made  in  the  declaration  in  any  material  matter. — Jamisan 

vs.  Lindsay,  93 

5.  Motion  for  nonsuit  refused,  because  the  case  was  proved 

as  stated  upon  the  record>  though  that  was  defective.  lb, 

6.  In  debt  on  bail  bond,  the  plaintiff  in  his  declaration  must 
set  out  the  condition,  the  proceedings  against  the  princi- 
pal, and  the  particular  breaches.— ^Arer  v».  jMonio,  175 

7.  It  is  not  enough  to  set  out  the  condition,  the  writ,' and 
the  return  thereof,  and  to  assi^  as  a  breach  that  the  de- 
fendant did  not  appear;  the  plaintiff  should  allege  that  he 
had  prosecuted  his  writ  to  judgment,  and  had  issued  a  ca. 
sa.  to  which  .there  had  been  a  return  of  non  inventus,  and 
that  the  defendant  in  the  original  action  had  not  |9aid  the 
debt,  costs  and  charges,  or  any  part,  nor  rendered  his  body.    Ih. 
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'8.  A  juitgaieut  confessed  on  an  insimul  computasscnt,  is 
'good,  thongh  the  debt  due  was  on  specialties. — Hall  vs. 
jfooremany  .       '  283 

9.  The  defendant  by  an  instrument  purporting  to  be  arti- 
cles of  agreement  between  himself  and  the  plain  tiff,  but 
signed  and  sealed  by  the  defendant  alone,  obligated  him- 
self to  build  a  f)ouse  for  the  plaintiff  by  a  certain  day,  and 
acknowledged  payment,  and  on  failure  to  build  the  house 
within  the  time  mentioned;  defendant  to  forfeit.;!)  1200  to 
Ihe  plaintiff.  Plaintiff  brought  bis  action  .of.  debt  for.  the 
penalty.  lEIeld  on  demurrer  tliat  the  plain  tiff  should  have 
averred  that  the  defendant  itad  neither  built  the  house  nor  , 
paid  the  $1200.  The  declaration  containing  no  such  a- 
verment,  the  plaintiff  had  no  cause  of  action. — Salmonys. 
Jenkinsy  288 

10.  If  a  contract  be  in  the  disjunctive,  the  breach  ought  to 
be  assigned  as  to  both  alternatives.  lb. 

14.  Untifthere  isabreach  of  both  alternatives,  there  is  no 
cau^epf  action,  lb. 

12,  Where,  the  penalty  professes  to  be  a  subsisting  debt  and 
the  condition  18  added  only  by  way  of  defeasance,  the  par- 
ty ma^^sue  for  the  penalty,  without  noticing  tlie  condition; 
but  it  is  otherwise  where  thpre  is  no  subsistmg  debt  or  du- 
ty, and  the  obligation  depends  on  the  performanoe  or  non 
performanee  of  some  particular  act.  lb. 

J3.  If  there  is  a  contingency,  it  must  be  alleged  to  have 
happened.  lb. 

14.  Every  valid  contractmust  have  a  good  or  valuable  cdn- 
sideration,  and  when  set  out  in  pleading  citlier  as  the  foun- 
dation of  an  action  or  by  way  of  defence  it  must  appear 
on  record. — Cqrbett  vs.  Locob  &  Dotterrer,  323 

Id.  There  can  be  no  such  thin^  as  a  release  after  contract 
broken,  except  by  deed,  and  it  must  be  so  pleaded.  lb. 

16.  A.  party  may  bind  himself  by  parol  to  release;  but  it 
must  be  on  sufficient  consideration,  and  altliough  such  a 
contract  may  furnish  sufficient  ground  of  defence,  as  pay- 
ment, accord  and  satisfaction,  &c.  yet  technically  it  is  not 

a  release.  /5, 

17.  If  the  release  is  under  seal,  it  implies  a  consideration, 
otherwise  if  not  under  seaJ,  and  the  consideration  must  be 
proved.  /fc. 

18.  The  plea, of  ml  4ehet  to  debt  on  bond  is  irregular,  but  is 
a  substantial  plea;  and  if  the  plaintiff  choose  to  go  to  tri- 
al on  such  an  issue,  he  must  be  bound  by  the  result;  and 
the  sura  found  b>  the  Jury  will  be  presumed  to  be  the 
amount  actually  ^JH^.-^'BtUer  vs.  Irmne,  380 

19.  Either  party,  in  an  acti<»i  of  debt  on  bond,  may  submit 
the  condition  to  the  Jury,  and  where,  on  the  plea  of  nil 
debet  the  Jury  liav^  found  a  vet^dict  for  ten  cents,  the 
Court  will  not  altera  lapse  of  ten  years,  interfere  with 
tho'verdict,  though  an  error  might  poissibly  have  been 
committed. 


lb. 


POWER  OF  ATTORNEY. 

See  Attorney. 
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PRACTICE. 

1.  A  judgment  confessed  on  an  in^imwl  computassent  is 
good,  though  the  debt  due  was  on  specialties.— /To/i  vft. 

Mooreman,  .  ■,    i    *  ^^^ 

2.  After  a  case  has  been  three  years  on  the  issue  docket, 
the  defendant  will  not  be  pewmittcd  to  withdraw  the  gen- 
eral issue  to  plead  he  unques  executor.-—  Warner  vs-  uon- 

dylsf  Rngmt,  ^  v. 

3.  If  ah  executor  makes  profert  in  his  declaration  and  the 
defendant  pleads  to  the  action,  he  adinits  the  plaintiff  to 
be  properly  in  Court. .  The  letteis  are  then  taken  out  of 
Court,  and  the  defendant  cannot  call  for  them  again.  lb. 

4.  When  the  sheriff  returns  that  he  has  left  the  copy  of  a 
writ  at  the  most  usual  and  notorious  place -of  abode,  the 
defendant  may,  on  a  motion  to  set  aside  the  judgment, 
prove  that  it  was  not  his  place  of  abode.— >fo(^e»  vs. 

Parsons,  ^  .  \  ^^ 

3.  A  motion  to  set  aside  a  judgment  on  the  ground  that 
the  original  process  was  left  at  the  wrong  place,  must  be. 
made  at  the -sitting,  of  the  Circuit  Court;  but  a  Judge  at 
Chambers  may  suspend  an  execution  until  the  Court  'sits.  lo. 
6.  Every  jjround  of  appeal  ought  to  be  so  distinctly  stated, 
tliat  the  Court  may  at  once  see  tlie  point  whichitis  called 
tipop  to  decide,  otherwise  the  Court  does  not  feel  itself 
bound  to  decide  any  ouestiou  raised  under  such  indefinite 
specifications.— ^/afc«  vs^  /)«  /.i««w/m-c,     ^  496 

PRISON  BOUNDS. 

See  InaolvejU  Debtor. 

1.  In  an  action  against  the  sheriff  for  an  escape  of  ia  |>erson 
from  the  goal  hounds,  the  plaintiff  is  not  bound  to  prove 
the  insolvency  <)i'  the  sureties  to  the  prison  bounds  bortd.—^ 
Votes  vs.  Yeaden.  18 

2.  The  shefifi  alone  can  sue  on  the  bpnd,  and  tlie  Court  at 
its  discretion  may  stay  the  proceedings  against  the  sheriff 
until  he  can  recover  on  the  bond;  ib. 

3.  The  sheriff  can  re-take  the  prisoner,  and  put  him  into 
close  confinement.  i^ 

4.  The  7th  section  of  the  prison  bounds'  act,  which  de- 
clares that  no  prisoner  shall  be  discliarged  "  who  shall 
have  within  three  months  before  his  or  lier  confinement, 

•or  at  any  time  Since,  paid  or  assigned  his  estate,  or  any 
part  tliereof,  to  one  creditor  in  preference  to  ainother,  or 
fraudulently  sold,  conveyed,  or  assignee)  his  estate  to  de- 
fraud his  creditors,''  &c.  applies  as  well  to  persons  apply- 
ing for  the  insolvent  debtor's  act,  as  to  applicants  under 
the  prison  bounds' act. — Dofrson  vs,  Tfeosdoie,  81 

5.  But  the  mere  fact  of  paying  a  debt  due  to  one  Creditor 
within  the  tlu-ee  months,  will  not  of  itself  excliide  the 
debtor  from  the  benefit  of  the  act,  but  such  payment  must 
be  inade  with  a  view  to  a  fraudulent  or  uBOue  preference 

of  one  creditor  over  the  rest  ^^^ 

6.  Although  the  sheriff  may,  in  an  action  on  the  case 
against  him  for  an  escape,  prove  the  insolvency  of  the  dc- 
fL»ndant  to  reduce  the  damajjes,  vet  he  must  al5o  shew 
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«oine  other  circiunstance  in  excuse  or  mitigatioo,  or  the 
Jury  must  give  damages  to  the  amount  of  the  whole  debt — 
J(me8  vs.  Blair,  28l 

7.  Butra  an  action  on  the  case  against  the  sheriff  for  tak- 
ing insolvent  sureties  to  a  prison  bounds  bond,  where 
the  defendant  was  committed  undera  ca.  sa.  the  9olvenc3' 
t>f  the  defendant  cannot  be  enquired  into,  as  the  only  mea- 
sure of  damages  is  the  amount  due  on  the  execution,  un- 
der which  the  defendant  took  the  bounds.  76* 

8.  A.  took  the  benefit  of  the  prison  bounds  act,  and  refused 
to  include  in  his  assignment  a  horse,  and  pending  an  ap- 
peal as  to  the  exemption  of  the  horse,  A.  sold  it  to  ino 
defendant.  The  Court  of  Appeals  decided  that  the  horse 
was  not  exempt,  and  the  plaintiff  now  brought  suit  against 
the  defendant  for  the  horse,  held  that  the  sale  was  good 
against  the  claim  of  the  plaintiff. — Krebbs  vs.  AlUler,  406 

0.  The  assignment  under  the  act  has  no  retrospective  ope- 
ration, Ikb 

10.  Where  a  defendant  is  in  the  prison  bounds  under  ca.  sa. 
and  he  is  discharged*  by  the  plaintiff,  it  releases  the  surety 

to  the  prison  bounds.^  Walton  vs.  Oswald,  601 

11.  The  discharge  to  release  the  surety  need  not  be  in 
writing  IK 

12.  A  direction  from  the  plaintiff,  by  his  agent,  to  the  sheriff 
to  stay  proceedings  against  the  defendant,  who  is  in  the 
prison  bounds,  is  a  sufficient  authority  to  tlie  sheriff  to 
discliarge  the  defendant  /b, 

13.  An  execution  loses  its  lien  on  the  property  of  the  de- 
fendant when  his  body  is  taken  under  a  ca.  sa.  and  if  an 
assignment  is  made  under  the  prison  bounds  act,  the  old- 
est n.  fa.  though  it  be  junior  to  the  execution  under  which 
the  body  is  taken,  has  the  first  lien. — Cohen  vs.  Chier,      509 

14.  The  other  judgment  creditors  having  issued  out  writs  of 
fi,fdi,  before  they  had  taken  out  writs  ofca.  sa.  do  not  there- 
by retain  their  lions.  lb] 

PROBATE. 

SeB  fVlU — ExtcvLtor. 

PROHIBITION. 

1.  Prohibition  will  not  lie  against  the  Governor  to  restrain 
him  from  granting  a  commission  to  an  officer  who  has  been 
improperly  elected. — Oritr  vs.  Goo.  Taylor,  2Ctf) 

PROMISSORY  NOTES. 
Ste  Bills  of  Exchange. 

PROTEST 
Su  Bills  of  Exchange. 

RECEIVER  OF  STOLEN  GOODS. 

1.  A  slave  can  commit  a  felony. — S^ate  vs.  FTngftt,  3aB 

%  By  statute  of  William  and  Marr,  receivers  of  stolen 
goods  are  made  aeeestaries  after  the  fiict.  Since  which 
statute  no  indictment  as  for  a  inisdenManor  at  coounon 
law  can  be  maintained.  Ih 

V  S 
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3.  So  the  receiver  of  iitolen  goods  from  a  slave  cannot  be  in- 
dicted for  a  nusdemcapour,  (except  under  tlie  statute,  1 
Ann,  c.  9,)  but  under  the  statute  he  may  be  indicted  as  an 
accessary,  and  the  record  of  conviction  of  the  slave  may 
be  given  io  evidence-  .  ,     '*^» 

4-  Quere— In  what  manner  is  it  to  be  ascertained  on  tlic  tri- 
al, Ujat  the  slave  was  convicted  of  grand  or  petit  larcenyl  i6. 

RENT. 

See  Distress. 

RESCOUS. 

i^e  Landlord  and  Tenant. 

RETAILING  WITHOUT  A  LICENSE. 

1.  A  conviction  and  fine,  for  retailing  liquors  witliout  ^  li- 
cense, does  not  operate  as  a  license  to  retail  for  a  year.— 
State  vs.  M' Bride,  33*2 

2.  When  the  offence  charged  includes  in  its  nature  a  suc- 
cession or  continuation  (3"  acts,  wJiich  do  not  necessarily 
belong  to  any  particular  period,  as  public  nnisances,  &c. 
the  indictntent  may  so  charge  it,  and  anv  fact  going  to  es- 
tablish it,  anterior  to  the  finding  of  the  bill,  may  be  given 
in  evidence,  and  a  conviction  would  be  a  bar  to  another 
prosecution  for  any  such  act  committed  before  the  finding 
of  the  bill  in  the  first  indictment.  76. 

3.  So,  if  a  person  is  convicted  of  retailing  without  a  license 
such  a  conviction  will  be  a  bar  to  another  prosecution  for 
retailing  at  any  time  anterior  to  the  finding  of  the  bill  in 
the  first  indictment.  Jb^ 

4.  To  retail  or  open  a  tavern  fcM-one  day  without  a  license 
completes  the  ofience,  and  if  it  continues  for  a  month  or  a 
year,  it  is  no  more,  because  the  offence  is  in  its  nature  con- 
tinuous. Ih* 

5.  A  single  act  of  retailing  may  furnish  a  presumption  of 
the  consummation  of  the  offence;  but  the  proof  of  it  would 
be  more  conclusive,  if  it  oonsisted  of  a  continuation  and 
succession  of  acts,  giving  a  decided  character  to  the  trans- 
action.   The  idea  of  contiouitv  is  inseparable  from  it         Jb* 

6-  Where  a  person  is  sued  b3[  the  City  Council  of  Charles- 
ton, for  the  penalty  for  retailing  without  a  license  in  the 
citv  of  Charleston,  the  Recorder  nas  jurisdiction  of  the  case  < 

if  the  offence  iscommitted  within  the  City,  whether  the  de- 
fendant resides  in  the  city  or  not.^C^  OowuM  vs.  iSing,  487  j| 

7.  By  the  act  of  1823,  the  penalty  must  be  sued  for  by  the 
City  Council,  and  a  qui  torn  is  not  necessary.  Mb* 

8.  where  a  person  is  in  the  habit  of  using  only  initials  for 
his  christian  name,  and  was  so  indicted,  and  was  proved 
that  he  was  so  known  and  called  himself,  an<l  the  fiict 
whether  he  was  so  known  is  put  in  issue  and  the  Jury 

convicts  him,  the  Cotirt  will  not  interfere  on  that  ground.    76.  ^ 

9.  A  man  may  take  whatever  name  he  pleases,  and  if  he 
by  his  own  conduct  renders  it  doubtful  what  his  real  name 

is,  the  fault  is  his,  and  he  must  take  the  consequences.        Jb. 
10.  In  the  suit  by  the  City  Council  for  the  penalty  for  retail- 
ing, a  citizen  of  the  town,  though  one  of  the  eorporatoni, 
is  a  ooinpotcnt  witness.  fh. 
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ROADS. 

See  iJommhsionerfi  of  the  /toads. 

SALES. 
I.  The  concealinent  of  a  circumstance,  wbich  materially  im- 
pairs the  value  of  an  article  sold,  is  fraudulent,  and  though 
the  vendor  at  the  time  of  sale  reftlsed  to  warrant  the 
soundness,  yet  the  vendee  may  recover  in  an  action  of 
deceit. — Hough  vs.  Evans,  109 

SEAL. 
See  Contract. 

1.  It  i8  not  necessary  that  a  seal  slxmUnjc  made  of  wax.-- 
The  impression  and  not  the  wax  makes  tlie  seal. — lieljth 

isf  Co,  vs.  Gist,  267 

2.  Whether  the  impression  was  intended  for  a  seal,  is  always 
a  question  of  fact  for  the  Jury,  whether  made  of  wax,  ink, 

or  otherwise,  //>. 

3.  If  the  body  of  the  instrument  does  not  shew  the  intention 
to  make  a  scrawl  a  seal,  it  may  be  shewn  from  the  scrawl 
itself,  or  by  evidence  aliunde.  ^^• 

4.  As  where  the  L.  S.  are  enclosed  with  the  scrawl,  proof 
that  the  letters  iare  in  the  hand- writing  of  the  abligor.  Ih. 

d.  Or  where  a  person  uses  a  symbol  or  cypher,  that  it  has 
usually  been  employed  for  the  purpose  of  a  seal  and  no 
other.  Ih. 

6.  Parol  evidence  is  admissible  to  prove  that  the  party  in- 
tended the  scrawl  for  his  seal.  lb. 

SERVITtJDE. 

1«  EVefY  privilege  wliich  one  man  claims  in  derogation  of 
the  rignts  (rf*  another,  is  viewed  with  jealousy  by  the  law, 
and  it  will  require  it  to  lie  confined  to  the  prescribed  limits 
and  specific  objects  of  the  grant. — Taylor  vs.  Hampton ,         96 

"2.  When  a  person  claims  the  right  of  keeping  up  a  pond  of 
water,  which  overflows  the  land  of  another,  it  must  be 
kept  at  its  prescribed  limits,  which  are  the  lieiglit  to  which 
it  was  kept  at  the  time  of  the  purchase,  and  fur  the  specific 
object  to  which  it  was  then  applied.  lb. 

3.  Bj  the  extinguishment  of  a  right  is  meant  its  total  an- 
nihilation, and  not  its  suspension.  Ih. 

4.  The  right  to  overflow  the  lands  of  another  by  grant  or 
prescription,  is  an  incorporeal  hereditament,  and  if  extin- 
guished for  a  moment  is  gone  forever.  lb. 

5.  Rights  of  this  sort  are  dcnomiiiated  by  the  civil  law  ser- 
vituies.  11). 

6.  A  servitude  may  be  extinguished  by  the  act  of  God,  the 
operation  of  law,  or  by  the  act  of  the  party.  lb. 

7.  The  act  of  a  party  shall  always  beconstrued  most  strong- 
ly against  himself.  //;. 

8.  A  servitude  may  be  extinguished  by  a  renunciation  of 
tne  patty,  either  express  or  implied,  as  by  permitting  the 
party  from  whom  tne  servitude  is  due,  to  build  on  the 
property  such  works  as  presuppose  an  abandonment  of 
therischt.  lb. 
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9.  When  tiro  act  which  pccvcnts'thc  servitude,  is  by  the 
party  to  whom  the  servitude  is  due,  it  is  wholly  extin- 
guished ;  but  when  it  is  by  the  act  of  another,  it  is  only 
suspended.  /&- 

10.  An  act  incompatible  with  tlie  nature  of  exeroisefof  the 
servitude  is  sumcient  to^extinguish  it :  so  the  creation  of 
a  new  inconsistent  right  by  the  party  himself,  will  extin- 
guish the  former  right.  lb. 

SHERIFF 

1.  The  City  Sheriff  of  Charleston  does  not  hold  his  office 
under  the  constitutional  provision  of  tlie  State,  as  to  the 
tenure  of  office  of  State  Sneiiffs.— Zai?oi  vs.  De  Liessline,      68 

2.  Where  a  defendant  is  in  ^aol  under  a  ca.  sa.  and  escapes, 
the  plaintiff  has  too  remedies  against  the  sheriff,  t.  c.  An 
action  of  debt,  wherein  he  will  be  entitled  to  recover  the 
whole  amount  of  his  judgment  against  the  prisoner;  or 
an  actian  on  the  case  for  damages  bv  reason  of  the  escape, 
in  whicli  the  Jury  will  b^  allowed  to  assess  damages  ac- 
cording to  the  circumstances. — Boyce  vs.  BarJuddUt  141- 

^.  To  an  action  on  the  case  the  sheriff  may  prove  thatihe 
defendant  was  insolvent,  in  mitigation  of  damages.  ih. 

4.  Quere. — If  the  sheriff  is  liable  at  all  events  for  an  escape 
(there  being  no  negligence)  of  a  prisoner  under  final  pro- 
cess, as  in  England  1  lb. 

9.  The  sherifi  is  not  liable  for  money  received  by  his  depu- 
ty, on  a  case  in  which  execution  has  not  yet  been  lodged 
in  his  office. — Chiles  vs.  HoUmcay,  1(>4 

6.  Bail  bonds  are  givea  to  the  sheriff  and  his  successor,  and 
may  be  assigned  by  the  suscessor. — Loker  vs.  J^twiio^      175 

7.  An  attachment  for  contempt  in  not  paying  over  mone^ 
on  an  exccutioji,  or  for  not  collecting  it,  is  in  oiiect  a  civil 
proceeding,  by  wliich  Courts  compel  their  officers  to  in- 
demnify suitors  for  losses  sustainea  by  neglect  of  duty. — 
Dtmiel  vs.  Capera,  237 

9.  If  the  partv  elects  to  proceed  by  attachment  and  receives 
the  principal  of  the  debt,  he  cannot  afterwards  bring  an 
action  against  the  sheriff  for  damages  for  the  detention.  76. 
9.  As  a  condition  to  his  di.scharge  from  an  attachment,  the 
Court  may  add  that  the  sheriff  should  pay  interest  on  the 
money  during  the  period  of  the  detention;  but  not  having 
done  so  the  plaintiff  cannot  bring  suit  to  recover  interest 
by  way  of  damages.  '  lb. 

10.  Although  the  sheriff  may,  in  an  action  on  tho  case 
against  him  for  an  escape,' prove  the  insolvency  of  the 
defendant  to  reduce  the  damages,  yet  he  must  also  shew 
some  other  circumstance  in  excuse  or  mitigation,  or  the 
Jury  must  give  damages  (o  the  amount  of  the  whole  debt. — 
Jones  vs.  JBlair,  281 

n.  But  in  an  action  on  the  case  against  the  sheriff' for  tak- 
ing insolvent  sureties  to  a  prison  bounds  bond>  where  the, 
defendant  was  committed  under  a  ca.  sa.  the  solvency  of 
the  defendant  cannot  be|enquiied  into,  as  tho  only  measuie 
f>(  damages  is  the  amount  due  on  the  execution,  under 
which  the  defl^ndhnt  took  fhe  bounds*.  /b. 
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12.  Ill  an  action  against  the  sheriflf  for  an  escape  under  mesne 
process,  evidence  that  the  plain tSBF  in  the  orieinal  suit, 
after  the  escape,  suffered  a  nonsuit,  is  not  conclusive  evi- 
dence that  he  has  sustained  no  injury.— jBcAw  vs.  X/e 
Ztiesseline 

13.  After  an  escape  the  plaintiff  may  proceed  against  the 
sheriff,  immediately,  without  further  prosecuting  his  suit 
against  the  principal ;  but  if  he  do,  and  abandons  it,  oris 
nonsuited,  that  nonsuit  is  not  concltisive  in  favour  of  the 
sheriff.  ^   '^' 

14.  Where  a  defendant  is  in  custody  on  mesne  process,  and 
the  plaintiff  is  nonsuited,  the  sheriff  may  discharge  the 
defendant:  ^^' 

SLAVES. 

See  Parol  G^ft. 

1.  Where  a  person  who  hires  a  slave  sends  .for  a  physician 
to  attend  him  while  sick,  the  person  so  employing  the 
doctor,  and  not  the  owner  of  the  slave,  is  liable  to  the  phy- 
sician.—  WeU8  ys.  Kennerlyi  123 

2.  From  the  nature  ot  the  bailment  the  obligation  is  impos- 
ed on  tliejperson  hiring  the  slave.  J^- 

3.  The  defendant  shot  the  plaintiff^s  slave  while  he  was 
stealing  potatoes  from  a  bank  at  night,  and  killed  him. — 
The  Court  held  the  defendant  liable  for  the  value  of  the 
negro,  and  granted  a  new  trial,  the  Jury  having  iound  a 
verdict  for  one  dollar. — /Richardson  vs.  Bakes,  156 

4.  In  assessing  damages  where  propert§r  is  in  question,  tho 
value  of  the  article,  as  nearly  as  it  can  be  ascertained,  fur- 
nishes a  rule  from  which  the  Jury  are  not  at  liberty  to 
depart,  ^^' 

5.  To  excusjD  a  trespass  on  the  ground  of  accident,  it  must 
appear  to  hisive  occurred  without  the  least  fault  on  the  part 

of  tho  defendant. — Jennings  vs..  Fundeburg,  161 

6.  Where  defendant  was  in  pursuit  of  runaway  negroes 
who  ran  from  him,  and  he  fired  his  gun  towards  them,  in- 
tending to  shoot  over  their  heads,  to  induce  them  to  stop; 
and  one  of  the  negroes  was  killed  by  a  random  shot,  the 
Court  held  the  oW^ner  of  the  slave  was  entitled  to  recover 
his  value,  as  the  accident  did  not  occur  without  fault  on 
the  part  of  the  defendant.  IS. 

7.  Plaintiffs  slaves  were  drowned  by  an  accident  happen- 
ing to  defendant's  steam-boat>  he  being  a  common  carrier, 
and  Uie  slaves  being  passengers.  Plaintiff  brought  suit 
for  damages.  The  Judge  charged  the  Jury  that  defend^ 
ant  was  liable  for  the  loss  of  the  slaves  in  the  same  manner 
as  he  would  lie  liable  for  the  loss  of  goods.  Verdict  set 
aside  for  misdirection. — McDonald  vs.  Clarky  22^ 

8.  Ther6  is  a  distinction  between  tho  liability  of  a  carrier 
with  respect  to  the  transportation  of  a  slave  and  a  bale  of 
goods.  lb. 

9.  The  qudstion  should  have  been  submittted  to  the  JurVr 
whether  tho  accident  happened,  by  the  negligence  of  the 
carrier,  or  the  act  of  the  slave,  or  by  unavoiaable  accident,    15, 
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STATUTE  OF  LIMITATIONS. 

Set  lAmUaiions,  Ufc, 

SURETIES. 

See  Executor  and  Administrator — Gaardian^'-Priion  Boundsw  . 

1.  Where  the  principal  to  a  bond  has  been  sued,  and  bis  \ 

body  taken  With  a  ca.  sa.  and  diRcliarged  with  his  consent 
under  the  provisions  of  the  act  of  1816,  it  does  not  release 
the  sureties, —TVeasur ere  \s.  Johnson,  458 

TRESPASS. 

1.  Toexcase  a  trespass  on  the  ground  of  accident,  it  must 
appear  to  have  occurred  without  the  least  foult  on  the  part 

of  the  defendant. — Jennings  vs.  ISmderhurg,  161  ' 

2.  Where  the  defendant  was  in  pursuit  of  runaway  negroes 
who  ran  from  him,  and  he  fired  his  gun  towards  them,  in- 
tending to  shoot  over  their  heads  to  induce  them  to  stop, 
and  one  of  the  negroes  was  killed  by  a  random  shot,  the 
court  held  the  oWuer  of  the  slave  was  entitled  to  recover 
his  value,  as  the  accident  did  not  occur  without  fault  on 

the  part  of  the  defendant.  lb. 

TRESPASS  TO  TRY  TITLES. 

1  Where  several  joint  tenants,  tenants  in  coparcenary,  &c . 
bring  a  joint  action  of  trespass  to  try  titles,  and  pending 
the  suit  one  of  them  die,  the  action  does  not  abate,  as  to 
those  who  survive. — Boylston  vs.  Cbrdes,  144 

2.  By  the  act  of  1746,  if  there  be  two  or  more  niaintifis  or 
defendants  and  one  or  more  of  them  die,  if  the  cause  ^f 
action  survive  to  the  surviving  plaiiitifTor  against  the  sur- . 
viving  defendants,  the  action  shall  not  abate;  but  tiie 
death  being  suggested  on  the  record,  the  suit  may  proceed 
for  or  asainst  the  survivors.  lb. 

3.  The  i)lainti£&  suing  for  the  whole  may  recover  such 
part  of^the  lands  as  they  prove  a  title  to.  76. 

4.  The  83d  rule  of  court  which  requires  a  defendant  in  an 
action  of  trespass  to  try  titles,  to  set  out  his  title  specially 
if  he  intends  to  claim,  has  become  obsolete. — Judge  vs. 
Ooudy  235 

5.  Where  a  tract  of  land  was  sold  by  the  sheriff  Under  an 
execution  against  the  defendant,  in  an  action  of  trespass 
to  try  titles,  by  the  purchaser  against  the  defendant,  the 
defendant  will  not  be  permitted  to  give  evidence  that  the 
title  of  the  land  was  not  in  himself,  but  in  another  whose 
tenant  he  was. — O'Neal  vs.  JJwncan,  246 

6.  The  sheriff^s  title,  (bein^  the  or^n  of  the  law  to  con- 
vey the  defendant's  right  jj  is  considered  as  the  deed  of  the 
defendant,  and  operates  as  an  estoppel.  76. 

7.  A  person  having  a  title  to  lands,  never  having  been  in 
possession,  may  convey  them  without  first  making  an  en- 
tnr.  The  common  law  on  that  subject,  and  the  statute  of 
llenry  was  not  of  force  in  this  State,  though  the  statute  is 
enumerated  among  the  British  statutes  of  force.  FVom 
the  earliest  times  in  this  State,  where  one  has  a  good  title 
to  lands,  he  might  convey  them  to  a  stranger,  or  com- 
monce  an  action  as^ainst  «ny  one  in  possession,  without 
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entry  by  himself,  or  any  previous  possession  by  liis  ances- 
tor, or' even  having  received  rent. — Siim  vs.  iJe  Cfrqf- 
Jenreid^  353 

8.  The  declarations  of  a  party  in  fat  or  of  his  own  titie  is 
admissible  evidence,  where  they  form  a  part  of  the  res 
gestae.— Iforttn  vs.  Simj^son,  262 

9.  A  ]>ersoA  cannot  set  up  a  title  under  a  grantee  who  was 
dead  at  the  time  the  ^rant  was  taken  out,  as  there  was  na 
one  in  esse  in  whom  it  could  vest.  ^ Smith  vs.  Smithy  276 

10.  An  instrument  to  convey  a  freehold  must  be  under  seal. 
— Cliae  vs.  Black,  431 

TRUST. 

See  Uses  and  7Vu$t8, 

TRUSTEE. 

1.  A  suit  at  law  cannot  be  maintained  on  the  bond  of  a  guar- 
dian or  committee  of  a  lunatic,  unless  the  guardian  has 
accounted,  or  a  specific  sum  is  ascertained  to  be  due. — 
James  VB.  ^aUace,  121 

%  The  chancellor's  ordering  the  bond  to  be  sued  at  law,  can 
give  no  jurisdiction.  Jb* 

3.  where  guardians  and  Trustees  fail  to  make  their  annual 
returns  as  required  by  tlie  act  of  Assembly,  they  must  be 
proceeded  against  in  equity,  and  not  at  law.  /&• 

USES  AND  TRUSTS. 

1.  When  by  deed  a  use  is  limited  to  a  person,  an  alien  for 
life,  with  a  power  of  appointment,  and  in  case  of  fstf  ure 
of  stppointment  to  her  nght  heirs — held,  that  she  having 
made  an  appointment  ana  died,  before  oflPtce  found,  the  es- 
tate in  the  hands  of  the  appointees,  citizens,  was  not  sub- 
ject to  escheat,  office  not  having  been  found  during  her 
life  time. — EBcheator  vs.  Smith,  452 

2.  Whether  a  use  is  vested  or  not,  under  the  statute  of  Qses, 
depends  entirely  on  the  intention  of  the  grantor.  If  the 
tniste4>  is  simply  to  hold,  for  the  use  of  the  cestuique  use, 
then  the  statute  transfers  the  use  into  possession ;  but 
where  it  is  necessary  to  the  execution  or  the  trust,  that 
the  legal  estate  should  remain  in  the  trustee,  then  the  use 
is  not  executed — as  where  lands  are  devised  to  ti*ustees  for 
the  use  of  a  married  woman,  in  trust  to  nay  the  rents  and 
profits  to  her,  or  to  permit  her  to  take  the  rents  and  pro- 
fits, &c.  lb. 

3.  So  where  lands  were  conveyed  to  a  trustee,  in  trust  far 
the  sole  and  separate  use  of  a  feme  covert — held,  that  the  use 
was  not  executed  under  the  statute.  76 

USURY. 

1.  Wliere  tlie  defendant  in  a  case  of  usury  o0eredto8wear  to 
the  circumstances  of  usury,  and  for  that  purpose  made  a 
statemeat  of  theiacts  he  would  swear  to,  andUie  plaintiff 
nuikes  himself  a  witness  under  the  act,  it  is  not  enough 
that  be  denies  generally  the  truth  of  the  statement  made 
by  the  defendant,  he  must  submit  to  be  examined  by  the 
defendant  in  answer  to  the  facts  stated  by  him. — Murden 
vs.  Cliffbrd.  65 
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2.  The  Court  thought  the  best  practice  Would  be  to  require 
the  defendant  to  make  his  statement  in  writing  and  then 

to  examine  the  plaintiff  in  answer  to  the  statement.  lb. 

3.  A  defendant  who  has  pleaded  usury  to  a  demand  against 
him,  cannot  take  out  a  commission  to  have  himself  exam- 
ined, as  a  witness  under  the  act,  on  his  %om%  out  ot  the 
State.  He  must  appear  in  Court  and  give  evidence. — 
Stone  vs.  Jmun,  254 

4.  The  maker  of  a  Promissory  Note,  against  whom  a  judg- 
ment has  been  recovered,  is  a  competent  witness  at  com- 
mon law  in  a  suit  by  the  same  plaintiff,  the  lender  against 
the  indorser  to  prove  usury.— AecA^ey  vs.  Cheer ^  3S7 

5.  The  lender  can  only  be  a  witness  under  the  act,  where 
the  usury  is  offered  to  be  proved  by  the  evidence  of  the 
borrower,  and  where  the  borrower  is  not  a  competent  wit- 
ness at  the  common  law.  lb. 

6.  Though  a  third  person  siic  upon  a  contract  said  to  be  usu- 
riou8«  and  the  defendant  offers  to  swear  to  the  usury,  the 
lender,  though  no  party  to  the  suit,  may  under  the  act, 

be  examined  to  deny  the  usury. — Harick  vs.  Jones,  4G2 

7.  Notes  originally  founded  on  a  good  consideration,  though 
afterwards  sold  for  less  than  they  are  nominally  worth,  do 
not  make  a  case  of  usury;  but  if  originally  discounted  for 
less  than  their  nominal  amounts,  it  is  usury.  lb. 

WAY,  RIGHT  OF. 

•  See  ServUiide, 

WAGERS. 

See  Gmming^ 

WILL, 

1,  An  instrument  having  the  formality  of  a  (Ice  1,  \\m-  oj)e- 
rate  as  a  will,  being  voluntary  aiul  to  talvo  (••Ice  tat  the 
death  of  the  maker. — Singleton  \  s.  Ifremar,  12 

2  An  executor,  part^  to  an  issue  of  do  visa  v  it  vel  non, 
though  he  takes  nothing  by  the  will,  cannot  he  examined 
as  a  witness  in  the  cause. —  Vinyard  vs.  Bron-n,  24 

3.  The  testator  in  1823,  made  his  will  of  personal  property, 
which  was  properly  executed  according  to  the  laws  at 
that  time,  py  an  act  of  1824,  three  witnesses  were  requir- 
ed to  wills  of  personal  property,  and  the  testator  died  in 
1825,  leaving  no  other  will.  The  will  having  but  two 
witnesses  is  void. — In  matter  of  Elcock's  Will,  39 

4.  A  will  as  ta  personal  property  is  considered  as  having 
existence  only  from  the  death,  and  not  from  the  time  of 
its  execution  ;  and  it  must  be  executed  according  to  the 
requisites  of  the  law  at  that  time.  lb, 

5.  The  executor  of  an  executor  does  not  represent  the  first 
testator  unless  probate  has  been  taken  out  on  the  will 
of  the  testator  by  the  first  executor.  Where  the  will  was 
proved  per  testes,  and  a  decision  by  the  ordinary  in  favor 
of  the  will,  but  the  granting  of  letters  of  administration 
suspended  by  an  appeal  from  the  ordinary,  and  in  the 
mean  time  the  executor  dies,  bis  executor  does  not  repre- 
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ssent  the  first  testator.  To  constitute  probate  letters  testa- 
mentai  J  must  be  granted  on  the  will.  — In  matter  of  Dray- 
twi*8  mil,  46 

6.  <<I  give  unto  my  wife  H.  B.  my  two  negro  female 
slaves,  Sally  and  Harriet.  1  also  give  her  one  third  part 
of  ray  income  annually  during  her  life,  to  revert  atler  her 
decease  to  my  estate."  Testator  then  gives  to  his  son 
Thomas  and  to  his  heirs  one  third  of  his  income.   He  tiien 

fives  his  daughter  the  remaining  third  of  his  income,  for 
er  sole  benefit  during  life,  and  then  to  descend  to  her  heirs 
lawfully  begotten.  The  will  then  proceeds  :  "After  the 
decease  of  my  wife,  the  aboye  named  H.  B.,  the  whole  of 
my  estate  to  be  equally  divided  between  my  son  Thomas 
and  my  dahghter  Ann,  and  their  heirs  lawfully  Ubgotten. 
Held  that  tne  wife  took  an  absolute  estate  in  the  two 
slaves. — Blewer  vs.  Brightmany  60 

7.  Testator  in  the  first  clause  of  his  will,  devised  his  man- 
sion house  and  the  lands  attached  to  it  to  his  wife  during 
her  widowhood  ;  in  the  8th  clause  he  gives  his  grand-son 
the  same  premises,  with  an  additional  quantity  of  land, 
in  fee  simple.  Held  that  the  latter  clause  was  not  incon- 
sistent and  did  not  revoke  the  former,  but  that  the  grand- 
son took  a  fee  subject  to  the  use  during  widowhood  to  the 
-wife. spelters  vs.  Patera,  151 

8.  Eccentricity,  however  great,  is  not  sufficient  to  invali- 
date a  will.  Jb. 

9.  The  mind  is  presumed  to  be  sound  until  the  contrary  is 
clearly  proved. — Zrt  vs.  Lee,  183 

10.  Nor  is  it  sufficient  to  shew  that  the  imagination  of  the 
testat(Nr  was  generally  disturbed  with  a  strange  belief  in 
witches,  deviLBand  evil  spirits,  which  he  fancied  continu- 
ally worried  him,  and  that  he  lived  in  the  strangest  man- 
ner, wearing  an  extraordinary  dress,  sleeping  in  a  hollow 
log,  and  exhibiting  other  extravaj^ncies,  the  man  being 
able  in  other  respects  to  manage  his  ai&irs.  Jb. 

11.  To  avoid  a  will  for  insanity,  a  case  of  general  insanity 
must  be  made  oat,  or  particular  insanity  at  the  time  of 
executing  it.  Jb. 

12.  It  is  not  every  man  of  a  frantic  appearance  and  behaviour 
who  is  to  be  considered  as  a  lunatic.  Jb 

13.  If  general  insanity  is  proved,  he  that  sets  up  the  instru- 
ment must  shew  a  lucid  interval.  jb. 

14.  That  a  will  is  unjust  to  one's  relations,  is  no  legal  reason 
that  it  should  be  considered  as  an  irrational  act.  Jb. 

15.  The  law  puts  no  restrictions  upon  a  man's  right  to  dis- 
pose of  his  property,  in  any  way  his  partialities,  or  pride, 

or  caprice  may  prompt  him.  76. 

16.  The  number,  inteUigence,  and  character  of  the  witness- 
es on  a  question  of  insanity,  should  have  great  weight 
with  the  Jury.  jb. 

17.  The  executor  derives  his  authority  over  the  goods  of  the 
testator  from  the  grant  of  the  ordinary,  but  not  so  with 
regard  to  lands  devised,  or  a  power  to  sell  lands ;  these 
the  devisee  takes  directly  under  the  will,  from  the  testa- 
tor.— Oro8land  vs.  Mwrdockj  217 
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